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PREFACE, 

Much  of  that  uncertainty  of  the  law,  which  is 
fo  frequently,  and  perhaps  fo  juftly,  the  fubjed  of  com* 
plaint  in  this  country,  may  be  attributed  to  the  want  of 
American  reports. 

Many  of  the  caafes,  whick  are  the  fubjed  of  litigation 
in  our  courts,  arife  upon  circumftances  peculiar  to  oiu 
fituation  and  laws,  and  little  information  can  be  derived 
from  Englifli  authorities  to  lead  to  a  corred  decifion. 

Uniformity,  in  fuch  cafes,  can  not  be  expe&ed  where 
the  judicial  authority  is  ihared  among  fuch  a  vaft  num- 
ber of  independent  tribunals,  unlefs  the  decifions  of  the 
various  courts  are  made  known  to  each  other.  Even  in 
the  fame  court,  analogy  of  judgment  can  not  be  main- 
tained if  its  adjudications  are  fuflPered  to  be  forgotten* 
It  is  therefore  much  to  be  regretted  that  fo  few  of  the 
gentlemen  of  the  bar  have  been  willing  to  undertake  the 
tafk  of  reporting. 

In  a  government  which  is  emphatically  (tiled  a  govern- 
ment of  laws,  the  leaft  poffible  range  ought  to  be  left 
for  the  difcretion  of  the  judge.  Whatever  tends  to  ren- 
der the  laws  certain,  equally  tends  to  limit  that  difcre- 
don;  and  perhaps  nothi|ig  conduces  more  to  that  obje6fc 
than  the  publication  of  reports.  Every  cafe  decided  is 
a  check  upon  the  judge.  He  can  not  decide  a  (imilar 
cafe  diflFerently,  without  ftrong  reafons,  which,  for  his 


own  juftification,  he  will  wifli  to  make  public.  The  ave« 
sues  to  corruption  are  thus  obftrufted,  and  the  fourcet 
of  litigation  clofed. 

One  of  the  eflFe6ls,  expeQed  from  the  eftablilhment 
of  a  national  judiciary,  was  the  uniformity  of  judicial 
decifion ;  an  attempt,  therefore,  to  report  the  cafes  de- 
tided  by  the  Supreme  Court  of  the  United  States,  can 
not  need  an  apology ;  and  perhaps  none  can  be  given 
'  for  the  inadequate  manner  in  which  that  attempt  has 
been  execute^.     It  has  been  the  endeavor  of  the  Re« 
porter   to  give  a  faithful  fummary  of  the  arguments 
of  couafeL    To  do  them  complete  jullice  he  acknow« 
ledges  himfelf  incompetent.    In  no  inftance,  perhaps, 
has  he  given  the  words  in  which  the  ideas  were  con« 
vey ed,  as  his  attention  was  almoft  entirely  occupied  in 
'CoUeding  the  point  of  the  argument.    He  may  hav« 
Qnutied  ideas  deemed  important,  and  added  others  fup« 
pofed  to  be  impertinent;  but  in  no  c^fe  has  he  intentioa^ 
ally  dimiAi^ed  the  weight  of  the  argument.   It  may  pofr 
iibly  be  alleged  that  he  has  introdiiced  into  the  report& 
of  fome  of  the  cafes  more  of  the  record  than  was  necefn 
fary.    If  he  has  erred  in  this,  ho  hasi  been  led  into  the 
error  by  obferving  that  many  of  the  cafes  in  the  booka 
are  rendered  ufelefs  by  the  want  of  a  fufficient  ftatemena 
of  the  cafe  as  it  appeared  upon  th^  record  ;  and  he  ima* 
gained  it  would  be  a  lefs  fault  to  infert  too  mucb,^  thaa 
to  omit  any  thing  material. 

He  has  been  relieved  from  much  anxiety,  as  well  as 
refponfibility ,  by  the  praftice  which  the  court  haft  adop^ 


ed  of  reducing  their  opinion  to  writing,  in  all  cafes  of 
difficulty  pr  importance;  and  he  tenders  his  tribute  of 
acknowledgement  for  the  readinefs  with  which  he  was 
permitted  to  take  copies  of  thofe  opinions. 

He  is  indebted  to  Mr.  Caldwell,  for  his  notes  of  the 
cafes  which  were  decided  prior  to  February  term  1803, 
without  the  affiftance  of  which  he  would  have  been  un- 
able to  report  them,  as  his  own  notes  of  thofe  cafes,  not 
baring  been  taken  with  that  view,  were  very  imperfeft. 

He  alfo  feels  his  obligation  to  thofe  gentlemen  of  the 
bar^  wbofe  politenefs  has  prompted  a  ready  communi- 
cation of  their  notes,  which  have  enabled  him  more  cor« 
n6t\y  to  report  their  arguments. 

Should  an  apology  be  deemed  neceflary  for  the  liber- 
ty he  has  taken  in  his  notes  to  fome  of  the  cafes  report- 
ed,  that  apology  exifts  in  a  wifli  candidly  to  inveftigate 
the  truth.  In  doing  this  in  a  refpedful  manner,  he  does 
sot  feel  confcious  of  giving  caufe  of  offence  to  liberal 
and  candid  minds. 

If  the  fate  of  the  prefent  volume  Ihould  not  prove  him 
totally  inadequate  to  the  talk  he  has  undertaken,  it  is 
his  intention  to  report  the  cafes  of  fucceedin^  terms* 
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RULES  AND  ORDERS 

OF  THE 

SUPREME  COURT  OF  THE  UNITED  STATES- 


1.^-1790,  Febhua&t  3. 

Ordered^  That  John  Tucker,  efq.  of  Bofton,  be  the  devk  of  this 
court. 

That  he  refide  and  keep  his  office  at  theYeat  of  the  national  govern* 
menty  and  that  he  do  not  praftice,  either  a$  an  attorney  or  a  coun« 
fellor  in  this  court^  while  he  ihall  continue  to  be  clerk  of  the  fame. 

n. — 1790,  Febeuirt  5. 

Orderidj  That  (until  further  orders)  it  fhall  be  requifite  to  the  admif- 
fion  of  attomies,  or  counfellors,  to  practice  in  this  court,  that  they 
ihall  have  been  fuch  for  three  years  paft  in  the  fupreme  courts  of  the 
the  ftate  to  which  they  refpe£lively  belong,  and  that  their  private  and 
profeffional  cHarader  ihall  appear  to  be  fair. 

III. — 1790,  Februirt  5. 

Ordered f  That  counfellors  ihall  not  praAice  as  attomies,  nor  att0]> 
nies  as  counfellors  in  this  court, 

IV. — 1790,  February  5. 

Ordered^  That  they  (hall  refpeAively  take  the  following  oath,  viz. 
^  I  do  folemnly  fwear,  tnat  I  will  demean  myfelf  (as  am 

attorney  or  counfellor)  of  the  court,  uprightly,  and  according  to  law, 
^d  that  I  will  fupport  the  conftitution  of  the  United  States.'^ 

V. — 1790,  Februart  5. 

Ordered^  That  (unlefs  and  until  it  ihall  otherwife  be  provided  by 
law)  all  procefs  of  this  court  ihall  be  in  the  name  of  the  Freiident  <f 
the  United  States. 

VI. — 1791,  February  7, 

Ordered,  that  the  counfellors  and  attomies,  admitted  to  pradice 
in  diis  court,  ihall  take  oitber  an  oath,  or  in  proper  cafes,  an  affirm- 
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-  t  . 

atioiiy  of  the  tenor  prefcnbcd  by  the  rule  of  this  court  on  that  fub- 
JC&,  made  February  term,   1 790,  viz*    <<  I  do 

folemnly  fwear,  (or  9^nn,  ay  t)ie  c^&  mfy  be,)  that  I  will  demean 
myfelf  as  an  attorney,  or  counfellor  of  this  court,  uprightly,  and  ac- 
cording to  law>  and  diat  I  will  fupport  the  conftitution  of  the  United 
States." 

VII. — 1791,  August  8. 

The  Chief  Juftice,  in  anfwer  t9  the.  motion  of  the  Attorney  General, 
made  yefterday,  informs  him  and  the  bar,  that  this  court  confider  the 
practice  of  the  courts  of  kiog's  bench^  and  of  chancery,  in  England, 
as  a£Ebrding  outlines  for  the  pradice  of  this  court }  aod  that  they  will, 
JFrom  time  to  time,  make  fuch  alterations  therein  as  circumftances  may 
render  n^cefiary. 

Vin.— i70j;,  February  4. 

The  Court  gave  notice  to  the  gentlemen  of  the  bar,  that  hereafter 
they  will  expeA  to  be  /iuroUhed  with  a  ftatemcnt  of  the  material  pointa 
of  the  cafe,  frjQm  the  counsel  on  each  {ide  of  a  caufe. 

JX. — 1795>  February  17. 

The  Court  dedaxed  that  all  evidence  on  motions  for  a  difchai^e 
upon  bail,  mult  be  by  way  of  de^Jidm^  and  not  woA  voce* 

X.^r^j.'jgSf  August  12. 

OrdergJ^  That  procefs  of  fiibpoena  iiTuing  out  of  this  court,  in  any 
fuit  in  equity,  (hall  be  ferved  on  the  defendant  Jtxty  days  before  the 
return  day  of  the  faid  procefs ;  and  further,  that  if  the  defendant  on 
fuch  fervice  of  the  fubpcena  fhall  not  appear  at  the  return  day,  con- 
tained dierein>  the  cQmpUinant  (hall  be  at  liberty  to  proceed  ex  parte. 

XL — 1797,  February  13. 

//  is  order/sd  by  the  Court,  that  the  clerk  of  the  cpurt  to  which  anf 
writ  of  error  (hall  be  direfled  may  make  return  of  tlie  fame  by  tranl- 
mitting  a  true  copy  of  the  record,  and  of  all  proceedings  in  the  caufe, 
Vnder  his  hand  aad  the  feal  of  .the  court. 

Xn. — 1797>  August  7, 

h  is  ordered  by  the  Court,  that  no  record  of  the  court  be  fufiered 
by  the  clerk,  to  be  taken  out  of  his  offiqe,  but  by  the  confent  of  the 
court  \  o^evwife  to  be  xefponfibk  for  it. 


JLVU 

•*'  Xin.— 1800,  August  15. 

in  the  cafe  of  €o»r/i  v.  Stead/  titecuiors^ 

tkiirei^  That  the  plaintiff  in  error  be  at  liberty  to  (how  to  the  fa^ 
tisfaAion  of  this  court>  that  the  matter  in  difpute  exceeds  the  fum  or 
Value  of  2000  dollars^  exclufive  of  cofts  $  this  to  be  made  appear  by 
afidavic,  on  days  notice  to  the  oppofite  party  or  their  oounfd 

in  Georgia.     Rule  as  to  affidavits  to  be  mutual. 

XrV. — 1801,  August  la. 

Orihred^  That  cotinfellors  may  be  admitted  as  attomies  in  this  court 
on  taking  the  uf ual  oath. 

XV. — i8oi»  December  9. 

It  is  9rderidj  That  in  every  caufe  where  the  defendant  in  error  faib 
to  appear^  the  plaintiff  may  proceed  ex  parte* 

XVI.— 1803,  February  term. 

h  is  erderedy  That  where  the  writ  of  error  iffues  within  30  days  be-- 
fore  th^  meeting  of  the  court,  the  defendant  in  error  is  at  liberty  to 
enter  his  appearance  and  proceed  to  trial ;  otherwife  the  caufe  muft 
be  condnued. 

XVII. —  f803,   FeBRUIRT  TERM. 

In  all  cafes  where  a  writ  of  error  (hall  delay  the  proceedings  on  the 
judgment  of  the  circuit  court,  and  Ihall  appear  to  have  been  fued  out 
merely  for  delay,  damages  ihall  be  awarded  at  the  rate  of  ten  per  centum 
per  annum  J  on  the  amount  of  the  judgment. 

XVIIL— 1803,  February  TERM. 

In  fuch  cafes  where  there  ezifts  jT  real  controYerfy,  the  damages 
Ihall  be  only  at  the  rate  eA  fix  percehtum  per  annum.  lu  both  cij[fes 
ibe  intexeft  ^  to  be  cdmputed  as  part  of  the  damages. 
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ERRATA. 

Page    i6i  line  35|  for  Aquilar,  read  Agmtar* 

Page    i8|  line  i4,  for  Tabot,  read  Talbct. 

Page    33,  line  2oj  for  arms  of,  read  arms  or* 

Page    J 5,  Ime  18,  of  the  note,  for  jodtcioafly,  read  judlc'taujf* 

Page    ^6^  line  31,  of  the  note,  for  any,  read  ntf. 

Page  III,  line  36,  of  the  note,  for  inquiry,  read  injuty. 

Page  152,  liie  17,  of  the  note,  for  1067,  read  1267. 

Page  378,  liile  34,  for  did  give,  read  £d  not  give. 

Page  294,  line  31,  after  fecond,  infert  cokMU 

Page  308,  Use    7,  for  i8o2  and  180I9  read  i8or  andiSoi* 

P&ge  3 10,  line    3,  for  defendant,  read  piakaiff  m  ermt^ 

Page  369,  line  18,  for  Helty,  read  Hetlj. 

Page  370,  line  11,  for  the,  read  be. 

Page  444,  line  36,  for  Strdton^  read  Stmwt. 
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SILAS  TALBOT  v/  HANS  FRED.  SEEMAN.         y^„,^ 


StBMAN. 


T^  "     V      ■■  ^ 
HIS  was  a  writ  of  error  to  rcvcrfc  a  decree  of  the  Salvage  allowed 
circuit  court  which  reverfed  the  decree  of  the  diftrift  ^^  *   ^^^^^r 
court  of  New-Tork  fo  far  as  it  aUowed  falvagc  to  the  re-  ^^for^thi 
captors  of  the  (hip  Amelia  and  her  cargo.  re-capture  of  a 

Hamburgh  vef- 

The  Kbel  in  the  diftrift  court  was  filed  Norember  5th  ^^'^^  ^l 
1799,  by  captain  Talbot^  in  behalf  of  himfelf  and  the  French?(Fraiice 
odiier  officers  and  crew  of  the  United  States  ihip  of  war  and  Hamburgh 
the  Conftitution,  againft  the  (hip  Amelia,  her  tackle,  fur-  ^'"»  ^^^  ^ 
aiture  and  cargo  •,  and  fets  forth:  S^ gr'ot^t^at 

ihe  was  in 

t.  That  in  purfuance  of  inftrufiions  from  the  prefident  d»ngcr  of  con- 
of  the  United  States  he  fubducd,  feized,  &c.  on  the  hieh  ^^J  French 
ieaSf  the  faid  (hip  Amelia  and  cargo,  &c.  and  brought  decree^of  ^zSth 
her  into  the  port  of  New- York.  January,  1798. 

The  United 

2.  That  at  the  time  of  capture  (he  was  armed  with  ^^^y^^ 
eight  carriage^ns  and  was  under  the  command  of  citoy-  1799,  ^crc  in 
en  Etienne  Prevoft,  a  French  officer  of  marine,  and  had  \(^te  of  par- 
on  board,  befides  the  commander,  eleven  French  mariners.  ^^^  ^' 
That  the  libellant  has  been  informed  that  (he,  being  the  draumd^^ 
property  of  fome  perfon  to  him  unknown,  failed  from  falvage,  there- 
Calcutta,  an  Engli(h  port  in  the  Eaft-Indies,  bound  for  J*P^*J^"*"^^ 
fome  port  in  Europe ;  that  upon  her  faid  voyage  (he  was  mcritoriTO*!  fci- 
met  with  and  captured  by  a  French  national  corvette,  cal-  vice  muft  be 
Jed  La  Diligente,  commanded  by  L.  J.  Dubois,  who  took  rendered. 
out  of  her  the  captain  and  crew  of  the  Amelia,  with  all  the  f^^^^f^  \ 
papers  relating'  to  her  and  her  cargo,  and  placed  the  faid  ^  ^r^^ 
Etienne  Preroft,  and  the  faid  French  mariners,  on  board  ture  lawfiiL 
of  her,  and  ordered  her  to  St.  Domingo  for  adjudicaium.  Where  the 
as  agood  and  lawful  prize ;  and  that  &c  remained  in  the  "^""*  ®*  ^ 
A 
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Talbot     full  and  peaceable  poffeffion  of  the  French,  from  itfic  tfmc 

g   '*'•  of  her  capture,  for  the  fpace  of  ten  days,  whereby,  die 

1        J^  '  i  lijjcllant  is  advifed, .  that,  as  well  by  the  la\f  of  nations* 

-™  vT«.  -Z  as  by  the  paticular  laws  of  France,  the  faid  fliip  became* 
iragc  IS  not  re-  /  *  ,  _  ,        ,  t«         i    n  •  *  ^^ 

guiated  by  po-  and  was  to  be  conudered  as  a  l^rench  ihip. 

fitivelaw,  it 

"""^d  b*^^  h'"       Whereupon,   he  prays  ufual  procefs,    &c.  and  con- 

wSicipIes  of*  demnation ;  or,  in  cafe  reftoration  ihould  be  decreed,  that 

general  hw.  it  may  be  on  payment  of  fuch  falvage  as  by  law  ought 

Marine  ordi-  to  be  paid  for  the  fame. 

nances  of  fo- 

promulgatedby  '^be  claim  and  anfwer  of  Hans  Frederic  Seeman  in  be- 
the  executive,  half  of  MefTrs.  Chapeau  Rouge  and  Co.  of  Hamburg 
by  Older  of  the  owners  of  the  (hip  Amelia  and  her  cargo,  dated,  That  ttic 
KHmcs,  ''^^  fhip  commanded  by  Jacob  F.  Engelbrecht,  as  maftci^ 
may  be  read  in  failed  on  the  2och  of  February,  1 798,  from^Hambugh  <« 
the  courts  of  the  a  voyage  to  tlie  Eaft-Indies,  where  flic  arrived  fafe  i  t£at  ia 
whil^ut^Sr  AP"''  '799.  fte  left  Calcutu  bound  to  Hamburgh}  that 
authentication  <^uring  her  voyage,  and  at  the  time  of  her  capture  by  the 
or  proof.  French,  flie  and  her  cargo  belongt^d  to  Mefirs.  Chapeau 

Municipal  laws  Rguge  and  Co.  citizens  of  Hamburgh,  and  if  rcftorcd  Ihc 
•tri.rSfgcnc-'  ^ilJ  ^  w^oJ^y  their  property  5  that  on  the  6th  of  Scptcm- 
rally  to  be  ber,  on  her  voyage  home,  flie  was  captured  on  the  high 
proved  a»  feas  by  a  French  armed  veflel  commanded  by  citizen  Du* 
^^•"  bois,  who  took  out  the  mafter  and  thirteen  of  her  prew 

and  all  her  papers,  leaving  on  board  the  claimant,  who  wa» 
mate  of  the  Amelia,  the  doftor,  and  five  other  mea« 
That  the  French  comma^nder  put  on  board  twelve  hands 
and  ordered  her  to  St.  Domingo,  and  parted  from  heroa 
the  5  th  day  after  her  capture.  That  on  the  1 5  th  of  Sep« 
tember,  the  Amelia,  while  in  poiTefEon  of  the  French^ 
was  captured,  without  any  refiftance  on  her  party  by  the 
faid  fliip  of  war,  the  Conftitution,  and  brought  into  New« 
York.  That  the  Amelia  had  eight  carriage  gun!^  it  be-i 
ing  ufual  for  all  veflels  in  the  trade  (be  was  carrying  on  to 
be  armed,  even  in  times  of  general  peace*  That  there  be- 
ing peace  between  France  and  Hamburgh  at  the  time  of 
the  firftpapture,  and  alfo  between  the  United  States  and 
Hamburgh,  and  between  the  United  S>tates  and  France^  . 
the  pofieflion  of  the  Amelia  by  the  French,  in  the  man- 
ner, and  for  the  time  ftated  in  the  faid  libeU  could  nei- 
ther by  the  laws  of  nations,  nor  by  the  laws  •f  France, 
nor  by  thofe  of  the  United  States,  change  the  property  of 
the  faid  flap  Amelia  and  her  cargo»or  m^  the  fame  liable 
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to  condemnattion  in  a  French  court  of  admiralty  \  that  the 
feme  could  not  therefore  be  confidercd  as  French  proper- 
tV)  wherefore,  he  prays  reftoration  in  like  plight  as  at  the 
tune  of  capture  by  the  fliip  Conftitution,  with  cofts  and 
dnrges. 

On  the  itfth  December,  1799,  the-diftrlft  judge,  by 
confent  of  parties,  made  an  interlocutory  decree,  direfiing 
Ae  marihal  to  feU  the  (hip  and  cargo,  and  bring  the  mo- 
ney into  court ;  and  that  the  clerk  (hould  pay  half  of  the 
amount  of  (ales  to  the  claimant,  on  his  giving  fecurity  to 
refund  in  cafe  the  court  (hould  fo  decree ;  and  that  the 
clerk  fliould  retain  the  other  half  in  his  hands,  together 
with  all  cojfti  and  charges,  &c. 

Afterwards,  on  the  25th  of  February,  1800,  the  judge 
of  the  diftriA  court  made  his  final  decree,  directing  half 
of  the  grofs  amount  of  fales  of  the  (hip  and  cargo,  with- 
out any  deduflion  whatever,  to  be  paid  to  the  libellant 
for  the  ufe  of  the  officers  and  crew  of  the  (hip  Conftitu- 
tion,  to  be  dlftributed  according  to  the  zGt  of  congrefg 
for  the  government  of  the  navy  of  the  United  States; 
And  that  out  of  the  other  moiety,  the  clerk  ihould  pay 
the  officers  of  the  court,  and  the  probers  for  the  libellant 
and  claimant,  their  taxed  cofts  and  charges,  and  that  the 
lefidue  ihould  be  paid  to  the  owners  of  the  Amelia  or 
dieir  agent* 

From  this  decree  the  chiimant  appealed  to  the  circuit 
court. 

At  the  circuit  court  for  the  diftri£l  of  New-York  in 
April,  1800,  before  judge  Wa(hington  and  the  diftriA 
judge,  the  caufe  was  argued  by  B.  Livingfton  and  Burr 
for  the  appellant,  and  Harrifon  and  Hamilton  for  the  re- 
fpondent;  and  6n  the  9th  of  April,  1800,  the  circuit 
court  made  the  ^ollowmg  decree,  viz. 

^  That  the  decree  of  the  diftrift  court,  fo  far  forth  as  it 
**  orders  a  payment,  by  the  clerk,  of  a  moiety  of  the  grofs 
^  amount  of  tales  to  Silas  Talbot,  commander,  &c.  and  to 
•«  the  officers  and  crcW  of  the  (aid  (hip  Conftitution,  is 
«  erroneous,  and  fo  far  forth  be  reverfed  without  cofts } 
^  that  is  to  fay,  the  court,  confidering  the  admifTion  on 
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TAiaoT      u  the  part  of  the  refpondent,  that  the  papers  brought 

StcMAN.     "  ^^^^  ^  Jacob  Frederic  Englebrecht^  mafter  of  the 

*^  *  i  "  faid  (hip  Amelia,  prove  her  and  her  cargo  to  be  Ham- 

^  «  burgh  property,  and  alfo  confidering  that  as  the  natioii 

<<  to  which  the  owners  of  the  faid  ihip  and  cargo  belongs 

<<  is  in  amity  with  the  French  republic,  the  faid  ihip  and 

<<  cargo  could  not,  confidently  with  the  laws  of  aationsy 

<<  be  condemned  by  the  French  as  a  lawful  prize,  and  that 

«<  therefore  no  fervice  was  rendered  by  the  United  States 

<<  (hip  of  war  the  Conftitution,  or  by  the  commanders 

^<  officers  or  crew  thereof,  by  the  re-capture  aforefaid. 

'<  Whereupon  it  is  ordered,  adjudged  and  decreed  by 
^  **  the  court,  and  it  is  hereby  ordered,  adjudged  and  de« 
"  creed  by  the  authority  of  the  fame,  Uiat  the  former 
<<  part  of  the  decree  ot  the  diftriA  court,  by  which  a 
<<  moiety  of  the  proceeds  is  allowed  to  the  commander^ 
**  officers  and  crew  aforefaid,  be  and  the  fame  is  hereby 
«  reverfed. 

"  And  the  court  further  confidering  all  the  drcum- 
<<  fiances  of  the  prefent  cafe  arifing  from  the  capture  and 
^'  re-*capture  ftated  in  the  libel  and  claim  aiid  anfwer,  and 
<<  that  by  the  fale  of  the  faid  ihip  Amelia  and  her  cargo^ 
<<  made  with  the  exprefs  confent  of  the  appellant,  the  cofts 
<^  and  charges  in  this  caufe  have  nearly  all  accrued^  and 
«  that  therefore  the  expenfes  fliould  be  defrayed  out  of 
<«  the  proceeds.  Thereupon,  it  b  hereby  further  ordered, 
<<  adjudged  and  decreed  by  the  court,  that  fo  much  of 
«  the  faid  decree  of  the  faid  diftrift  court  as  relates  to  the 
<«  payment,  by  the  clerk,  to  the  feveral  officers  of  the 
^  court,  and  to  the  proflors  of  the  libellant  and  claimant 
«  in  this  caufe,  of  their  taxed  cofts  and  charges,  put  of 
*«  the  other  moiety  of  the  faid  proceeds,  and  alfo  of  the 
<<  refidue  of  the  faid  laft  mentioned  moiety,  after  deduA- 
«« irig  the  cofts.  and  charges  aforefaid,  to  the  owner  or 
«  o^i^ners  of  the  faid  (hip  Amelia  and  her  carf;o,  or  to 
<<  their  legal  reprefentatives,  be  and  the  fame  is  hereby 
^  affirmed. 

To  reverfe  this  decree  the  libellant  fued  out  a  writ  of 
error  to  the  fupreme  court,  and  by  confent  of  partiest 
the  following  ftatement  of  fa£b  was  annexed  to  the  re? 
cord  which  came  up. 
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»  The  fliip.  Amelia  £uled  from  Calcutta  in  Beogal^  in     Talbov 
**  the  month  of  April,  1 799,  loaded  with  a  cargo  of  the 
^  pTodu£b  and  manufactory  of  that  country,  confifting 
^  of  cotton,  fugars,  and  dry  goods  in  bales,  and  vras 
<<  bound  to  Hamburgh. 

^  On  the  (Sth  of  September  in  the  fame  year,  {he  wa« 
^  captured,  while  in  the  purfuit  of  her  faid  Torage,  by 
^  the  French  national  corvette  La  Diligente,  L  J.  Dubois 
^  commander,  who  took  out  her  captain  and  part  of  her 
^  crew,  together  with  moft  of  her  papers,  and  placed  a 
^  prize  mafter  and  French  failors  on  board  of  her,  order- 
«  tng  the  prize  mailer  to  conduA  her  to  St.  Domingo,  to 
^  be  judged  according  to  the  laws  of  war. 

^  On  the  15th  of  the  fame  month  of  September,  the 
«  Umted  States  (hip  of  war  the  Conilitution,  command- 
^  ed  by  Silas  Talbot,  efquiie,  the  libellant,  fell  in  with 
<*  and  re^captured  the  Amelia,  ihe  being  then  in  full  pof* 
M  feiBon  of  the  French,  and  purfuing  her  courfe  for  St, 
^  Domingo  according  to  the  orders  receiTcd  from  the 
<<  captain  of  the  French  corvette. 

^  At  the  time  of  the  re-capture,  the  Amelia  had  eight 
M  iron  cannon  mounted,  and  eight  wooden  guns,  with 
<<  which  ihe  left  CalcuUa,  a«  before  ftated. 

<<  From  fuch  of  the  ihips  papers  as  were  found  on 
^  board,  and  the  teftimony  in  the  caufe,  the  ihip  Amelia 
M  and  her  cargo  appear  to  have  been  the  property  of 
^  Chapeau  Rouge,  a  citizen  of  Hamburgh,  refiding  and 
«<  carrying  on  commerce  in  that  place. 

<<  It  is  conceded  that  the  republic  of  France  and 
<<  the  city  of  Hamburgh  are  not  in  a  ftate  of  hoftility  to 
«<  each  other ;  and  that  Hamburgh  is  to  be  confidered 
^  as  neutral  between  the  prefent  belligerent  powers. 

<<  The  Amelia  and  her  cargo,  having  been  £ent  by 
<«  captain  Talbot  to  New- York,  were  there  libelled  in 
^  the  diftrid  court,  and  fuch  proceedings  were  thereupon 
<<  had  in  that  court,  and  the  circuit  court  for  that  dit^ 
^  tn£kf  as  may  appear  by  the  writ  of  error  and  re-i 
« turn." 


"V 
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Tauot  The  caiife  now  came  on  to  be  argued  at  Auguft  term^ 
^^^^  1 80 1 9  by  Bayard  and  Ingerfol  for  the  libeUanti  and. 
'  ^  Dalla8>  Mafon,  and  Levy  for  the  claimant* 

For  the  libellant  three  points  were  made. 

T.  That  at  the  time,  and  under  the  circumftanoes^ 
the  flup  Amelia  was  liaUe  to  capture  by  the  law,  and 
inftru^lions,  to  feize  French  armed  vefleb,  for  the  ptir« 
pofe  of  being  brought  into  port,  and  fubmitted  to  legal 
adjudication  mthe  courts  of  the  United  States* 

2.  That  Captain  Talbot,  by  this  capture,  failed  the 
fliip  Amelia  from  condemnation  in  a  French  court  of 
admiralty. 

'  3*  That  for  this  fervice,  upon  abftra^led  principles  of 
equity  and  juftice,  according  to  the  law  of  nations,  and 
the  a£ts  of  congrefs,  the  re-captors  are  entitled  to  a  com* 
penfation  for  f^dvage. 

I.  Had  captain  Talbot  a  right  to  feize  the  Amelia,  and 
bring  her  into  port  for  adjudication  i 

The  ads  of  congrefs  on  this  fubjefl  ought  all  to  be 
eonfidered  together  and  in  one  view.  This  is  the  gene- 
ral rule  of  conftruflion  where  feveral  a£^s  are  made  in 
pari  matcriL     Phwdeth  2o6.  i  Jtk.  457,  458. 

The  firft  ad  authorizing  captures  of  French  veflels,  li 
that  of  ^aSth  May,  1798,  Laws  of  Untied  States^  vol.  4, 
f.  1 20.  The  preamble  recites  that  «  whereas  armed  vefi 
^^feb  failing  under  authority^  or  pretence  of  authority^  from  the 
«<  republic  of  France^  have  committed  depredations  on  the 
«  commerce  of  the  United  States,"  &c-  therefore,  it  is 
enabled  that  the  prefident  be  authorized  to  inftruA  and 
dired  the  commanders  of  the  armed  Tcfiels  of  the  United 
States  ^^  to  feize,  take  and  bring  into  any  port  of  the 
«*  United  States,  to  be  proceeded  againft  according  to  the 
<<  laws  of  nations,  zny  fuch  armed  vefiel,  which  (hall  hare 
<^  committed,  or  which  (hall  be  found  hovering  oi|  the 
^  coafts  of  the  United  States,  for  die  purpofe  of  com- 
^  nutting  depredations  on  the  veflels  belonging  to  ciri* 
<<  zens  thereof  i  and  alfo  to  re*take  any  (hip  or  veflel  of 
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^  wj  dtiien  or  cidzens  of  the  United  Sta^tes^  which     Talbot 
«  may  have  been  captured  by  znj/tscb  armed  Teflel.**  ^   *- 

The  Amefia  was  <<  an  armed  veflel  failing  under  autho- 
«  ritj  from  the  rqmblic  of  France,''  and  if  flie  had  com* 
mitted»  or  had  been  found  hovering  on  the  coaft  for  the 
purpofe  of  committing  depredations  on  the  vefiels  of  the 
citizens  of  the  United  States,  (he  would  have  been  dearlj 
liable  to  caq[>ture  under  this  a£l  of  congrefs.    This  z&  is 
entitled  *'  An  aA  man  e^eBuaUy  to  proteA  the  commerce 
M  and  coaftS  of  the  United  States ;"  and  by  it  the  obje^ 
of  capture  are  limited  to  <<  armed  veflels  failing  under 
cc  authority,  or  pretence  of  authority,  from  the  republic 
^  of  France^  which  ihall  have  committed,  or  which  ihaU 
«'  be  found  hovering  on  the  coafts  of  the  United  States, 
^^  for  the  purpofe  of  committing  depredations,"  &c.    It 
was  foon  perceived  that  a  right  of  capture,  fo  limited, 
would  not  afibrd  what  the  a£b  contemplated,  an  effe&ual 
protcdion  to  the  commerce  of  the  United  States.   Con- 
gre^  therefore,  on  the  9th  July,  1798,  at  the  fame  fef- 
iions  pa&d  the  <<  a£k  further  to  prote£l  the  commerce  of 
u  ^  United  States,''  (Lanvs  United  States^  voL  4.  p. 
163. J  and  thereby  took  off  the  reftri£lion  of  the  former 
a£l,  which  limited  captures  to  veffels  having  a£kua]Iy 
committed  depredation,  or  which  were  hovering  on  the 
coaft  lor  that  purpofe.    This  ad  authorizes  the  capture 
d,  any  <<  artnul  French  vejel  on  the  high  feas,"  and  if 
the  Amelia  was-fuch  an  armed  French  veflel  as  is  con- 
templated by  this  a&,  ihe  was  liable  to  capture,  and  it 
was  the  duty  of  captain  Talbot  to  take  her  and  bring  her 
into  port.    Another  a£l  was  pafled  at  the  fame  feffion, 
on  the  a5th  June,  1798,  (Laws  United  $tatex,  vol.  4.  p. 
148.^  entitled  <«  An  ad  to  authorize  the  defence  of  the 
^  merchant  ve&ls  of  the  United  States  againft  French 
<<  depredations,"  which,  as  it  conftitutes  a  part  of  that 
fyftem  of  defence  and  oppofition  which  the  legiflature 
had  in  view,  ought  to  be  taken  into  confideration.    It 
cnafls  that  mercnant  veflels  of  citizens  of  the  United 
States  may  oppofe  and  defend  againft  any  fearch,  reftraint 
or  ieizure  wblch  ihall  be  attempted  «  bv  the  commander 
^  or  crew  of  any  armed  reScl  failing  under  French  colours^ 
<*  or  a&ing^  or  pretending  to  ah^  by,  or  under  the  authority 
«*  rf  the  French  republic^  and  in  cafe  of  attack  may  repel 
die  iame,  and  fubdue  and  capture  the  veflel.  The  court 
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Talbot  in  conftruing  any  one  of  dide  laws  will  not  confine 
^  "•  ^  thcmfelvcs  to  the  ftri£t  letter  of  that  particular  law,  bift 
I  will  confider  the  fpirit  of  the  times,  and  the  obje£l  and 
intention  of  the  legiflature.  It  is  evident  by  the  title  of 
the  a6tof  July  pth,  1798,  and  by  the  general  complexion 
of  all  the  a£ls  of  that  feffion  upon  the  fufaje£t,»tfaat  it 
was  not  the  intention  of  congrefs,  by  the  zGt  of  Jtdy  pth, 
to  reftri A  the  cafes  of  capture  contemplated  by  die  a^  of 
28th  May,  but  to  enlarge  them.  The  fpirit  of  the  peo- 
ple was  roufed ;  they  demanded  a  more  vigorous  and  a 
more  efie£lual  oppoGtion  to  the  aggreflions  of  France^ 
and  the  fpirit  of  congrefs  rofe  widi  that  of  die  people. 
It  cannot  be  fuppofed  that  having  in  May  ufed  the 
ezpreffion,  <<  armed  veflels  failing  under  authority,  or 
/<  pretence  of  authority,  from  the  republic  of  France,* 
and  in  June  the  expreffion,  «  any  armed  veffel  failing 
«  under  French  colours,  orading,  or  pretending  to  aft, 
*<  by,  or  under  the  authority  of  the  French  republic," 
they  meant  to  reftrifl  the  cafes  of  capture,  in  Jt^yt  whett 
they  ufed  the  words  •*  any  armed  French  veflel.**  On  the 
Contrary,  the  confidence  in  the  national  o|nnion  was  in- 
creafed,  and  furdier  meafures  of  defence  were  adopted, 
intending  not  to  recede  from  any  thing  done  before,  but 
to  amplify  the  oppofition.  The  a6l  of  July  was  in  addi- 
tion to,  not  in  derogation  from,  the  zA  or  May.  Con- 
grefs evidently  meant  the  fame  defcription  of  veflels,  in 
each  of  thofe  a^s.  <<  Armed  veflels  failing  under  autho^^ 
•*  rity,  or  pretence  of  authority,  of  France,"  and  ""antt- 
^<  ed  veflels  failing  under  French  colours,  or  adiing,  or 
^<  pretending  to  zct  under  authority  of  the  French  repub^ 
<«  tic,*'  and  <<  armed  French  veflels/'  muft  be  underftood 
to  be  the  fame. 

If  there  is  a  difierence  no  reafon  can  be  given  for  it.- 
A  veflel,  in  the  circumftances  of  die  Amelia,  was  as  ca- 
pat>le  of  annoying  our  commerce  as  if  (he  had  been  own- 
ed by  Frenchmen.  Her  force  was  at  the  command  of 
France,  and  there  can  be  no  doubt  but  (he  would  have 
(captured  any  unarmed  American  that  might  have  faUen 
in  her  way.  She  was,  therefore,  one  of  the  objefts  of  that 
hoftility  which  congrefs  had  authorized.  Congrefs  have 
the  power  of  declaring  war.  They  may  declare  a  general 
war,  or  a  partial  war.  So  it  may  be  a  general  mariHme 
war,  or  a  partial  maritime  war. 
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This  covrty  in  the  cafe  of  Bafs  and  Tingev»  have  de-  Talbot 
dded  that  the  fituation  of  this  country  with  regard  to  ^  ** 
Fiance,  was  that  of  a  partial  and  limited  vrar*  The  fub-  , 
ftantial  qoeftion  here  is,  whether  the  cafe  of  the  Amelia 
is  a  cafos  belU — ^wbedier  flie  was  an  objeA  of  that  limited 
war.  The  kind  of  war  which  ezifted  was  a  war  againft  all 
French  force  found  upon  the  ocean,  to  feize  it  and  bring 
it  in,  that  it  might  not  injure  our  commerce.  It  is  pre- 
dfely  as  if  congreis  had  authorized  the  capture  of  all 
French  Teflels,  excepting  thofe  unarmed.  If  fuch  had 
been  die  ezprdfions,  there  could  be  no  doubt  of  the  right 
to  capture*  The  obje£l  of  the  war  being  to  deftroy 
Frendi  armed  force,  and  not  French  property,  it  made 
no  difirence  in  whom  the  abfolute  property  of  the  vefiel 
was,  it  her  force  was  under  the  command  of  France. 
Suppole  the  Amelia  had  captured  an  American,  by  what 
nation  would  the  capture  be  made  ?  by  Hamburgh — or  by 
France  i  There  can  be  no  doubt  but  the  injury  would  be 
attributed  to  France.  She  was  under  French  colours, 
mrmed^  and  to  everv  intent  an  obje£l  of  the  partial  war 
which  ezifted  \  and  if  fo,  heir  cafe  is  governed  by  the 
rights  of  war,  and  by  the  law  of  nations,  as  they  exift 
in  a  ftate  of  general  war. 

Perhaps  it  may  be  faid  that  this  proves  too  much,  and 
that  if  true,  the  Amelia  muft  be  condemned  as  prize. — 
This  would  be  true  if  the  rights  of  a  third  party  did  not 
interfere*  Having  accomplifhed  the  obje£^  of  the  war, 
as  it  relates  to  this  cafe,  in  wrefting  from  France  the  arm- 
ed force,  we  muft  now  refpect  the  rights  of  a  neutral  ua- 
tbn,  and  reftore  the  property  to  its  lawful  owner.  But 
this  is  a  fubfequent  confideration.  It  is  only  neceflary 
now  to  ihew  that  the  capture  was  fo  far  a  lawful  a£l  as 
to  be  capable  of  fupporting  a  claim  of  falvage.  At  firft 
view  flie  certainly  prefented  the  appearance  of  fuch  an 
armed  French  (hip  as  the  libellant  was  bound  in  duty  to 
ieize  and  bring  in,  at  leaft  for  further  examination.  He 
had  probable  c6ufe^  at  leaft,  which  is  fufficient  to  juftify 
the  feizure  and  detention.  But  if  (he  was  liable  to  be 
condemned  by  France,  being  in  the  hand^  and  pofleffion 
of  the  French,  ihe  was  within  the  fcope  of  the  war  which 
cxxfted  between  the  United  States  and  France  \  (he  was 
within  the  meaning  of  the  a£l  of  congrefs.^ 

•  Arjp<m/.*-What  authority  is  there  for  American  armed  TeficU  to  re- 
capture Briiifli  TcfleU  taken  by  the  French  ? 
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The  aA  of  July  gives  no  new  authority  to  le-capMre 
American  veflels ;  it  only  gives  to  private  armed  vefleto 
the  fame  right,  which  the  a£l  of  May  gives  to  the  public 
armed  veflels,  to  make  captures  and  re-captures.  But 
the  zSt  of  May  only  authorizes  the  fe«capture  of  Ame* 
rican  veflels,  <<  which  may  have  been  .captured  by  any 
fucb  armed  veflcl,"  i.  e.  by  armed  veflels  failing  under 
authority  from  the  republic  of  r  ranee,  and  which  Ihall 
have  committed,  or  be  found  hovering  on  the  coafts  for 
the  purpofeof  committing  depredations  on  our  commerce.'' 
Yet  the  inftru£t ions  from  the  prefident  were  to  re-capture 
all  American  veflels.  Thefe  inftruAions  (hew.  the  opiuioo 
of  the  executive  upon  the  conftru£lion  of  the  z&$  ik  con- 
grefs,  and  for  that  purpofe  they  were  offered  to  be  read. 

The  counfel  for  the  claimant  obje£led  to  dieir  being 
read,  becaufe  they  were  not  in  the  record* 

The  counfel  for  the  libellant  contended  they  had  a  right 
to  read  them  as  matter  of  opinion,  but  did  not  offer  them 
as  matter  of  faA.f    The  court  refufed  to  hear  them. 

2.  The  fecond  point  is,  that  a  fervice  was  rendered  to 
the  owners  of  the  Amelia,  by  the  re-capture,  in  as  much 

Chn/e,  Jy/licc^^  Is  there  any  cafe  where  ic  has  been  decided  is  tm 
**  courts  that  fuch  a  re-capture  washwful?" 

*■  It  has  been  fo  decided  in  the  Englifli  courts.'* 

The  counfel  en  both  fides  admitted  that  no  fuch  cafe  had  occnrred  in 
thib  country. 

f  Cba/e,  Jufliee  — I  am  agaioft  reading  the  iaftrudionsy  becaife  I  am 
againfl  briDg;ing  the  executive  into  court  on  any  occafion.  It  has  Veen 
decided,  as  I  think,  in  this  court,  that  inftruAions  fliould  not  be  read.. 

I  think  it  was  in  a  cafe  of  inftmdions  to  the  oolledors.  It  was  op- 
pofed  by  judge  Iredell,  and  the  oppofition  acqniefced  in  by  the  court. 

PaUrfoHy  Jujlic4  -^-The  inftrudions  can  only  be  evidence  of  the  opi- 
nion of  the  executive,  which  is  not  binding  upon  us. 

Mar^aUy  Chief  Jupiee  — >l  have  no  objeAioD  to  hearing  them,  but 
they  will  have  no  influence  on  my  opinion. 

Moore^  Jufliee, — Mr.  Bayard  can  ftate  all  they  contain,  and  they  my 
be  conlidered  as  part  of  his  argument. 

Bayard  — May  I  be  permitted  to  read  them  as  a  part  of  my  fpeech  ? 

The  Comri.'^'Wt  are  willing  to  hearthem  as  the  opinion  of  Mr.  Bayard, 
but  not  as  the  opinion  of  the  executive. 

Bayard  — I  acquiefce  in  the  opinion  of  the  court.    My  reaibns  for  wifli- 
Ing  to  read  them  were,  becaufe  the  opinion  of  learned  men,  and  men  of' 
fcience,  will  always  have  fome  weight  with  other  learned  men.   And  the 
court  would  confider  wdl  the  ofiaka  ef  the  cxecorivc  before  they  woidd 
decide  contrary  to  it. 
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«•  flie  was  thereby  faved  from  condemiuidon  in  a  French     Tax.b«^ 
CDsrt  of  admindty. 

To  fttpport  tliM  pofition,  the  coanfel  for  the  libellant 
felied  on  the  general  fyitem  of  Tiolation  of  neutral  rights 
addpted  by  France. 

In  general  cafes>  when  belligerents  refpeft  the  law  of 
nations*  no  falvage  can  be  claimed  for  the  re«capture  of  a 
neutral  Teflel,  becaufe  no  fervice  is  rendered  ;  but  rather 
a  diflenrioe*  becauie  the  captured  would,  in  the  courts  of 
the  captors,  recover  damages  and  cofts,  for  the  illegal  cap- 
ture and  detention. 

.He  principle  upon  which  the  circuit  court  decided  is 
90t  denied  $  but  it  is  contended  that  a  fervice  was  render- 
ed by  the  re-capture.  To  (hew  this,  the  counfel  for  the 
libeibnt  oflfered  to  read  the  meffage  from  the  prefident  to 
both  houfies  of  congrefs,  of  4th  May,  1 798,  containing 
the  communications  from  our  envoys  extraordinary  at 
Paris,  to  the  department  of  ftate,  and  fundry  arrets  and 
decrees  of  the  government  of  France,  in  violation  of 
neutral  rights,  and  of  the  laws  of  nations  1  and  particu- 
larly the  decree  of  the  council  of  five  hundred  of  29th 
Nivofe,  an  6,  (Jan.  18,  1798,)  which  declares,  <<That 
^  the  dhstfader  of  veflels,  relative  to  their  quality  of  neu- 
«  ter  or  enemy,  (hall  be  determined  by  their  cargo ;  in 
«<  confequence,  every  veflel  found  at  fea,  loaded,  in  whole 
^  or  in  part,  with  merchandize  the  prod^dion  of  England 
^  or  of  her  pofleffions,  fhall  be  declared  good  prize,  who- 
^  ever  the  owner  of  thefe  goods  or  merchandize  may  be.** 

The  counfri  for  the  claimam  obje£led  to  the  reading  of 
thofe  difpatches,  becaufe  they  were  matter  of  faA.  No 
new  bJEk  can  be  (hewn  on  die  Mnrit  of  error.  Neither  the 
pleadings,  nor  the  ftal;ement  of  fa^s  accompanying  the 
record,  give  notice  of  introducing  this  new  matter.  By 
the  a^  ^  congtefsy  vol.  i.  p.  60,  61,  a  ftate  of  the  cafe 
muft  come  up  with  the  record  \  and  is  conclufive  on  this 
court.  3  Dai.  321,  Wifcart  v.  Daucby.  it,  p.  327, 
EUfwortb^  chief  jiifiice^  faid,  a  writ  of  error  removes  only 
matter  of  law.  Arrets  and  decrees  of  foreign  govern- 
ments, are  matters  of  fad,  and  muft  be  provt^d  as  fuch, 
and  the  court  can  not  notice  them  unlefs  fhewn  in  the 
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Talbot      pleadings,  admitted  or  proved.     I.  P.  Wms.  429/431. 

S  fc' A         Freemoult  v.  Dcdire.     Douglas,  557.     Bemardi  v.  Mai" 

c  '    tteaux.    The  fame  cafe  in  Ac  2d  edition,  p.  575  to  579. 

^         In  that  cafe  the  court  could  not  take  notice  of  the  arret 

of  July,  1778,  as  it  had  not  been  given  in  evidenced 

the  trial. 

The  general  condu£i  of  France  is  a  matter  of  fad, 
which  can  only  be  noticed  by  the  fovereign  of  the  ftate. 
Judgment  upon  a  writ  of  error  muft  be  upon  the  fame 
fads  upon  which  the  judgment  below  W98  predicated. 
3  Bl.  Com.  405.  (Wiliiat^s  edition  407.^  8.  Term  Rep, 
438)  434,  566.  If  it  is  matter  of  law,  it  is  not  fucli 
law  as  is  binding  upon  this  court,  and  therefore  they 
cannot  officially  take  notice  of  it.  Foreign  laws  muft  be 
proved  as  fa£ts.  3  Woodefin  306.  2  Eq.  ca.  ab.  289,  476.* 
2.  Sali.  651.  Wayv.  Taliy^  6  Mod.  ig^.fame  cafe.  Caiup, 
*74>  *7S*  Mo/fyn  v.  Fabrigas.  The  law  muft  be  given 
in  evidence.  Bos.  isf  Pul.  171,  175,  r38.  8  Term  Rep. 
566.  Fafls  cannot  be  adduced  to  contiadi£l  the  recoil 
8  Term  Rep.  438.  In  2.  Rob.  126.  (American  ed.)  the 
Procidentia.  Dr.  Scott  relied  on  the  king's  inftru&ions, 
but  that  was  becaufe  the  king  has  the  power  of  war  and 
peace. 

A  ftate  of  the  cafe  is  like  a  fpecial  verdift;  nothing 
liew  can  be  added  to  it. 

In.  I.  Rob.  57.  The  Santa  Cruz.  Dr.  Scott  required 
the  ordinances  of  Portugal  to  be  proved,  and  evidence 
of  the  decifions  of  their  tribunals  upon  diem. 

On  the  contrary^  it  was  faid  by  the  ceunfeljbr  the  SbeU 
hntj  that  this  cafe  difiers  from  evidence  offered  to  a  jury. 
In  chancery,  if  evidence  is  not  legal  the  chancellor  will 
hear  it,  but  will  give  it  no  weight.  The  pamphlet  ^con- 
taining the  difpatches  is  offered  to  be  read,  not  to  ihew 
what  are  the  municipal  laws  of  France,  but  what  is  the 
law  of  nations  in  France ;  to  (hew  how  it  has  been  modi- 
fied by  that  government.  We  are  before  this  court  as  a 
court  of  admiralty,  and  not  as  a  court  of  common  law. 
All  the  world  arc  parties  to  a  decree  of  a  courtof  admiralty, 
Bemardi  v.  Motteux.  Doug.  ^60  or  581.  This  court  is  now 
to  decide  by  the  law  of  nations^  not  by  municipal  regu^- 
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lations.     All  the  cafes  cited  agairft  us  are  cafes  in  com-  T^tsoT 

men  law  courts.     But  courts  of  admiralty  take  notice  of  ^'      . 

lineign  ordinances  which  affeil  the  law  of  nations,  with-  4  ""^''* 

out  Aeir  being  fl\ewn  in  eridence.     i  Ret*  EngliA  id.  ^ 
341.  American  ed.  287.  IChe  Maria,  and  I  Rdh.  Mngli/b 
tfdL  368.  American  id.  304.  fame  cafe. 

The  oUcA  in  reading  thefe  difpatches  is  to  fhew  that 
die  law  ot  nations  was  not  refpedied  in  France ;  that  the 
GODftruAion  of  their  courts  of  admiralty  was  fuch  that 
Aeir  decifions  coulfl  not  conform  to  the  law  of  nations;  ^ 

that  the  law  of  nations  has  been  fo  tnodified  in  France 
diat  there  was  no  certainty  of  indemnity  for  neutrals* 
and  that  by  the  decrees  and  arrets  of  that  govemmentf 
Ac  Amelia  would  have  been  condemned.  They  are  of- 
fered as  the  officbl  communications  of  our  authorized 
agents  abroad  to  the  executivey  and  by  that  department 
communicated  to  congrefs,  and  publiihed  in  conformity 
to  an  ad  of  congrefs  (4.  voi.p.  239.)  for  the  infomution 
of  the  cidzens  of  the  United  States*  This  aA  of  con^ 
grefs  has  made  diem  proper  ^dence  before  this  court* 
who  are  dierefore  bound  td  notice  them.  On  the  fub- 
jed  of  admitting  foreign  ordinances  in  a  court  of  admi- 
ralty no  difficulty  ever  occured.  The  objeAions  are  onlj  . 
to  private  municipal  regulations.  Such*  it  is  admttteo* 
muft  be  proved  as  fafls*  but  not  when  they  are  ofiered 
as  explaining  the  law  of  nadons.  In  v  Rob.  American  ed. 
188.  (The  Maria.)  this  very  decree  is  cited }  and  it  is 
immaterial  to  us  wnether  we  read  it  out  of  the  difpatches 
or  out  of  the  book  which  the  oppoGte  counfel  have  al- 
ready cited  for  odier  purpofes.  By  the  fame  -  rule  fliat 
they  read  pages  5  7  and  1269  we  may  furely  read  page 
288. 

On  the  part  tf  the  claimant  it  was  replied* 

That  this  decree  is  not  an  zCt  of  congrefsy  nor  the 
law  of  nadons,  but  (imply  a  law  of  France.  The  record 
is  confined  to  the  fafls  which  originally  came  up  with 
the  writ  of  error,  or  fuch  as  may  afterwards  be  procured 
upon  a  fuggeftion  of  diminution.  It  is  admitted  that  in 
equity,  on  an  appeal  to  the  houfe  of  lords,  nothing  new 
can  be  received.  And  nothing  ought  now  to  be  read 
which  was  not  before  the  circuit  court*  or  which  that 
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Taiibot  court  was  bound  to  notice.  In  the  cafes  cited  by  the  op* 
pofite  counfel  the  arrets  were  read  hj  confent.  /i  cota» 
mon  law  court  is  as  much  bound  as  a  court  of  admiraltj 
to  take  notice  of  the  law  of  nations^  on  a  queftion  where 
that  law  applies  i  and  the  rules  by  which  common  law 
courts  are  bound,  as  to  evidence  of  the  law  of  nationit 
are  equally  binding  on  courts  of  admiralty. 

7T?e  court  fuffered  the  difpatches,  and  decrees  of  France^ 
to  be  read)  but  referved  the  queftion,  whether  they  ought 
to  be  conGdered  in  their  decifion  of  this  caufe,  until  tht 
whole  argument  of  the  cafe  ihould  be  finifhed. 

The  counfel  for  the  libellant  proceeded  in  the  argument 
on  the  ad  point. 

The  decree  of  i8th  pf  January,  lypSt  was  not  re- 
pealed till  the  14th  of  December,  1 799,  and  confequentlj 
was  in  fuU  force  at  the  time  of  the  capture  on  the  6ta 
of  September,  1799.  The  fa£ls  ftated  in  the  appendix 
to  ad  vol.  of  Robertfon's  reports,  (hew  that  the  French 
had  difcarded  the  law  of  nations,  and  that  their  condttA 
towards  neutrals  had  been  fuch  as  to  exchide  every  pof- 
fibility  of  efcape*  So  notorious  was  this  conduct  that 
fir  William  Scott  makes  it  the  ground  of  his  decifion  in  ra- 
rious  caCes. 

It  is  not  neceflary  to  fhew  that  the  Amelia  would  cer- 
tainly have  been  condemned.  To  entitle  to  falvage  it  is 
only  neceflary  to  fliew  that  (he  was  in  a  better  condition 
by  the  rC'^apture.  Her  cargo  was  the  produAion  of  the 
poffcilionft  of  England,  and  therefore  by  the  decree  of 
1 8th  January,  1 798,  was  liable  to  condemnation.  The 
general  conduct  of  France  and  of  the  French  courts  of 
admiralty  towards  neutrals  has  been  repeatedly  adjudged 
by  Sir  William  Scott  a  good  ground  for  ialvage  i 
Rob.  23a.  (The  Two  Friends  J  a  Rob.  746.  (TbfWar  Onm 
Jkan.) 

3dly.  But  without  reforting  to  the  general  principle 
of  a  (ervice  being  a  ground  for  falvage,  we  claim  ix  un- 
der the  exprefs  terms  of  the  zik  of  congrefs  of  the  ad  of 
March,  1 799,  entitled  <<  an  a£l  for  the  govenunent  of 
«  the  navy  of  the  United  States/'  j|.  7.  vol.  4.  Pi7472^  hj 
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which  it  is  ena  Aed  ^  that  for  die  fliips  or  goods  belongs 
M  iiig  tothe  dtiaens  of  the  United  States,  or  to  the  citi- 
« sens  or  fabjedls  of  any  nation  in  amity  with  the 
»  United  States,  if  re*taken  from  the  enemy  within  twen* 
<<  ty-fonr  hours,  the  owners  are  to  allow  one-^ighth  part 
<<  of  the  whole  Talue  for  falyage,  &c.  and  if  after  nine* 
<<  ty-fix  hours,  one  half ;  all  of  which  is  to  be  paid  with- 
^  out  any  dedu&ion  whatfoeTer/' 

In  the  cafe  of  Ba/s  and  Tingej  it  was  decided  by  this 
court  thar France  was  to  be  confidered  as  an  enemy.  The 
cafe  of  the  Amelia  comes  within  the  Tery  words  of  this 
a£b  of  congrefi.  She  is  a  (hip  belonging  to  citizens  of 
a  nation  in  amity  with  the  United  States,  re»taken  from 
die  enemy  after  a  poffeihon  of  ninety-fix  hours. 

By  tlie  oB  of  cmgrefs  of  25^  June^  ^l^y  ^-  4«  /• 
149,  150.  property  of  American  citizens,  re-captured 
by  armed  merdiant  reflels,  is  to  be  reftored  on  the  pay- 
ment of  not  lefs  than  one-eighth,  and  not  more  than  one- 
lialf  for  lalTage,  And  by  the  aB  of  3^/  Marehj  1 800,  not 
lets  than  one-fizth  is  allowed  on  re-capture  by  a  private 
armed  vefiel,  and  one-eighth  by  a  puWc  fhip  of  war. 

If  then  flie  re-capture  of  this  Tcflel  was  a  lawful  aA, 
and  if  ferrice  was  rendered  thereby  to  the  owners,  the 
re-captors  are  entitled  to  falvage,  and  the  rate  of  that 
lalrage  is  by  the  aA  of  congrefs  fixed  at  one-half  of  the 
value  of  the  (hip  and  cargo. 

On  the  part  of  the  claimant  it  was  faid,  that  if  France 
and  America  were  at  peace,  the  re-capture  was  not  ai>- 
thorized  by  the  law  of  nations.  The  claim  of  dalvage 
muft  reft  on  two  grounds. 

I  •  A  right  to  interfere. 

2.  A  benefit  conferred  on  the  owners. 

I.  It  is  admitted  that  a  belligerent  has  a  right  to  detain 
a  neutral  Tefiel  and  carry  her  into  port  for  the  purpofe  of 
examination.  The  pofleffion  of  a  belligerent  muft,  by 
third  parties,  be  confidered  as  lawful,  whatever  may  be 
4^  motive  or  intent  of  fuch  poflefliop,      2   Woodefon 
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Talmv      424*    The  beUigerent  bas  a  kwfiil  li^  to  fcardi  i 
*-  diant  Teflels,  and  this  ri^t  cannot  be  confidcied  aa  in* 

'*^^*'  M  jurious  to  die  fair  neutral  trader.  Refiftance  to  fuck 
£carch  is  unlawful,  and  fucfa  refiftance,  a  refcue,  or  an 
efcape,  are  fufficient  cauies  to  condemn  the  neutral  ve(> 
feL  FatteL  B.  3*  cj.^i  14*  p.  597.  1  RA.  304.  (Tbt 
Maria*) 

The  z6t  of  the  re-captor's,  then  being  in  aid  of  die 
unlawful  refiftance  of  the  neutral,  muft  in  itfelf  be  ille- 
gal. The  courts  of  die  capti»B  only  are  competent  to  de* 
cide  the  queftion  of  prize  or  no  prize.  American  citizena 
have  no  right  to  interfere,  and  wreft  the  neutral  Teflel 
from  the  pdieffion  of  the  belligerent. 

The  French  have  been  xeprefented  as  pirates,  hofies  Im^ 
mani  generis.  But  if  France  has  waged  fo  general  a  war 
on  neutral  property,  has  not  England  done  the  (ame  ? 

We  find  in  their  courts,  that  when  a  benefit  is  to  accrue 
to  Bridih  fubje&s,  by  fuch  a  decifion,  they  decide  that 
France  muft  be  prefumed  to  rcfped  die  law  of  nations 
and  to  decree  reftitudon  $  i  Rob.  84,  85.  (The  Betfey.l 
7  Term  Rep.  695.  Geyer  v.  Aquilar ;  but  when  falvage  is 
to  be  given  to  firitiih  re-captors  of  neutral  property,  then 
it  appears  that  Frmce  has  loft  all  regard  for  the  law  of 
nadons,  and  there  is  no  chance  of  efcape  from  her  courts 
of  admiralty. .  1  Rob.  232.  (The  Two  Friends.)  2  Rfik* 
246.  (The  War  On/kan.). 

But  it  is  contended  that  the  courts  of  France  would 
have  decided  according  to  the  decree  of  1 8th  January, 
1798,  and  not  according  to  the  law  of  nations.  This  is 
not  to  be  prefumed ;  but  if  it  was,  however  tyrannical 
the  condu^  of  a  belligerent  may  be,  no  neutral  can  law- 
ifully  interfere,  unlefs  (he  herfelf  is  injured,  or  her  pro- 
perty or  rights  are  afieAed  \  and  even  then  individuals 
cannot  a£l.  Th^  injury  muft  be  redrefled  by  the  govern- 
ment in  the  way  of  negociation  or  war.  What  was  the 
conduct  of  our  government  in  fuch  a  cafe  ?  It  firft  chofe 
to  negociate,  and  then  to  prepare  for  war.  At  the  time 
the  negociadon  was  begun,  all  the  injurious  decrees  were 
in  force,  full  in  the  view  of  the  legiflature,  who  autho- 
rized certain  meafures  of  hoftility :  but  no  citizen  cooM 
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go  aoe  ftqi  beyond  what  vas  authorized.    The  liability     Talbot 

of  the  Amelia  to  oondemnation  in  a  French  court  of  ad<« 

aiiralty ,  created  no  right  in  capuin  Talbot  to  capture  her, 

oren  tf  that  condemnation  wa«  certain.     But  the  fa£b 

of  this  cafe  do  not  warrant  ihch  a  conclufion.  The  fa£k 

Hated  is  that  «<  the  (hip  Amelia  failed  from  Calcutta  in 

«<  Bengal  m  the  month  of  April,  1 799,  loaded  with  a  car* 

<«  go  of  die  produfl  and  manufaAory  of  that  country^* 

What  country  ?  Bengali  but  Bengal  is  not  dated  to  be 

one  of  the  poiieilions  of  England.     Not  long  fince  the 

l^sofince  of  Bengal  was  in  poffeffion  of  fovereign  princes } 

Imt  it  does  not  appear  how  far  they  have  been  fubdued  by 

diefioglilh.  It  is  true  that  the  libel  fpeaks  of  Calcutta  as 

being  an  Englifh  port  in  the  Eaft-Indies,  bat  it  does  .not 

ibJlow  that  the  whole  country  of  Bengal  has  been  fub« 

je£led  to  the  Britifli  power.     Befides  it  is  not  the  port 

fiom  whence  the  Tcffel  fails  which  taints  the  cargo,  but 

hs  quality,  as.  being  the  produ£iion  of  an  Engliib  poflef- 

fion.     Hence  it  does  not  appear  that  the  Amelia  was  Ha* 

hie  to  condemnation  under  the  decree  of  i8th  January, 

1798,  and  we  cannot  prefume  that  (he  would  have  been 

condemned.    The  French  captors  did  not  pretend  (he  was 

Iiid»le  under  that  decree,  but  fent  her  in  to  be  judged  ac* 

cording  to  the  laws  of  warj.  that  is,  according  to  the  law  of 

nations  as  applicable  to  a  ftate  of  war ;  and  there  being 

BO  h£k  ftatod  to  the  contrary,  we  are  to  fuppofe  that  (he 

would  have  been  fo  judged,  and  not  otherwife.    To  have 

interfered  on  our  part  to  prevent  this  would  have  been  a 

juft  caufe  of  hoftilities  againft  us.     No  citizen  ought  to 

be  allowed  to  come  into  our  courts  to  claim  a  reward  for 

aaaiQ  which  hazards  the  peace  of  the  country. 

If  benefit  be.  the  criterion  of  falvage,  then  the  greater 
the  (ervice,  the  greater  ought  to  be  the  falvage.  But  if 
die  conftru£^ion,  given' by  the  oppofite  confel,  to  the  a  A 
of  2d  March,  1799,  be  correal,  then  the  fame  falvage  is 
due  for  the  TC-capture  of  a  clear  neutral,  as  of  a  belliger- 
ent. And  yet  in  common  wars  no  falvage  at  all  is  due  for 
the  re-capture  of  a  neutral. 

Every  neutral  nation  has  a  right  to  choofe  her  own 
Manner  k4  redrefs.     We  have  no  right  to  interfere,  or  to 
dedde  how  far  her  veflels  are  liable  to  condemnation  un- 
der French  decroes.    She  may  be  willing  to  truft  to  the 
C 
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tALBot  chances  of  acquittal  or  indemiiification.  We  hzte  m^ 
right  to  legillate  upon  the  property  of  a  foreign  indei* 
pendent  nation^  and  to  fay  that  we  wiH^  whether  jm 
confentornot^  refcue  jour  veffels  from  the  French^  and 
then  make  you  pay  us  falvage.  FMeL  B.  a.  cb.  u  $•  7« 
/•  123.  If  an  a&,  intended  folcly  for  mj  benefit,  is  ad« 
▼antageous  to  another,  I  am  not  entitled  to  reward,  z 
Rob.  23,  24*  (The  Vrybeid,)  In  order  to  ground  a  claim 
of  falyage,  the  danger  of  the  property  muft  have  been 
not  hypottedcal,  but^folute  \  not  diftant  and  uncertain, 
but  immediate  and  imminent:  the  a&  of  faving  muft 
have  been  done  with  that  fole  intent,  and  muft  have  been 
attended  with  labour,  lofs,  expenfe  or  hazard  to  the 
falvor.  The  Amelia  was  uken  by  Captain  Tabot,  and 
libelled  as  a  French  veffel  \  his  objeA  was  not  to  fave  a 
neutral,  but  to  capture  a  belligerent.  Under  fuch  a 
miftake  he  might  have  a  rig^t  to  examine  her  further, 
but  the  moment  (he  proved  to  be  neutral  property  he 
ought  to  have  releafed  her.  llis  miftake  can  be  no  ground 
for  a  claim  of  falvage.  It  is  a  mere  jvftification  of  an 
a£l  of  force,  and  as  fuch  may  fave  him  frcnn  the  pay* 
ment  of  damages  and  cofts.  In  this  cafe  there  was  no 
danger  to  the  property,  no  trouble  in  faving  it,  nor  any 
intenuon  to  benefit  the  owners.  In  Beawes  Lex.  mtr^ 
vol.  I.  p.  158,  it  is  faid  that  to  fupport  a  claim  of  fal- 
vage, the  veflel  muft  be  in  evident  hazard,  and  muft  be 
faved  by  means  ufed  with  that  fole  view. 

The  owner  was  a  citizen  of  an  independent  nation, 
and  ought  to  have  had  his  election*  AJ^ere  is  the  law 
or  the  authority,  that  allows  *falvage  to  one  belligerent 
taking  from  another  the  property  of  a  neutral  ?  By  the 
ftate  of  the  cafe  this  veflel  was  neutral  as  to  all  the  belli- 
gerent powers.  If  the  captor  had  applied  for  her,  flie 
muft  have  been  given  up,  upon  the  authority  of  the  cafi: 
of  Glafs  and  Gihbsy  3  Dal.  6.  without  any  compenfation 
for  re^capture.  Among  the  cafes  cited,  the  only  one  agunft 
us  is  2  Rob.  246.  (The  War  Onjkan. )  In  that  cale  fir  Wil- 
liam Scott  fays,  that  «  lately''  it  has  been  the  pradice  of 
his  court  to  give  falvage  on  re-capture  of  neutral  pro* 
perty  out  of  the  hands  of  the  French  ;  but  that  fuch  is 
not  the  modern  praAice  of  the  law  of  nations  ;  and  up- 
on this  plain  principle,  that  the  liberation  of  a  clear  neu- 
tral from  the  hand  of  the  enemy,  is.  no  eflendal  fervice 
rendered  to  him  j  in  as  much  as  mac  fame  enemy  wouldbe 
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compelled  by  the  tribunals  of  his  own  country,  after  he     Talmt 

liad  carried  the  neutral  into  port,  to  releafe  him  with         'o* 

cofts  and  damages  for  the  injurious  feizure  and  detention.  ^  SniiAm  ^ 

But  in  that  very  cafe,  howercr,  we  fee  that  he  might  ^       V     ^ 

Ihortly  change  Us  coiurfe  of  decifions  on  that  fubjeA,  fo 

diat  Very  probably,  had  that  cafe  been  decided  in  the 

next  term,  it  would  have  been  decided  difierently.    No 

judge  has  a  right  to  decide  upon  the  departure  of  other 

nations  from  the  law  of  nations,  whatever  evidence  of 

fnch  departure  he  may  poflefs.    There  will  be  a  variance 

in  the  decifions  of  the  lower  courts;  it  ihould,  therefore, 

be  put  upon  fuch  a  footing  as  to  make  it  clear  and  plain 

to  all  the  jadges  of  the  inferior  courts.    This  dccifion  of 

fir  William  Scott  is  a  creature  of  his  own,  which  he 

lumielf  pnnnifes  to  change  when  the  fituation  of  afiaiis 

will  aUow. 

Sir  W&liam  Scott  gives  falvage  exprefsly  on  the  ground 
of  ierrice  rendered,  on  account  of  the  kind  of  hoiliiity 
'vriiich  France  exercifed  towards  neutrals.  Bui  in  this 
cafe  the  ftatement  of  fads  excludes  the  idea:  of  hoftility 
between  France  and  Hamburgh.  The  law  of  nationa 
gave  no  right  to  re-capture.  The  authority  under  the 
ads  of  congrefs  muft  be  conftrued  ftridly,  and  confined 
to  their  exprefs  provifions.  Neither  the  executive,  nor 
individuals,  nor  die  courts  have  a  right  to  alter  them. 

So  far  as  war  is  not  authorized  by  congrefs  there  is 
peace.  It  was  not  contemplated  by  any  ad  of  congrefs 
that  our  vefiels  fliould  capture  Hamburgh  veflels.  The 
mifchief  to  be  remedied  by  the  ad  of  May  was  that  the 
fmall  armed  veflels  of  France  were  hovering  on  our  coafts 
and  taking  our  veflels  almoft  in  our  ports.  The  ad  of 
congrefs  has  completely  met  theevil,  by  authorizing  the 
capture  of  fuch  French  veflels  as  had  taken,  or  were 
found  hovering  for  the  purpofe  of  taking  our  veflels. 
This  ad,  therefore,  does  not  authorize  the  capture  of  a 
Hamburgh  vefleL  There  is  no  law  which  authorizes  a 
capture  for  two  purpofes,  viz.  to  be  condemned  as  a 
French  veflel  or  to  be  fubjeded  to  falvage  as  a  neutral. 
The  Amelia  was  not  navigating  under  the  authority,  or 
pretended  authority  of  France.  She  was  engaged  in  a 
lawful  trade.  But  if  the  French  took  pofieflion  of  her 
under  fufpicion  of  unlawful  trade,  that  gave  us  no  au- 


^ 
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Talbot     thority  to  take  her  from  the  po&ffidn  of  France,  Ac  pre* 
•^«  pcrty,  under  the  law  of  nations,    not  being  changed. 

Sfiman.     The  taking  being  unlawful  can  fupport  no  claim  of  fal« 
'  vage. 

The  aft  of  July,  1798,  authorizes  only  the  caEptinc 
of  armed  French  veflels,  and  confines  the  cafes  bf  re* 
capture  to  the  (hips  or  goods  of  citizens  or  njidents  of 
.the  United  States.  The  capture  can  only  be  jufttfied  by 
the  doubtful  charafter  of  the  vefiel,  and  as  foon  as  that 
was  known  to  be  neutral,  capt.  Talbot  ought  to  have  dif- 
mifTed  her ;  the  detention  afterwards  was  unlawful  and 
will  not  juftify  a  decree  for  falvage.  This  veffel,  it  is 
true,  might  have  been  ufed  to  diftrefs  our  commerce,  and 
this  might  poffibly  be  an  excufe  for  detaining  her,  or 
even  difmantling  her,  but  will  not  entitle  him  to  falvage. 

If  this  veffel  was  lawful  prize  to  France,  then  France 
has  a  claim  for  indemnity  $  but  as  (he  has  made  no  claim 
we  mud  prefume  the  veffel  would  have  been  reftored  by 
her  to  the  owners. 

The  aft  of  congrefs  of  March  2,  1 799,  upon  which 
the  counfel  for  the  libellant  rely,  does  not  contemplate  a 
cafe  like  the  prefent.  That  is  a  permanent  law,  not  made 
for  the  prefent  war  only,  but  intended  to  apply  to  all 
future  wars.  It  could  not  therefore  intend  to  give  fal- 
vage on  the  recapture  of  a  tieutral  from  a  belligerent, 
which  is  not  given  by  the  law  of  nations,  and  which,  it 
is  allowed  on  all  hattds,  is  given  this  war,  for  die  firft 
time,  only  on  account  of  the  conduft  of  France  towards 
neutrals,  and  will  ceafe  when  that  conduft  (hall  be  alter- 
ed. Befides,  it  would  give  the  fame  reward  for  taking 
the  property  of  a  neutral  out  of  the  hand  of  his  friend, 
as  out  of  the  hand  of  his  enemy.  The  word  «  encmy^' 
in  the  7  th  fcftion  of  that  aft,  means  the  enemy  of  us 
and  our  ally  whofe  veffel  is  re-captured  by  our  armed  vef- 
fels — and  not  our  enemy  who  i^  the  friend  of  our  aBy. 
If  then  tliis  is  not  a  ftatutory  cafe  of  falvage,  we  muft 
recur  to  the  queftion  of  benefit.  In  the  court  below 
they  relied  wholly  on  the  aft  of  congrefs.  Not  a  word 
was  faid  refpefting  the  fervice  rendered.  Let  us  then 
confider  the  claim  of  quantum  meruit.  To  fupport  this, 
there  muft  be. 
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I.  A  lawful  confideratioOi  and  Talbot 

a.  A  contra^  ezpTcfs  or  implied*  Siimah. 

^  ■    V       ^ 
To  make  the  confideradon  lawful,  it  muft  be  permit- 
ted by  law  ;  a  fortiori  it  muft  not  be  contrary  to  law. 

It  is  not  authorized  by  outlaw  to  take  the  property  of 
m  neutral  out  of  the  poffei&on  of  hit  friend,  and  it  x%  in 
direfk  oppofition  to  policy,  as  it  tends  to  commit  the 
peace  of  the  country. 

It  is  not  alledged  that  there  was  any  ezprefs  contrad  \ 
and  a  contraA  cannot  be  implied,  becaufe  the  intent  with 
which  fhe  was  taken,  riz.  to  be  condemned  as  a  French 
armed  Tcflel,  excludes  the  idea.  Nor  can  an  implied  con^ 
tnSt  be  raifed  on  the  retaining  her,  becaufe  that  was  a 
fiate  of  durefs,  which  cannot  be  made  the  ground  of  a 
feward. 

But  if  this  cafe  is  to  be  confidercd  upon  a  quantum 
memit,  then  the  amount  of  falvage  muft  depend  upon 
the  danger  and  the  exertion,  i.  RJf.  151.  (The  &$• 
BimgrdoyJ  and  i.  Rob.  240.  (The  Two  Friends. J  It  is 
laid  that  m  cafes  of  unauthorized  capture  or  re-capture, 
the  prc^erty  goes  to  the  crown  $  a*  Rob.  45.  (The 
Princeffoj)  and  it  is  fometimes  referred  to  the  court  to 
fix  the  reward  of  the  captors.  It  follows  then  that  the 
property  goes  to  the  government,  and  they  alone  can  fix 
the  reward.  But  our  code  gives  no  right  to  falvage  in 
this  cafe,  nor  does  the  ftate  of  hoftiltcies  between  the 
two  countries,  as  difclofed  on  the  record,  juftify  it. 
But  if  the  decree,  and  the  notoriety  of  the  mifconduA 
of  France,  are  to  be  admitted  to  prove  a  benefit  confer- 
red, who  can  fay  it  was  worth  94,000  dollars ;  the  half 
of  the  grofs  amount  of  fales  of  the  fiiip  and  cargo  ? 
Neither  the  fervice  rendered,  the  danger  to  the  property, 
nor  the  exertion  in  faving  it,  can  juftify  fo  enormous  a 
reward. 

The  decrde  of  France  might  be  only  in  terrorem^  and 
fo  no  danger.  If  the  Amelia  was  not  liable  to  condem- 
nation in  the  French  courts,  then  no  {ervice  was  render- 
ed, and  confequently  no  falvage  ought  to  be  allowed. 


S2  SUFEEME  OODST  U.  S. 


If  Fiance  viriatet  tbe  bws  of 

■If IIIOH  Of  a  fWllimM  0i  IBCB  c 

povcr  to  take,  gfioi  b^  Fnnoe  tE 
andionzc  «s  to  retake. 

Intbecafeof  Baft  t.  Imgcj,  FA.1gnm^  itoo^ibfir 
fafreme  atari  tf  the  Umtai  tuta^  die  n.ifiwiii|;  of  the 
conn  iccmt  to  admit  that  tbe  aft  of  ad  IfaRlit  1799^ 
will  not  apphr,  in  the  pidciit  Hate  of  holKlirirs  id  le* 
captiifca  of  tbc  vcflas  of  natioas  m  annt]^  wini  ubc  UbBhL 
Stately  niilfft  uie  owtnext  are  icCdcmi  of  die  Vwacd 
States  i  becaafe  dicre  could  be  no  lawfnl  re-captnc  of  a 
neotnlfnan  die  band  of  abell^creot. 

Judge McfTi^  in  delivering  bisopinkm  in  dat  cafefifi^ 
*<  It  is  howcfer  more  paitiailarlj  mgcd,  dat  dx  wmd 
^  enemf  can  not  be  applied  to  tbe  Frendh  ;  becanfe  die 
^  fefticmy  in  which  it  is  nied,  is  confined  to  fndi  a  ftate 
^  of  war,  as  would  authorize  a  re-captnie  of  pfopeIt7be- 
<' longing  to  a  nation  in  tffiur^  widi  the  United  States,  and 
^^  fucb  a  fisie  of  noar  doei  not  exifi  between  Amerkm  smd 
**  France.  A  number  of  books  hare  been  dtod  to  Inmilh 
^agloflaiyon  the  word  Mffvrjr/  yet,  ourfitoation  isfe 
^  extraordinary^  that  I  doubt  whether  a  parallel  cafe 
^  can  be  traced  in  the  hiOory  of  nations.  But  if  words 
<<  are  the  repreientatiTes  of  ideas,  let  me  alk  bf  what 
'«  other  word  the  idea  of  the  reladre  fituadonof  America 
^  and  France  could  be  communicated,  than  by  that  of 
^  bo/HIiiy  or  noar  ?  And  how  can  the  chancers  of  the 
<<  parties  engaged  in  hoftility  or  war,  be  otherwife  de» 
<<  fcribed  than  by  the  denomination  of  «  enenues?  It  is 
<<  for  the  honor  and  dignity  of  both  nadons,  dierefore^ 
«<  that  they  ihould  be  called  enemies;  for  it  is  by  that 
^  defcripdon  alone,  that  either  could  juftify  or  excufe,  the 
'<  fcene  of  bloodfhed,  depredation  and  confifcation,  which 
"  has  unhappily  occurred ;  and,  furely,  congrefr  could 
<«  only  employ  the  language  of  the  a£t  of  June  13,  1798, 
'<  towards  a  nation  whom  (he  confidered  as  an  enemy." 

«  Nor  docs  it^follow  that  the  aft  of  March,  1799,  is 
^<  to  have  no  operation,  becaufe  all  the  cafes  in  which  it 


AUGUST,  iSoi.  83f 

<*  ffl^t  operate^  Mnmiin  extfienee  at  the  timeof  pafling    Talb«t 

^h.    During  the  prefent  hoftilities,  it  afie£b  the  tafe 

^of  re-captured  property  beloDging  to  our  own  citizens^ 

<*  and  in  the  event  ot  a  future  war  it  might  alfo  be  ap- 

«  plied  to  the  cafe  of  re-captured  property  belonging  to 

tf  a  mttkn  in  amiy  with  tbf  United  otatis. 


And  in  the  fiune  cafe.  Judge  Wafhington  obfcrved, 
that  hoftilities  may  fubfift  between  two  nations,  more 
confined  in  its  natuxe  and  extent ;  being  limited  as  to 
^aces,  perfons  and  things  \  and  this  is  more  properly 
termed  impirftB  war  ;  becaufe  not  fdemn^  and  becaufe 
thofe  who  are  authorized  to  commit  b^/ities,  oB  under 
Jficial  authority^  ifnd  can  go  no  further  than  to  the  extent 
if  their  comm^fian^  And  agun  he  fays,  <*  It  has  like- 
wife  been  iaid  that  the  7th  fe Aion  of  the  zQt  of  March, 
1799,  embraces  caies  which  according  to  pre-exifting 
laws,  could  not  then  take  place,  becaufe  no  authority 
had  been  given  to  re-capture  friendly  vefiels  from  the 
French,  and  diis  argument  was  ftrongly  and  forcibly 
pieied. 


<<  fiut  becaufe  every  cafe  provided  for  by  this  law  was 
«  mt  then  exiftingj  it  does  not  follow  that  the  law  ihould 
^  not  operate  upon  fuch  as  did  exift,  and  upon  the  refi 
^  nabeniver  they  JhouU  arife.  It  is  a  permanent  law  em- 
<<  bracing  a  variety  of  fubjefts  \  not  made  in  relation  to 
^  the  prefent  war  with  France  only,  but  in  relation  to 
«  any  future  war  with  her,  or  with  any  other  nation.  It 
**  might  then  very  properly  allow  falvage  for  re^-capturing 
^  of  American  veffels  from  France,  which  had  previoufly 
^<  been  authorized  by  law,  though  it  could  not  immedi* 
^  atelj  apply  to  the  veflels  of  friends  g  and  whenever  fuch 
^  a  war  (hould  exift  between  the  United  States  andFrance, 
«<  or  any  other  nation,  as,  according  to  the  law  of  nations, 
^  or  fpecial  authority,  wonU  Jufiify  the  re*capture  ef friend* 
**  h  '^ff^^h  It  nnght  on  that  events  with  fimilar  propriety, 
^  apply  to  them ;  which  f umifhes,  I  think,  the  true  con* 
«  ftruaion  of  the  aft." 

<<The  opinion  which  I  delivered  at  New- York,  in 
^  Talbot  V.  SeenuMf  was,  that  although  an  American  vef- 
^  fd  could  not  juftify  the  taking  of  a  neutral  veflel  from 
^  the  French,  becaufe  neither  the  fori  of  war  that  fub- 
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Talbot  <<  fifted>  nor  the  fpecial  cominiffion  under  which  th^  Ame* 
<«ricsin  aidled,  authorized  the  proceeding  ^  yet  that  the 
<<  7th  fe£lion  of  the  zA  of  179^1  applied  to  re-capturet 
«  from  France^  as  an  enemyf  in  ali  oifes  autborbud  by  C9n» 
''  g^^fi*  And  on  both  points  ray  opinion  remains  aii« 
i^  ihaken ;  or  rather  has  been  confirmed  by  the  Yery  able 
«  difcuflion  which  the  fubje£t  has  lately  undergone  in 
«  this  court/  on  the  appeal  from  my  decree*"* 

Similar  fentiments  were  alfo  exprefled  by  Judge  Chafe 
and  Judge  Paterfon  in  the  fame  cafe.  From  tl^fe  opU 
nions  it  feems  clearly  to  refult  that  the  zGt  of  March  ad 
1799,  can  not  be  the  rule  of  (alyage  in  this  cafe. 

On  the  part  of  the  Itbellant  it  was  dated  in  reply,  as  to 
the  admiffibility  of  the  difpatches  from  the  American  en^ 
Toys,  and  the  French  arret  of  i8th  January>  179S,  that 
courts  of  admiralty  wiir  always  take  notice  of  fuch  laws 
of  foreign  countries  as  go  to  modify  or  change  the  law 
of  nationsi  and  are  not  bound  by  the  fame  rules  of  cvu 
dencci  as  courts  of  common  law.  i .  Dal*  364.  L§fi,  63 1 « 
Doug,  619.  622.  649.  650.  554.  The  oppofitc  counfel 
have  cited  and  relied  on  Robiertfon's  reports  to  (hew  what 
was  the  ancient  law  of  FrancCi  and  furely  we  have  as 
good  a  right  to  cite  the  fame  book  to  ihew  what  is  the 
prefent  law  of  France.  In  i  Rob.  288.  (The  Mar'ta^) 
this  arret  of  France  is  cited  s^d  argued  upon  by  the  judge* 

The  cafes  cited  by  the  oppofite  counfel  to  ihew  that 
foreign  laws  muft  be  proved  as  fadis,  are  all  cafes  at  com* 
mon  law,  or  relate  to  the  mere  municipal  laws  of  a  foreign 
country ;  and  are  not  fuch  as  go  to  modify  or  explain  tibe 
law  of  nations,  as  that  country  has  adopted  it. 

The  cafe  in  P.  Williams  refers  to  a  municipal  law 
which  had  no  connexion  with  the  law  of  nations.  The 
fame  obfenration  applies  to  the  cafes  from  6  Mod.  and  2 
Saik.  No  cafe  can  be  produced  where  a  law  of  a  foreign 
countij,  authenticated  as  this  is,  by  an  a£t  of  the  legifla- 
ture  ot  our  country,  has  been  refufed  to  be  confidered  by  ^ 
a  court. 

*  This  cafe  of  Talbot  ▼.  Seeaaa.  was  ai^ed  oate  before,  in  ihb  covt, 
1  PbiJadclphis. 
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As  to  the  objeObn  that  the  cargo  does  not  appear  to  be  Tauio^ 
die  production  of  England  or  her  pofleffions,  becaufe  there 
is  DO  evidence  that  the  whole  of  the  province  of  Bengal  \ 
has  been  fubjeCled  to  the  dominion  of  England  \  it  may 
be  fufficient  to  obferve,  that  the  libel  and  anfwer  admit 
Calcutta  to  be  an  Engliih  port»  and  the  cafe  ftated  fays, 
the  veffel  failed  from  Calcutta  in  Bengal,  loaded  with  a 
cargo  of  the  produd  and  manufa£lory  of  tiat  country.  It 
being  admitted  that  Calcutta  is  an  Engliih  port,  and  that 
the  carg&was  the  produAion  of  that  country,  it  folio wsf 
unlefs  die  contrary  is  clearly  ihewn  in  evidence,  that  the 
cargo  was  theproduA  of  an  Engliih  poflei&on. 

It  is  faid  that  there  is  no  evidence  that  France  carried 
her  unjuit  decrees  into  execution,-  and  that  they  might 
only  be  enaAed  in  terrorem.  But  the  fa£t  is  notorious  to 
all  the  world.  Congrefs  have  exprefsly  declared  it  in  the 
preambles  of  their  adis.  The  whole  fyilem  of  hoftility 
is  founded  upon  it,  and  can  be  juftified  on  no  other 
giound*  They  have  further  declared  it  by  ordering  the 
difpatches  to  be  publiihed  and  diilributed  among  the  ci- 
tizens of  the  United  States,  for  their  information.  It 
would  be  ftrange  if  this  court  iitting  here  as  a  court  of 
the  Jaw  of  nations  to  try  a  caufe  in  which  all  the  world 
are  parties,  ihould  be  the  only  perfons  in  the  world 
ignorant  of  the  fa&. 

The  general  principle  is  admitted  that  falvage  is  not 
due  for  the  re-capture  of  a  neutral  from  a  belligerent, 
and  for  this  reafon  that  by  the  law  of  nations  the  neutral 
voold  be  reitored  by  the  captor  with  damages  and  coils* 
'But  cejfante  ratione^  ceffat  lex.  And  it  follows  by  powerful 
inference  that  if  the  captor  would  not  have  reilored  the 
neutral  with  damages  and  coils,  falvage  ought  to  be  al- 
lowed. To  bring  the  Amelia  within  this  inference,  it  is 
only  neceiTary  to  (hew  that  ihc  would  not  have  been  re- 
ilored with  damages  and  coils.  If  the  court  ihould  take 
into  confideration  the  arret  of  i8th  January,  1798,  and 
the  fa£l  that  the  cargo  was  the  production  of  an  Engliih 
pofleilion,  there  is  no  doubt  but,  inilead  of  being  reilored 
with  damages  and  cods,  ihe  would  have  been  condemned 
and  totally  loil  to  the  owners.  Is  no  falvage  due  for  fo 
catain  and  fo  fignal »  benefit  ? 

D 
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Taivot'         It  is  faid  that  unkfa  fiilTage  is  exprefaly  given  t»y  the 
'^'  ad  of  congrefs)  it  can  only  be  claiflsed  upon  a  eo^itrsiA, 

%:    ^''*^*'  ^  either  exprefe,  or  implied.    This  is  not  the  cafe.    The 
^  claim  of  falvage  upon  re-capture  never  is  fuppofed  to 

arife  ex  contrailu.  It  is  given  as  a  reward  for  the  benefit 
received,  and  where  there  is  no  ezprefs  ftatnte  upon  die 
fubje£i,  the  amount  is  to  be  regulated,  not  by  the  labour 
or  hazard  of  the  re-^aptor,  nor  by  his  intention  to  confer 
a  benefit,  but  by  the  fuppofed  amount  which  the  owner 
would  have  been  willing  to  giie  for  the  refcue  of  his 
property.  Weodefony  423.  In  i  Rsb.  234.  235.  (The  Tw& 
Friends^)  the  rule  of  falvage  on  refcue  is  faid  to  be  quan^ 
turn  meruit.  And  in  the  fame  cafe,^.  232,  fir  W.  Scott 
fays,  ^<  It  has  been  (lightly  queftioned  in  the  a£k  of  court, 
M  ^which  contains  the  expofition  of  fads  given  by  both 
<<  parties)  whether  there  was  fuch  a  ftate  of  hoftilities  be* 
«  tween  America  and  France  as  to  raife  a  title  of  falvage 
^  for  American  goods  retaken  from  the  Frendi.  But 
» this  point  has  not  been  purfued  in  argument ;  and  iii- 
^  deed  I  (hould  wonder  if  it  had,  after  the  determinations 
*^  of  this  court,  which  have  in  various  inftances,  decreed 
^  falvage  in  fimilar  cafes.  It  is  not  for  me  to  fay  whe- 
«  ther  America  is  at  war  with  France,  or  not ;  but  -Ae 
•«  condu£t  of  France  towards  America  has  been  fudi  de 
^faSfoy  as  to  induce  American  owners  to  acknowledge 
«« the  fervices.  by  which  they  have  recovered  their  (htps 
M  and  cargoes  out  of  the  hands  of  French  cruizers  by 
*  force  of  arms.'* 

In  the  cafe  of  Bas  fe*  Tiftge^^  the  queftkm  was  not  ar- 
gued, whether  falvage  could  be  claimed  upon  the  re-cap- 
ture of  a  neutral,  on  the  ground  of  benefit  rendered  ;  and 
therefore  the  opinion  of  the  court  in  that  cafe  does  not 
militate  with  our  claim. 

Augufft  ffth.  Mar/baa,  Chief  Jujlice^  deliveted  the 
opinion  of  the.  court. 

This  is  a  writ  of  error  to  a  decree  of  the  circuit  court 
for  the  di(hi£t  of  New-York,  by  which  the  decree  of 
the  diftrift  court  of  that  ftate,  reftoring  the  ftip  Amelia 
to  her  owner  on  the  payment  of  one-fcalf  for  falvage,  was 
reverfed,  and  a  decree  rendered,  dire^Hsg  tiie  leftorarion 
of  the  veflel  without  falvage.    . 
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Tie  hBts  agreed  bjr  die  parties,  and  the  pleadings  in     Tai^hot 
the  eaiife,  prefent  the  foUowing  cafe :  StcTcA 

The  (hip  Amelia  failed  from  Calcutta  in  Bengal,  in 
April,  I799f  h»ded  with  a  cargo  of  the  produ£t  and  ma- 
nufadory  of  that  country,  and  was  bound  to  Hamburgh. 
On  the  6th  September  (he  was  captured  hj  the  French 
national  corvette  La  Diligente,  commanded  oj  L«  J.  Du* 
boisi  who  took  out  the  captain,  part  of  the  crew,  and 
moft  of  the  papers  of  the  Amelia,  and  putting  a  prize 
matter  and  French  (ailors  on  board  her,  ordered  her  to 
St.  Domingo  to  be  judged  according  to  the  laws  of  war*. 

On  the  i;th  of  September  (he  was  re-captured  by  cap- 
tain Talbot,  commander  of  the  Conftitution,  who  ordered 
her  into  New- York  for  adjudication* 

At  the  time  of  the  re-capture,  the  Amelia  had  eight 
iroB  caaoon,  and  eight  wooden  guns,  with  which  (lie  left 
Calcutta.  From  the  (hips  papers,  and  other  teftimony, 
it  appealed  that  (he  was  the  property  of  Chapeau  Rouge, 
a  dtizen  and  merchant  of  Hamburgh ;  and  it  was  con- 
ceded by  the  council  below,  that  France  and  Hamburgh 
weie  act  in  a  ftate  of  hoftility  with  each  other,  and  that 
Hamburgh  was  to  be  confidered  as  neutral  between  the 
fnkat  belligerent  powers. 

The  Ai&n€t  court  of  New- York,  before  whom  the 
caufe  firft  came,  decreed  one-half  of  the  grofs  amount  of 
the  (hip  ^nd  cargo  as  falvage  to  the  re-captors.  The 
circuit  court  of  New-York  revcrfed  this  decree,  from 
wUch  ireverfal,  the  re-captors  appealed  to  this  court. 

The  Amelia  was  libelled  as  a  French  yeiTel,  and  the 
libellant  prays  that  (he  may  be  condemned  as  prize  ^  or, 
if  r^ored  to  any  perfon  entitled  to  her  as  the  former  own- 
er, that  fttch  reftoration  fiiould  be  made  on  paying  fal- 
vage. The  claim  and  anfwer  of  Hans  Frederick  Seeman, 
difdofes  the  neutral  character  of  the  veiTel,  and  claims 
her  on  behalf  of  the  owners. 

The  queftions  growing  out  of  thefe  fa£ls,  and  to  be  de- 
cided by  the  court,  are-*- 
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Talbot  Is  captain  Talbot,  the  plaintiff  in  (error,  entitled  to  any, 

""  and  if  to  any,  to  what  falvage  in  the  cafe  which  has  been 


l^ftatcd? 


Salvage  is  a  compenfation  for  actual  fendce  rendered 
to  the  property  charged  with  it. 

It  is  demandable  of  right  for  veffek  faved  from  pirates, 
or  from  the  enemy. 

In  order,  however,  to  fupport  the  demand,  two  circnm- 
ftances  muft  concur. 

I  ft.  The  taking  muft  be  lawful. 

ad.  There  muft  be  a  meritorious  fervice  rendered  to 
the  re-captured. 

I  ft.  The  taking  muft  be  lawful — ^for  no  claim  can  be 
maintained  in  a  court  of  juftice,  founded  on  an  zd  in  it- 
felf  tortious.  On  a  re-capture,  therefore,  made  by  a  neu- 
tral power,  no  claim  for  falvage  can  arife,  becaufe  the 
a£t  of  re-taking  is  a  hoftile  aA,  not  juftified  by  the  fitua- 
tion  of  the  nation  to  which  the  veflel  making  the  re-cap- 
ture belongs,  in  relation  to  that  from  the  pofleiBon  of 
which  fuch  re-captured  veffel  was  taken.  The  degree 
of  fervice  rendered  the  refcued  veiTel  is  precifely  the  fame 
as  if  it  had  been  rendered  by  a  belligerent ;  yet  the  rights 
accruing  to  the  re-captor  are  not  the  fame,  becaufe  no 
right  can  accrue  from  an  aft  in  itfelf  unlawJFul. 

In  order  then  to  decide  on  the  right  of  captain  Talbot  it 
becomes  neceflary  to  examine  the  relative  fituation  of  the 
United  States  and  France  at  the  date  olF  the  re-capture 

The  whole  powers  of  war  being,  by  the  conftitudon 
of  the  United  States,  veftcd  in  congrefs,  the  afts  of  that 
body  can  alone  be  reforted  to  as  our  guides  in  this  enqui- 
ry. It  is  not  denied,  nor  in  the  courfe  of  the  argument 
has  it  been  denied,  that  congrefs  may  authorize  general 
hoftilities,  in  which  caf(5  the  general  laws  of  war  apply 
to  our  (ituation  ;  or  partial  hoftilitieS,  in  which  cafe  the 
laws  of  war,  fo  far  as  they  aftually  apply  to  our  fituation, 
muft  be  noticed.    - 
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To  determine  the  real  fituation  of  America  in  regard     Talbot 
to  France,  the  afts  of  congrefs  are  to  be  infpeAed.  .   ^' 

The  firft  aft  on  this  fubjcft  paffed  on  the  28th  of  May, 
1798,  and  is  entitled  "  An  aft  more  efFeftually  to  proted 
the  commerce  and  coafts  of  the  United  States." 

This  zCt  authorizes  any  armed  veflel  of  the  United 
States  to  capture  any  armed  veflel  failing  under  the  autho- 
rity, or  pretence  of  authority,  of  the  republic  of  France, 
which  {hall  have  committed  depredations  on  veflelsbelong- 
ing  to  the  citizens  of  the  United  States,  or  which  (hall  be 
found  hovering  on  the  coafts  for  the  purpofe  of  commit- 
ting fuch  depredations.  It  alfo  authorizes  the  re-capture  of 
reBcls  belonging  to  the  citizens  of  the  United  States. 

On  the  25th  of  June,  1 798,  an  aft  was  paflcd  «« to  au- 
thorize the  defence  of  the  merchant  veflels  of  the  United 
States  againft  French  depredations.''       ^ 

This  aft  empowers  merchant  veflels,  owned  wholly 
by  citizens  of  the  United  States,  to  defend  themfelves 
againft  any  attack  which  may  be  made  on  them  by  the 
commander  or  crew  of  any  armed  veflel  failing  under 
French  colours,  or  afting,  or  pretending  to  aft,  by  or  un- 
der the  authority  of  the  French  republic ;  and  to  capture 
any  fuch  veflfel.  This  aft  alfo  authorizes  the  re-capture 
of  merchant  veflS^Is  belonging  to  the  citizens  of  the  United 
States.  By  the  2d  feftion,  fuch  armed  veflel  is  to  be 
brought  in  and  condemned  for  the  ufe  of  the  owners  and 
captors. 

By  the  fame  feftion,  re-captured  veflels  belonging  to 
the  citizens  of  the  United  States,  are  to  be  reftored,  they 
paying  for  falvage  not  lefs  than  one-eighth  nor  more  than 
one-half  of  the  true  value  of  fuch  veflel  and  cargo. 

On  the  28th  of  June,  an  aft  pafled  «  in  addition  to  the 
aft  more  efieftually  to  proteft  the  commerce  and  coafts 
of  the  United  States." 

This  authorizes  the  condemnation  of  veflels  brought  in 
under  the  iirft  aft,  with  their  cargoes,  excepting  only  from 
{iich  condemnation  the  goods  of  any  citizen  or  perfon  re- 
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Tai.bo'P      fident  within  the  United  States^  which  (hall  have  been  be« 
^         fore  taken  by  the  crew  of  fuch  captured  veflel. 

^  The  fecond  feflton  provides  that  whenever  any  veflel  or 

goods  the  property  of  any  citizen  of  the  United  States  or 
perfon  refident  therein^  ihall  be  re-captured,  the  fame  fliaU 
be  reftored,  he  paying  for  falvage  one-eighth  part  of  the 
value^  free  from  all  deductions* 

On  the  9th  of  July  another  law  was  ena£led»  **  further 
to  protect  the  commerce  of  the  United  States.'' 

This  a£l  authorizes  the  public  armed  veflels  of  the 
United  States  to  take  any  armed  French  veflel  found  on 
the  high  feas.  It  alfo  directs  fuch  armed  vefiel,  with  her 
apparelj  guns,  &c.  and  the  goods  and  efieAs  found  on 
board,  being  French  property,  to  be  condemned  as  for- 
feited. 

The  fame  power  of  capture  is  extended  to  private  arm* 
ed  veflels. 

The  6th  fedion  provides,  that  the  veflel  or  goods  dF 
any  citizen  of  the  United  States,  or  perfon  refiding  there- 
in, fliall  be  reftored,  on  paying  for  falvage  not  le(s  than 
one  eighth,  nor  more  than  one  half,  of  die  value  of  fuch 
re-capture,  without  any  deduction. 

The  7th  fedion  of  the  zSt  for  the  government  of  the 
navy,  pafied  the  ad  of  March,  1799,  enaCls,  ^  That 
for  the  ihips  or  goods  belonging  to  the  citizens  of  the 
United  States,  or  to  the  citizens  or  fubjeAs  of  any  nation 
in  amity  with  theUnited  States,  if  re-taken  within  twen- 
ty-four hours,  the  owners  are  to  allow  one  eighth  part  of 
the  whole  value  for  falvage,''  and  if  they  have  remained 
above  ninety-fix  hours  in  pofleflion  of  the  enemy,  one 
half  is  to  be  allowed. 

On  the  3d  of  March  x8oo,  congrefs  pafled  <«an  a£l 
providing  for  falvage  in  cafes  of  re-capture." 

This  law  regulates  the  falvage  to  be  paid  ^  when  any 
veflels  or  goods,  which  (hall  be  taken  as  prize  as  aforefatd, 
ihall  appear  to  have  before  belonged  to  any  perlbnor  per- 
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fans  pennsnentkr  refident  witfaki  the  territory  and  under     Tals^y 
tlie  prou&km  of  any  foreigB  prince^  government  or  ftate,     ^   *' 
in  amity  with  the  United  States,  and  to  have  been  taken  ^     ''^aw. 
by  an  enony  of  the  United  States,  or  by  authority,  or  ^ 

pretence  of  authority  from  any  prince,  government,  or 
ftate,  ^^inft  which  the  United  States  have  authorifed, 
or  fiiafl  authorife  defence  or  reprifals." 

Thefe  are  the  laws  of  the  United  States,  which  define 
their  fituation  in  regard  to  France,  and  which  regulate 
falvage  to  accrue  on  re-captures  made  in  confequence  of 
that  fituation. 

A  neutral  armed  veflel  winch  has  been  captured,  and 
which  is  commanded  and  manned  by  Frenchmen,  whe- 
ther found  cruizing  on  the  high  feas,  or  failing  direAly 
for  a  French  port,  does  not  come  within  the  defcription 
of  thofe  which  the  laws  authorife  an  American  fhip  of 
war  to  capture,  unlefs  flie  be  confidered  quoad  hoc  as 
a  French  veflel.      * 

Very  fittfc  doubt  can  be  entertained  but  that  a  veflH 
thus  ctfcumftanced,  encountering  an  American  unarmed 
raercfaatitman,  or  one  which  (hould  be  armed,  but  of  in-> 
ferior  force,  would  as  Aadily  capture  fuch  merchantman 
as  if  Ae  had  iaSled  ifflfmediately  from  the  ports  of  France. 
One  direct  and  declared  objeA  of  the  war  then,  which 
was  the  protedipn  of,  the  American  commerce,  would 
as  certainly  require  the  capture  of  fuch  a  vefTel  as  of 
others  more  determinately  fpecified.  But  the  rights  of  a 
neutral  veflel,  which  the  government  of  the  Unittti  States 
cannot  be  confidered  as  having  difregarded,  here  inter- 
vene }  and  the  veflel  certainly  is  not,  corredly  fpeaking/  ' 
a  Frnicli  vefieL 

If  the  Amelia  was  not,  on  the  15th  September  1799, 
a  French  veflel  within  the  defcription  of  the  aft  of  con- 
grefs,  could  her  capture  be  lawful  ? 

it  is,  {  believe,  a  univerfal  principle,  which  applies  to 
ihofe  engaged  in  a  parriai,  as  well  as  thofe  engaged  in 
a  general  war,  that  where  there  is  probable  caufe  to  be- 
fiore  the.  veflel  met  with  at  feai  is  in  t)ie  condition  of  on^.  * 


3a  SUPREME  COURT  U.  S, 

Talbot      liable  to  capture,  it  is  lawful  ta  take  her,  and  fubje^  her 
^'  to  the  examination  and  adjudication  of  the  court^. 

^  The  Amelia  was  an  armed  veffcl  commanded  and  man* 

'  ned  by  Frenchmen.     It  does  not  appear  that  there  was 

evidence  on  board  to  afcertain  her  character.     It  is  not 

then  to  be  queftioned,  but  that,  there  was  probable  caufe 

to  bring  her  in  for  adjudication. 

The  re-capture  then  was  lawful. 

But  it  has  been  infilled  that  this  re-capture  was  only 
lawful  in  confequence  olF  the  doubtful  charaAer  of  the 
Amelia,  and  that  no  right  of  falvage  can  accrue  from  an 
ad:  which  was  founded  in  miA^ke,  and  which  is  only  ju£- 
tified  by  the  difficulty  of  avoiding  error,  arifing  from  the 
doubtful  circumftances  of  tlie  cafe. 

The  opinion  of  the  court  is,  that  had  the  chara£ler 
of  the  Amelia  been  completely  afcertained  by  capt.  Tal« 
hot,  yet  as  (he  was  an  armed  vefTel  under  French  authority^ 
and  in  a  condition  to  annoy  the  American  commerce,  it 
was  his  duty  to  render  her  incapable  of .  mifchief. — ^To 
have  taken  out  the  arms  of  the  crew,  was  as  little  autho- 
rized by  the  conftru£tion  of  the  j£l  of  congrefs  contend- 
ed for  by  the  claimants,  as  to  have  t^ken  p^eilion  of  the 
veflel  herfeif. 

It  has,  I  believe,  been  pra£kifed  in  the  courfe  of  "the 
prefent  war,  and  if  not,  is  certainly  very  practicable,  to 
man  a  prize  and  cruife  with  her  for  a  confiderable  time 
without  fending  her  in  for  condemnation.  The  property 
of  fuch  veflel  would  not,  ftri£lly  fpeaking,  be  changed  fo 
as  to  become  a  French  veflel,  and  yet  it  would  probably 
have  been  a  great  departure  from  the  real  intent  of  con- 
grefs, to  have  permitted  fuch  veflel  to  cruife  unmolefted. 
An  armed  fhip  under  thefe  circumftances  mi|2[ht  have  at- 
tacked one  of  the  public  veflHs  of  the  United  States.  The 
z£ks  which  have  been  recited  exprefsly  authorife  the  cap- 
ture of  fuch  veflel  fo  commencing  hoftilities,  by  a  private 
armed  fhip,  but  not  by  one  belonging  to  the  public.  To 
fuppofe  that  a  capture  would  in  one  cafe  be  lawful,  and 
t  in  the  other  unlawful ;  or  to  fuppofe  that  even  in  the 

limited  ftate  of  botlilities  in  which  we  were  placed^  two 
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vefleb  armed  and  manned  by  the  enemy,  and  equally  Talbot 
Gruizing  on  American  commerce,  might  the  one  be  law- 
fully captured,  while  the  other,  diongh  an  a£iual  aflailant, 
coold  not,  or  if  captured,  that  the  a&  could  only  be  jufti-  * 
fied  from  the  probable  caufe  of  capture  f umiflicd  by.  ap- 
pearancea;  would  be  to  attribute  a  capricioufnefs  to  our 
legiilation  on  the  fubjeft  of  war»  which  can  only  be  proper 
when  ineritable. 

There  muft  then  be  incidents  growing  out  of  thofe  a  Jla 
of  hoftility  fpecifically  authorifed,  whidi  a  fair  conftruc* 
tion  of  die  a^  will  authorize  likewife. 

'  This  waa  obvioufly  the  fenfe  of  congreis. 

If  by  the  bws  of  congrefs  on  tins  fubjeA,thatbody  fhall 

Spear  to  have  legiflated  upon  a  perfefl  con^iAion  that 
e  flate  of  war  in  which  this  country  was  placed,  was 
foch  as  to  authorize  re-captures  generally  froin  the  enemy  ; 
if  one  part  of  the  iyftem  ihall  be  manifeftly  founded  on 
this  conftru£tion  of  the  other  part,  it  would  have  confi« 
derable  weight  in  rendering  certain  what  might  before 
have  been  doubtfuL 

Upon  a  critical  imreftigation  of  the  a£ls  of  congrefs  it 
will  appear,  that  the  right  of  re-capture  is  exprefsly 
given  ia  no  fingle  ii^ftance,  but  that  of  a  veflel  or  goods 
belonging  to  a  citizen  of  the  United  States* 

It  will  alfo  appear  that  the  quantum  of  falvage  is  regu- 
lated, as  if  the  right  to  it  exifted  previous  to  tke  regula* 
tion* 

Although  no  right  of  re-capture  is  given  in  terms  for 
the  veflels  and  goods  belonging  to  perfons  refiding  within 
the- United  States  not  being  citizens,  yet  an  a6i,  pafled 
fo  early  as  the  28th  of  June  1798,  declares,  that  veflels 
and  goods  of  this  defcription,  when  re.captured,  (hall  be 
reftored  on  paying  falvage ;  thereby  plainly  indicating  that 
fuch  re-capture  w^  fufficic;ntly  warranted  by  law  to  be  th^ 
foundation  of  a  claim  for  fiUvage. 

If  the  re-capture  of  veflels  of  one  defcription,  not  ex« 
prefely  authorized  by  the  very  terms  of  the  a£t  ^f  congrefs^ 

£ 
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TjitBoY  be  jet  a  rightftil  aA^  recognized  by  congrefs  as  tbe  fcm^^ 
dattoti  for  a  claim  to  falvage,  which  claim  congreCi  pro-- 
ceeds  to  regulate,  then  it  would  feem  thai:  othere^cap^ 
tttre8  from  the  fame  enemy  are  equaiiy  rightful  i  md 
where  the  claim  they  afibrd  for  falvage  has  not  ben  re- 
gulated by  congiefs,  fuch  claim  miSt  be  determined  byi 
At  principles  of  general  law* 

In  this  fituation  remained  the  re-captured  Tefreis  of  an]^ 
Other  power  alfe  at  war  with  France,  until  the  a&  of  the 
id  of  March,  1799,  which  regulates  the  falvage  demand^ 
able  from  them.  Netdier  by  that  aA,  nor  by  any  prerious 
z(\f  was  a  power  given  in  terms,  to  re«capture  fuch  vefiels* 
But  their  re-capture  was  an  incident  which  unavoidably 

frew  out  of  the  ftate  of  the  war.  On  the  capture  of  a 
rench  vefiel,  having  with  her  as  a  priae,  the  veflel  of 
fuch  a  power,  the  prize  was  inevitably  re-captured.  On 
die  idea  that  the  re-capture  was  lawful  and  that  it  was  a 
foundation  on  which  the  rig^t  to  £dvage  could  ftaad,  the 
kgiflature  in  March  17999  declare  what  the  amount  of 
that  fehrage  flmiM  he. 

The  expreiCon  of  this  a£l  is  by  no  means  eiplicit.  If 
it  extends  to  neutrals  then  it  governs  in  this  cafe  \  if  other- 
wife,  the  law  refpedUng  them  continued  ftill  longer  on  the 
fame  ground  with  the  law  refpeding  a  belUgerenty  prior 
to  the  paflage  of  the  ad  of  the  ad  of  March,  1 799.  Thu» 
it  continued  until  the  3-d  of  March  1 800,  when  the  legil^ 
lature  regulated  the  falvage  to  be  paid  by  neutrals,  re-cap- 
tured from  a  power  agamft  which  the  United  States  have 
authorized  defence  or  repriials. 

This  aft  having  paffed  fubfequent  to  the  re-capture  of 
the  Amelia,  can  certainly  not  affed  that  cafe  as  to  the 
quantity  of  (alvage,  or  give  a  right  to  £dvage  which  did 
not  ezift  before.  But  it  manUefts,  in  like  marnier  widi 
the  laws  already  commented  on,  the  fyftem  whidi  oon«- 
grefs  confideved  itfelf  as  having  eftabliflied.  This  «a  wat 
pa:fled  at  a  time  when  no  additional  hoftility  ^igainft  Franoe 
eould  have  been  contemplated,  it  was  only  defigned  to 
keep  up  the  defenfive  fyftem  which  had  before  beea 
formed,  and  which  it  was  deemed  neceflary  to  continue,  till 
the  negotiation  then  pending  ihould  have  a  patific  termi* 
naiioQ.    Accordingly  ther^  is  no  ezpreffion  in  the  a^  ex* 
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toriinf  the  power  of  i«K:aptwe,  or  giving  kin  the  cafe  of    Talvot 
flentiak.    This  power  is  fuppofed  to  exift  as  an  incident  '''' 

{flowing  out  of  the  ftate  of  war,  and  the  right  to  (alvage  ^  Sibmaw^ 
|»odiiced  by  that  power  is  reg«Jatod  in  the  aA.  *^ 

In  cafe  of  a  r^^^pture  feibfeqsetit  to  die  aft*  no  doubt 
could  be  entertained^  but  that  falvage;  acoordbg  to  it^ 
terms^  would  be  demJbdahIc*  Tct  there  is  not  a  fjllabie 
in  it  which  would  warrant  an  idea  that  the  right  of  ce* 
capture  was  extended  b^  it^  or  did  not  exift  hefore. 

,  It  mufk  then  have  exifted  from  the  paflage  of  the  laws, 
^Rfluch  oonuneaced  a  general  refiftance  to  the  aggreflions 
we  had  b  long  experienced  and  lubmitted  to» 

It  is  not  unworthy  of  notice  that  the  firft  regulation 
ef  the  right  of  falvage  in  the  cafe  of  a  re-^apture,  not  ex* 
prelsly  enumerated  among  the  fpeci&ed  ads  of  hoftilitjr 
warranted  by  the  law,  is  to  be  found  inane  of  thofe  a£ls 
which  conftitute  a  part  of  the  very  fyftem  of  defence  de- 
^erasuied  <m  by  congrefe,  and  is  the  firft  which  fubjefks  to 
condcjBBation  the  princes  made  bj  our  public  uup%  of 
wan 

It  has  not  efeaped  the  confideration  of  die  court  that 
akgifladve  a£l,  founded  on  a  miftaken  opinion  of  what 
was  law,  does  not  change  the  aAual  ftate  of  the  law  a# 
topre-exifting  cafes. 

This  principle  is  not  ihaken  by  the  opinbn  now  giTcn. 
The  court  goes  no  further  thsui  to  ufe  Ac  provifione 
in  one  of  feveral  zGLs  forming  a  general  fyftem,  as  explan- 
atory of  other  parts  of  the  fame  fyftem  ;  and  diis  appears 
to  be  in  obedience  to  the  beft  eftabliflied  rules  of  expofir 
tiooy  and  to  be  neceflary  to  a  found  conftru^lion  of  the 
Jaw. 

An  dsjeAion  was  made  to  the  daim  of  falvage  by  one 
of  the  counfel  for  the  defendant  in  error,  unconnected 
with  the  a£ls  of  congrefs,  and  which  it  is  proper  here  to 
notice. 

He  ftates  that  to  give  title  to  falvage  the  means  ufed 
muft  not  only  have  produced  the  benefit,  but  muft  have 


^     ^     J 
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Talbot     been  ufcd  with  that  folc  view.    For  this  he  cites  Beawes 

'^'         lex  mercatoria  158. 
Seem  AN. 

The  principle  is  applied  by  Beawes  to  the  fingle  cafe 
of  a  veflcl  faved  at  fca  by  throwing  overboard  a  part  of 
her  cargo.  In  that  cafe  the  principle  is  Unqueftionably 
corre£l,  and  in  the  cafe  of  a  re-capture  it  is  as  unqueftion- 
ably incorreft.  The  rc-captor  is  feldom  actuated  by  the 
fole  view  of  faving  the  veffel,  and  in  no  cafe  of  the  fort 
has  die  enquiry  ever  been  made. 

It  is  then  the  opinion  of  the  court  on  a  confiderarion 
of  the  ads  of  congrefs,  and  of  the  circumftances  of  tht 
cafe,  that  the  re^capture  of  the  Amelia  was  lawful,  and 
that,  if  the  claim  to  falvage  be  in  other  refpeds  well 
founded,  there  is  nothing  to  defeat  it  in  the  chara£ler  o^ 
the  original  taking. 

It  becomes  then  neceflary  to  enquire — 

2d.  Whether  there  has  been  fuch  a  meritorious  ferrice 
rendered  to  the  re-captured  as  entitles  the  re-captor  to 
falvage. 

The  Amelia  was  a  neutral  fliip,  captured  by  a  French 
cruizer,  and  re-captured  while  on  her  way  to  a  French 
port,  to  be  adjudged  according  to  the  laws  of  War.' 

It  is  ftatcd  to  be  the  fettled  doftrine  of  the  law  of  na- 
tions, that  a  neutral  ve€e]  captured  by  a  belligerent  is  to 
be  difcharged  without  paying  falvage :  and  for  this  feveral 
authorities  have  been  quoted,  and  many  more  might  cer- 
tainly be  cited.  That  fuch  has  been  a  general  rule  is  not 
to  be  queftioned.  As  little  is -it  to  be  queftioned  that 
this  rule  is  founded  exclufively  on  the  fuppofcd  fafety  of 
the  neutral.  It  is  exprefslv  ftated  in  the  cafe  of  the  W^ar 
Onjkany  cited  from  Robinlon's  reports,  to  be  founded  on 
this  plain  principle,  «  that  the  liberation  of  a  clear  neu- 
tral from  the  hand  of  the  enemy,  is  no  eflentiai  fervicc 
rendered  to  him,  in  as  much  as  that  the  fame  enemy  would 
be  compelled  by  the  tribunals  of  his  own  country  after 
he  had  carried  the  neutral  into  port,  to  releafe  him  with 
cofts  and  damages  for  the  injurious  feizure  and  deten- 
tion/'   It  is  not  unfrequent  to  confider  and  fpeak  of  a 
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ttffobr  pra£lice  under  a  rule,  aft  itfelf  forming  a  rule.  A  Talbot 
rt^ar  courfe  of  decifions  on  the  text  of  the  law,  confti- 
tutes  a  rule  of  conftrudion  by  which  that  text  is  to  be  ap« 
plied  to  all  fimilar  cafes :  But  alter  the  text,  and  the  rule  ' 
no  longer  goTems.  So  in  the  cafe  of  falvage.  The  ge- 
neral principle  is,  that  falrage  is  only  payable  where  a 
meritorious  fenrice  has  been  rendered.  In  the  application 
of  this  principle,  it  has  been  decided  that  neutrals  carried 
in  by  a  belligerent  for  examination,  being  in  no  danger, 
receive  no  benefit  from  recapture ;  and  ought  not  there- 
fore to  pay  falvage.  ' 

The  principle  is  that  without  benefit,  falvage  is  not 
payable :  and  it  is  merely  a  confequence  from  this  prin^ 
tjpfe,  which  exempts  re-captured  neutrals  from  its  pay« 
ment.  But  let  a  nation  change  its  laws  and  its  pra^ice 
on  this  fubjeA ;  let  its  legiflation  be  fuch  as  to  fubjeA  to 
condemnation  all  neutrals  captured  by  its  cruizers,  and 
who  will  fay  that  no  benefit  is  conferred  by  a  re-capture? 
In  fuch  a  courfe  of  things  the  ftate  of  the  neutral  is  com- 
pletely changed.  So  far  from  being  fafe,  he  is  in  as 
much  danger  of  condemnation  as  if  captured  by  his  own 
declared  enemy.  A  feries  of  decifions  thetk,  and  of  rules 
founded  on  his  fuppofed  fafety,  no  longer  apply.  Only 
thofe  rules  are  applicable,  which  regulate  a  fituation  of 
aftual  danger.  This  is  not,  as  it  has  been  termed,  a 
change  of  principle,  but  a  prefervation  of  principle  by  a 
pradical  application  of  it  according  to  the  original  fub- 
ftaatial  good  fenfe  of  the  rule. 

It  becomes  then  neceflary  to  enquire  whether  the  laws 
of  France  were  fuch  as  to  nave  rendered  the  condemna- 
tion of  the  Amelia  fo  extremely  probable,  as  to  create  a 
cafe  of  fuoh  real  danger,  that  her  re-capture  by  captain 
Talbot  muft  be  con^ered  as  a  meritorious  fervice  enti- 
tfinghim  to  falvage. 

To  prove  this  the  counfel  for  the  plaintiff  in  error  has 
oBered  feveral  decrees  of  the  French  government,  and 
efpedally  one  of  the  1 8th  of  January,  1798. 

Obje£Uons  have  been  made  to  the  reading  of  thefe  de- 
crees as  being  the  laws  of  a  foreign  nation,  and  there- 
fore fads,  which  like  other  fa£ts,  ought  to  have  been 
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Ti^tBoT     proved,  and  to  hare  formed  a  part  of  the  cafe  ftaial  jGor 

V.  the  confideration  of  the  court. 

SatifAK. 

^  y  *  ^  /That  the  laws  of  a  foreign  nation,  defigned  only  for 
the  direAion  of  its  own  afiairs,  are  not  to  be  notic(»l  bf 
the  courts  of  other  countries,  unlefs  proved  as  fa^lsy  and 
that  this  court,  with  refpe£l  to  fads,  is  limited  to  the 
(tatement  made  in  the  court  below,  cannot  be  qUeftionec^ 
The  real  and  only  queftion  is  whether  the  public  laws  of 
a  foreign  nation,  on  a  fubjefl  of  common  concern  to  aU 
nations,  promulgated  by  the  goveruing  powers  of  9, 
country,  can  be  noticed  as  law  by  a  court  of  admiralty 
of  that  country,  or  muft  be  ftill  further  proved  as  a  fad. 

The  negative  of  this  propofition  has  not  been  main^ 
tained  in  any  of  the  auAorities  which  have  been  a<t- 
duced.  On  the  contrary,  feveral  have  been  quoted^  (auid 
fuch  feems  to  have  been  the  general  praAice)  in  which 
the  marine  ordinances  of  a  foreign  nation  are  read  as  law 
widiout  being  proved  as  fsL&s.  It  has  been  faid  that  this 
is  done  by  content :  that  it  is  a  matter  of  general  conve- 
nience not  to  put  parties  to  the  trouble  and  expenlib  of 
proving  permanent  and  well  known  law^  which  it  is  in 
their  power  to  proves  and  this  opinion  is. countenanced 
by  the  cafe  cited  from  Douglas.  If  it  be  correal,  yet 
this  decree  having  been  promulgated  in  the  United  States 
as  the  law  of  France,  by  the  joint  a£t  of  that  depart- 
ment which  is  entrufted  with  foreign  interoourfe,  and  of 
that  which  is  invefted  with  die  powers  of  war,  feems  to 
aflume  a  chara£ler  of  notoriety  which  renders  it  admilB- 
bie  in  our  courts. 

It  is  therefore  the  opinion  of  the  court  that  the  decree 
ihould  be  read  as  an  authenticated  copy  of  apuUic  law 
4>f  France  interefting  to  all  nations. 

The  decree  ordains  that  «  the  charafiEier  of  veflels,  re** 
^  lative  to  their  quality  of  neuter  or  eaemy,  AaU  be  de- 
<<  termined  by  their  cargo-;  in  coafequence,  every  yellel 
<^  found  at  fea,  loaded  in  whole  or  in  part  with  merchan- 
<^  dize  the  produftion  of  England  or  her  pofleffions,  (hall 
^  be  declared  good  prize,  n^ioever  the  owner  of  thefe 
^  goods  or  merchandize  may  be.*' 
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Tin  deem  fulijeAs  to  coodemiiatioii  in  the  courts  of    Tai»ot 
France  a  neutral  Tcflel  laden>  in  whole- or  in  part,  with         'v* 
irticks  the  growth  of  Englsuul  or  any  of  its  pofleflions.     S>>mav. 
A  neutral  thus  circumftanced  cannot  be  confidered  as  in  ^"     y     '  * 
a  date  of  fafety.     His  re-captor  cannot  be  faid  to  have 
fendeied  him  no  iervice.     It  cannot  rcafbnably  be  con- 
tended that  he  would  have  been  difcharged  in  the  ports 
of  the  beU^eientt  with  coiUand  damages. 

Let  us  then  enquire  whether  this  was  the  fituation  of 
the  AmeUm.  The  firft  h£i  ftates  her  to  have  failed  from 
Calcutta  in  Bengal,  in  April,  1 799,  laden  with  a  cargo  of 
the  produ£l  and  manufa£l:ory  of  that  country.  Here  it 
is  contended  that  the  whole  of  Bengal  may  poffibly  not 
be  in  pofleffion  of  the  EngHfli,  and  therefore  it  does  not 
appear  that  the  cargo  was  within  the  defcription  of  the 
decree.  But  to  this  it  has  been  anfwered,  that  in  enquir- 
ing whether  the  Amelia  was  in  danger  or  not  this  court 
muftputitfelf  in  the  place  of  a  French  court  of  admiral- 
ty, and  determine  as  fuch  court  would  have  determined. 
Doing  this,  diere  feems  to  be  no  reafon  to  doubt  that  the 
cargo,  without  enquiring  into  the  precife  fituation  of  the 
Britiih  power  in  every  part  of  Bengal,  being  prima  facie 
of  the  product  and  manufadure  of  a  pofTeflion  of  En- 
gbsd,  would  have  been  fo  confid^ed,  unlefs  the  con- 
trary could  have  been  plainly  (hewn. 

Hk  next  h€t  relied  on  by  the  defendant  in  error  is, 
that  the  Amelia  was  fent  to  be  adjudged  according  to  the 
laws  of  war,  and  from  thence  it  is  inferred  that  (he  could 
not  have  been  judged  according  to  the  decree  of  the  i  8th 
of  January. 

It  is  to  be  remembered  diat  thefe  are  the  orders  of  the 
raptor,  and  without  a  queftion,  in  the  language  of  a 
French  cruizer,  a  law  of  his  own  country  fumiihing  a 
rule  of  condu£l  in  time  of  war,  will  be  fpoken  of  as  one 
of  the  laws  of  war. 

But  the  third  and  fourth  fafls  in  the  ftatement  admit 
&e  Amelia,  with  her  cargo,  to  have  belonged  to  a  citi- 
zen of  Hamburgh,  which  city  was  not  in  a  ftate  of  ho- 
ftility  with  the  republic  of  France,  but  was  to  be  confi- 
<cged  as  neutnd  between  the  then  belligerent  powers. 
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Talbot  It  has  been  contended  that  thefe  fa&s  not  only  do  not 
'V,         fliow  the  re-captured  Yeflel  to  have  been  one  on  whicji 

Sbbmam.  the  decree  could  operate,  but  pofitirely  fhow  that  the  cle- 
y        '  cree  could  not  have  afie£ted  her. 

The  whole  ftatement  taken  together  amounts  to  no- 
thing more  than  that  Hamburgh  was  a  neutral  ciiy  $  and 
it  is  precifely  againft  neutrals  that  the  decree  is  in  terms 
dire^ed.  To  prove,  therefore,  that  the  Amelia  was  a 
neutral  veflel,  is  to  prove  her  within  the  very  words  of  the 
decree,  and  confequently  to  eftabliih  the  reality  of  her 
danger. 

Among  the  very  elaborate  arguments  which  have  been 
ufed  in  this  cafe,  there  are  fome  which  the  court  deem  it 
proper  more  particularly  to  notice. 

It  has  been  contended  that  this  decree  might  have  been 
merely  in  terrorem ;  that  it  might  never  luive  been  exe^ 
cuted }  and  that  being  in  oppofition  to  the  law  of  nationsi 
the  court  ought  to  prefume  it  never  would  have  been  ex- 
ecuted. 

But  the  court  cannot  prefume  the  laws  of  any  country 
to  have  been  ena£led  in  terrorem,  nor  that  they  will  be 
difregarded  by  its  judicial  authority.  Their  obligation  on 
their  own  courts  muft  be  confidered  as  complete ;  and 
without  reforting  either  to  public  notoriety,  or  the  deda- 
rations  of  our  own  laws  on  the  fubjed:,  the  decifions  of 
the  French  courts  muft  be  admitted  to  have  conformed  to 
the  rules  prefcribed  by  their  government. 

It  has  been  contended  that  France  is  an  independent 
nation,  entitled  to  the  benefits  of  the  law  of  nations ; 
and  further,  that  if  fhe  has  violated  them,  we  ought  not  to 
violate  them  alfo,  but  ought  to  remonftrate  againft  fuch 
mifcondu£l» 

Thefe  politions  have  never  been  controverted;  but 
they  lead  to  a  very  different  refult  from  that  which  they 
have  been  relied  on  as  producing. 

The  refpeft  due  to  France  is  totally  unconnected  with 
ihe  danger  in  vhich  her  laws  had  jplaced  the  Amelia ;  nor 
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»  France  in  sny  snanner  to  be  affeded  by  the  decree  thi$    Talbot 
court  may  pronounce.    Her  intereft  in  the  veflel  was  'v. 

tmniiiated  by  the  -Te-capture,  vMch  wa«  authorized  by    SitMAw. 
die  Rate  of  hoftility  then  fobfifting  between  the  two  na-  '"      t        '^ 
tbns.     Prom  that  time  it  hsis  been  a  queilion  only  be- 
tween the  Amelia  and  the  re-captor,  with  which  France 
has  nociiing  to  do. 

It  is  true  that  a  violation  of  the  law  of  nations  by  one 
power  does  not  -juftify  its  violation  by  another ;  but  that 
remonftrance  is  the  proper  cpurfe  to  be  puiCued,  and  thia 
is  the  courfe  wliich  has  been  purfued*  America  did  re- 
inoiffteffe,  mok  eameftly  remonftrate  to  I^rance  againft 
^e  injuries conunilted  on  her;  but  remonftrance  having 
failed,  'die  appealed  to  a  higher  tribunal ,  and  authorized 
timittd  holtiMties.  Hiis  wa8M)t  violating  the  law  of  na^ 
oons,  bot  conforming  toUt.  4n  the  courfe  of  thefe  limit- 
ed lioftilities  die  Amelia  lias  been  re-captured,  and  the  en- 
xpiirj  now  is,  not  whether  the  condu^  of  France  would 
juftifjr  a  departure  from  the  law  of  nations,  but  what  is 
the  real  law  in  tbe  cafe.  This  depends  on  the  danger  from 
wlncb  (he  has  been  faved. 

Much  lias  been  faid  about  the  general  conduct  of  France 
and  England  on  the  feas,  and  it  has  been  urged  diat  the 
courfe  of  the  latter  has  been  ftill  more  injurbus  than  that 
cif  Ac  former.  That  is  a  confideration  not  to  be  taken 
up  in  this  caufe.  Animadverfions  on  either,  in  the  pre- 
Icnt  cafe,  would  be  confidered  as  extremely  unbecoming 
the  judges  of  diis  court,  who  have  only  to  enquire  what 
was  the  real  danger  in  which  the  laws  of  one  of  the 
countries  placed  the  Amelia,  and  from  which  (he  has  been 
freed  by  her  re-capture. 

It  has  been  contended  that  an  illegal  commifTion  to  take, 
given  by  France,  cannot  authorize  our  veflTds  to  re-take; 
that  we  have  no  right  by  legiflation  to  grant  falvage  out  of 
Ae  property  of  a  citizen  of  Hamburgh,  who  might  have 
ebje^d  to  the  condition  of  the  fervice. 

But  it  is  not  die  authority  given  by  the  French  govern- 
ment to  capture  neuti^ls,  which  is  legalizing  the  re-cap- 
ture made  by  capt.  Talbot,  it  is  the  ftate  of  hoftility  be- 
tween the  two  nations  which  is  confidercd  as  having  au-  • 
thorized  that  aft.  The  re-capture  having  been  made  law- 
fully, then  the  right  to  falvage,  on  general  principles,  de- 
F 
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Talbot     pends  on  the  fervicc  rendered.    We  cannot  prefiune  dib 

a;.  fervicc  to  have  been  unaccepuble  to  the  Hamburgher,  be- 

Seiman.     caufe  it  has  bettered  his  condition ;  but  a  te^capture  muft 

V  '      '  always  be  made  without  confulting  the  re-captured.  The 

.  ad  is  one  of  the  incidents  of  war,  and  is  in  itfelf  only 

offenfiye  as  againft  the  enemy.     The  fubfequent  fate  of 

the  re-captured  depends  on  the  fervice  he  has  received, 

and  on  other  circumftances. 

To  give  a  right  to  falvage,  it  is  faid  there  muft  be  a 
contract  either  exprefs  or  implied. 

Had  Hamburgh  been  in  a  ftate  of  declared  war  with 
France,  the  re-captured  veflels  of  that  city  would  be  ad« 

/  mitted  to  be  liable  to  pay  falvage.  If  a  contraA  be  ne- 
icefiary,  from,  what  circumftances  would  the  law,  in  that 

'  jlate  of  things  imply  it  ?  Cles^rly  from  the  benefit  le- 
ceived,  and  the  rifk  incurred.  If  in  the  a£tual  ftate  of 
things  there  was  alfo  benefit  and  riik,  then  the  fame  cir- 
cumftances Qoncur,  and  they  warrant  the  fame  refult. 

It  is  alfo  urged  that  to  maintain  this  right,  the  danger 
ought  not  to  be  merely  fpeculative,  but  muft  be  imminent 
and  the  lofs  certain.  ^ 

That  a  mere  fpeculative  danger  will  not  be  fufiicieptto 
entitle  a  perfon  to  falvage  is  unqueftionably  true.  But 
that  the  danger  muft  be  fuch,  that  efcape  from  it  by  other 
means  was  inevitable,  can  not  be  admitted. 

In  all  the  cafes  ftated  by  the  counfel  for  the  defendant 
in  error,  fafety  by  other  means  was  poflible,  though  not 
probable.  The  flames  of  a  iliip  on  fire  might  be  cxtin- 
guifhed  by  the  crew,  or  by  a  fudden  tempeft.  A  (hip 
on  the  rocks  might  poflibly  be  got  off  by  the  aid  of  wind 
and  tides  without  aififtance  from  others.  A  veflel  cap- 
tured by  an  enemy  might  be  feparated  from  her  captor, 
and  if  iailors  had  been  placed  on  board  the  prize,  a  thou- 
fand  accidents  might  poflibly  deftroy  them ;  or  they  might 
even  be  blown  by  a  ftorm  into  a  port  of  die  country  to 
*      which  the  prize  veflel  originally  belonged. 

It  cannot  therefore  be  neceflary  that  the  lofs  (liould  be 
inevitably  certain,  but  it  is  neceflary  that  the  danger  (hould 
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hcreail  and  imminent.     It  is  believed  to  have  been  fo  in  Talbot^ 
this  cafe.     The  captured  veSel  was  of  fuch  defcription  "^^ 

Aat  the  law  by  which  ihe  was  to  be  tried,   condemned  Seem  an.- 
her  as  good  prize  to  the  captor.    Her  danger  then  was         V     ^' 
real  and  imminent.     The  fervice  rendered  her  was  an . 
cfiential  fervice,  and  the  court  is  therefore  of  opini 
that  the  re-captor  is  entitled  to  falvage. 


I 


The  next  obje£t  of  enquiry,  is,  what  falvage  ought 
be  allowed  ?  The  captors  claim  one  half  the  grofs  value 
of  the  flnp  and  cargo.  To  fupport  this  claim  they  rely 
on  the  a&  <<  for  the  government  of  the  navy  of  the  United 
States,"  pafled  the  zd  of  March,  1 799.  This  z£i  regu- 
lates the  f^ilvage  payable  on  the  (hips  and  goods  belonging 
to  the  citizens  of  die  United  States,  or  to  the  citizens 
or  fubjefls  of  any  nation  in  amity  with  the  United  Statesv 
le-taken  from  the  enemy. 

It  has  been  contended  that  the  cafe  before  the  court 
is  in  the  very  words  of  the  ad.  That  the  owner  of  the 
Amelia  is  a  citizen  of  a  ftate  in  amity  with  the  United 
States,  re-taken  from  the  enemy.  That  the  defcription 
would  have  been  more  limited,  bad  the  intention  of  the 
aA  been  to  reftrain  its  application  to  a  re*captured  veflel 
belonging  to  a  nation  engaged  with  the  United  States 
againft  the  fame  enemy. 

The  words  of  the  ziX  would  certainly  admit  of  this 
conftrudion. 

Againft  it,  it  has  been  urged,  and  w^  think  with  great 
force,  that  the  laws  of  the  United  States  ought  not,  if 
it  be  avoidable,  fo  to  be  conftrued  as  to  infra^^  the  com- 
mon principles  and  ufages  of  nations,  or  the  general 
doctrines  of  national  law.  If  the  conftru£lion  contend- 
ed for  be  given  to  the  aA,  it  fubjeds  to  the  fame  rate  of 
falvage  a  re-captured  neutral,  and  a  re-captured  bellige- 
rent vefieL  Yet,  according  to  the  law  of  nations,  a 
neutral  is  generally  to  be  reftored  without  falvage.  ' 

This  argument  in  the  opinion  of  the  court,  derives 
great  additional  weight  from  the  confideration  -that  the 
2L&  in  queftion  is  not  temporary,  but  permanent.  It  is 
not  merely  fitted  to  the  then  esiiting  ftate  of  things,  and 
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calculated  to  expire  with  them,  but  is  a  legwta&m  apfilf- 
iftg  to  ptcfent  and  fotave  timet. 

Whenever  the  danger  refulting  to  captuiod  nctttrals 
from  the  laws  of  France  (hould  ceafe,  dben,  accoffdiag 

Sthe  principles  laid  down  in  this  decree,  the  liability  of 
captured  neutrals  to  the  payment  of  £dvage,  would; 
in  conformity  with  the  gc;neral  law  and  ufage  of  nations, 
ceafe  alfo.  This  event  might  have  happen^,  anil  proba- 
bly  did  happen,  before  hoftUities  between  the  Unitedi 
States  and  France  were  terminated  by  treaty*  Yet,  i£ 
this  law  applies  to  the  cafe,  falvage  from  a  r&<captiired 
neutral  would  ftill  be  demandable. 

% 

This  zGt  then,  if  the  words  admit  it,  fince  it  provides 

a  permanent  rule  for  the  payment  of  falvage,  ought  t» 

be  conftrued  to  apply  only  to  cafes  in  whidi  £ilvage  is 

permanently  payable. 

On  infpefting  the  claufe  in  queftion,  the  court  is  ftr«ck 
with  the  defcription  of  thofe  from  whom  the  veflel  is  to 
be  re-taken  in  order  to  come  within  the  provifions  of  Ac 
ad.  The  expreffion  u(ed  is /^  ^/i^m^.  A  veffibl  re-taken 
from  the  enemy.  The  enemy  of  Mrhom  ?  The  court 
thinks  it  not  unreafonaUe  to  anfwer,  of  both  parties. 
By  this  conftru£tion  the  zGt  of  congrcis  wiD  never  vio- 
late thofe  principles  which  we  believe,  and  which  it  is 
our  duty  to  believe,  the  legiibture  of  the  Unrtcd  States 
will  always  hold  facred. 

If  this  zCt  does  not  comprehend  the  cafe,  then  the 
court  is  to  decide,  on  a  juft  eibimate  of  the  danger  from 
which  the  re-captured  was  iaved,  and  of  the  rifk  attend- 
ing the  re-taking  of  the  veflel,  what  is  a  teafonahle  £sd- 
vage.  Confidering  the  circumftances,  and  confidcrii^ 
alfo  what  rule  has  been  adopted  in  other  courts  of  admi- 
ralty,  one-fixth  appears  to  be  a  reafonable  allowance. 

It  is  therefore  the  opinion  of  the  court,  that  me  decree 
of  the  circuit  court,  held  for  the  diftrifl  of  New- York, 
was  corrcd  in  rcvcrfing  the  decree  of  the  diftrid  court, 
but  not  ccrre<H:  in  decreeing  the  reftoration  of  the  Amelia 
without  paying  falvage.  This  court,  therefore,  is  of  opi- 
nion, that  the  decree  fo  far  as  the  reftoration  of  die 
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A»eK»  iHAoot  fidvage  is  ordered^  ought  to  be  rcvcrfcd,     Talbo7 
and  that  the  Amelia  and  hei  catgo  ought  to  be  reftored         «• 
to  the  claimant,  on  paying  for  falvage  one-fixth  part  of     Sibm ait. 
the  nctt  value,  after  dedu&ing  therefrom  the  charges  ^       M 
whicb  have  beoi  kicuffred. 


G£(»GE  WILSON  t;.  RICHARD  MASON, 

JX£rJSEE  OF  GEORGE  MASON.  — 

'  Wilson 

AND  q/, 

RlCaiARD  MASON,  dbvisei  of  georcb  mason,  •  ^  Masqn.^ 

^*  WaAc  uid  un. 

GEORGE  WILSON,  appropriated 

lands  in  Kea« 

T'  .  tttcky,  in  the 

HESE  wtt€  writs  of  error  to  the  diftriA  court  of  year  1780, 
die  United  States,  for  the  diftriA  of  Kentucky,  upon  ^^he 
iaofs  caveats  for  the  fame  trad  of  land.  priLted^yfoJT 

▼cyaloncywitli- 

The  caveat  of  Wilfon  v*  Mafon  originated  in  the  fu-  out  a  previont 
pieme  court  for  the  diftria  of  Kentucky  in  1785,  while  ]^l^J^ 
Ksatocky  was  a  part  of  the  commonwealth  of  Virginia,  tcic. 
and  the  record  ftates,  ^  that  heretofore,  viz.  at  a  fupreme  A  writ  of  error 
«  court  for  thediftria  of  Kentucky,  held  at  Danville  in  the  »P^  ■  «^«. 
«  Cud  diftria,  in  the  month  of  March,  1 785,  came  George  i^SToit*  of 
*^  Wilfon  and  caufed  a  certain  caveat  to  be  entered  againft  Kentucky  dif- 
"  George  Mafon,  which  is  in  the  following  words,  viz.  »"*.  to  the 
«  Let  no  grant  iffue  to  George  Mafon,  of  Fairfax  coun-  ^^^^^ 
"  ty,  for  8,300  acres  of  land,  in  JcfFcrfon  county,  fur-  sta,g,. 
^' veyed  on  the  fouth  fide  of  Panther  creek,  adjoining  Notice  of  anil- 
«  another  furvcy  of  the  faid  Mafon's,  of  8,400  acres,  '^^8:*LjJ^'  7^ 
«  on  the  upper  fide  j  becaufe  the  faid  George  Mafonhas  ^       ^  *'  ^* 
*^  furveyed  the  fame  contrary  to  his  location^  for  which  a  furTey  in 
**  caufe,  and  akb  on  account  of  the  vagueneb  of  the  Kentucky  not 
"entryv  George  WUfon  claims  the  fame,  or  fo  much  ^°^^^^^^^ 
^  thereof,  as  interferes  with  his  eatry,  made  on  treafury  ^^  ^nd  coniU- 
^^  warrailts  for  40,926  acres>  fpecially  made  on  the  9th  tutct  no  title 
«dayof  April,  1784.     Entered  25 th  March,  1785."     J^^^^'f"^"'^ 

remains  vacant, 

M  Whereupon,  at  Oaober  term,  1785,  a  fummons  and  liable  to  he 
"iffued,  commanding  the  IheriflF  of  Fairfax  county  to  «ppropriatcd  by 
*«  fummon  George  Mafon  to  appear  at  the  next  March  hoidEl'g^a°land- 
**  term,  to  fccw  caufe  why  the  8,300  acres  (houUl  not  be  warrant. 
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WiLsoH     «  granted  to  George  Wilfon,  or  fo  much  as  interferes 
^ff>  «  with  his  entry  for  40,926  acres,  made  on  the  9th  of 

Mason.     "April,   1784." 

Afterwards,  and  after  Kentucky  became  a  feparmte 
ftate^  at  a  court  held  for  the  diftritl  of  Bairdftown,  in 
September,  1797,  "  to  which  court  this  fuit  had  been 
<<  removed,  and  the  faid  George  Mafon  having  departed 
"  this  life,  the  faid  fuit  was  orded  to  be  revived  in  the 
<<  name  of  Richard  Mafon,  the  devifee  of  George  Mafon 
*<  deceafed,  who  was  devifee  of  George  Mafon  deceafed." 
Richard  Mafon  then  removed  the  caufe  from  the  ftate 
court  to  the  diftri£t  court  of  the  United  States,  for  the 
diftridl  of  Kentucky,  and  it  was  agreed  by  the  parties, 
<<  that  the  judgment  in  this  caveat  (Wilfon  v.  Mafon)  if 
<<  for  the  plaintiff,  ihould  be  entered  up  as  a  judgment 
*^  for  the  defendant  in  the  caveat  Mafon  v.  Wilfon :  and 
<<  if  for  the  defendant,  as  a  judgment  for  the  plaintiff 
**  in  the  faid  caveat  Mafon  v.  Wilfon,  which  fuits  are 
"  crofs  caveats  between  the  parties  for  the  fame  land." 
^<  And  thereupon  came  a  jury,  &c.  who,  being  eleAed, 
-  <<  tried  and  fworn  we/i  and  truly  to  enquire  intofuchfa&s  as 
**  may  be  material  in  this  caufty  and  not  agreed  to  by  tbepar^ 
«<  tiesy*  found  the  fpecial verdifl  herein  after  ftated. 

The  crofs  caveat  of  Richard  Mafon  v.  Wilfon  was 
filed  on  the  13th  of  March,  1799,  and  feems  to  be  in 
the  nature  of  a  plea  or  anfwer  to  the  claim  of  Wilfon. 
It  is  in  the  following  form,  viz.  <<  Let  no  grant  iffue  to 
^*  George  Wilfon,  or  his  aflignees,  on  the  faid  Wilfon*s 
«  furvcy  of  30,000  acres  of  land  lying  in  Jefferfon  coun- 
«  ty  (now  Nclfon  county)  on  the  fouth  fide  of  Panther 
<*  creek,  a  branch  of  Green  river,  made  by  virtue  of  an 
"entry  dated  April  the  9th,  1784,  for  40,916  acres, 
"  upon  the  five  following  land-office  treafury  warrants, 
«No.  17,639,  19,143,  19,614,  19,616,  and  I2,79S* 
"  Richard  Mafon,  infant  heir  and  devifee  of  George 
<^  Mafon,  junior,  who  was  heir  and  devifee  of  George 
'*  Mafon,  efquire,  late  of  Fairfax  county,  Virgina,  a  ci- 
"  tizcn  of  the  commonwealth  of  Virginia,  by  Cuthbert 
"  Banks,  his  next  friend,  enters  a  caveat  againft  the  fame 
«  for  the  following  caufes : 

"  Becaufc  the  faid  furvey  includes  a  traft  of  8,300 
"  acres  which  liad  been  before  located  and  entered  by  the 
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<*  bid  George  Mafon  in  the  year  1780,  and  which  trad  Wilsoh 
« had  been  adually  furvcyed  for  him,  the  faid  George  •«'• 
"Mafon,  and  the  certificate  of»furvey  thereof,  dated  Maiow. 
"OAober  2d,  1783,  returned  to  the  county  funreyor's  *  y  ' 
«  office  long  before  the  faid  George  Wilfon  made  his  faid 
»  entry ;  and  becaufe  the  faid  entry,  made  by  the  faid 
<<  George  Wilfon,  on  whjch  his  faid  furrey  is  founded, 
"  was  illegal  and  fraudulent,  the  faid  George  Wilfon 
**  haTing  knowingly  and  wilfully  located  his  faid  entry 
"  upon  lands  which  had  been  actually  before  appropriated 
"  and  furveyed  for  others,  as  appears  by  the  words  of  the 
<<  faid  Wilfon's  own  entry,  •which  begins  at  the  uppev 
*«  and  nortb-eaft  corner  of  the  faid  George  Mafon's 
•<  8,400  acre  furvey,  on  the  bank  of  Panther  creek,  up- 
<^  on  which  furvey  of  8,400  acres,  the  adjacent  furvey 
«  made  for  George  Mafon  of  8,300  acres,  made  about  the 
<^  fame  time,  binds,  and  runs  thenee  fouth  10^  eaft  (be- 
^  ing  tfie  courie  to  a  fingle  degree  of  the  dividing  line 
*<  between  the  faid  Mafon  *s  two  trzSts  of  8,400  and 
^  8,300  acres)  palling  the  faid  Mafon's  fouth-eaft  comer 
<<  2,600  poles  north,  80°  eaft  (which  is  the  courie  to  a 
<<  fingie  degree  of  the  back  line  of  George  Mafon's  faid 
«  furvey  of  his  traft  of  8,300  acres)  3,200  poles,  and  off 
"  at  right  angles,  northwardly  to  the  bank  of  Panther 
<<  creek ;  and  down  the  fame,  according  to  the  meanders 
«< thereof,  to  the  beginning;  whereby  it  includes  the 
"  whole  of  Richard  Mafon's  (aid  tra£t  of  8,300  acres,  as 
^  devifee  as  aforefaid  of  George  Mafon,  as  well  as  fomc 
"  other  lands  which  have  been  previoufly  located  and  fur- 
**  vcyed  for  other  people ;  'which  above  mentioned  courfes 
"  could  not  have  been  inferted  in  Wilfon's  entry,  in  the 
^  manner  they  are,  without  his  having  been  acquainted 
<^  with  the  faid  furveys  made  by  George  Mafdti  before 
**  mentioned  1  the  plats  and  certificates  of  which,  were, 
*<  at  the  time  of  Wilfon's  faid  entry,  in  the  county  fur- 
»  veyor's  office ;  and  from  which  it  is  evident  Wilfon 
**  gained  the  information  by  which  he  made  bis  fpecial 
"  entry."  The  original  caveat  of  George  Mafon  v.  Wil- 
fon was  entered  May  6th,  1785. 

Mafon's  entries,  in  the  book  of  entries,  were  as  fol- 
low, viz. 

"  1780,  April  29th,  George  Mafon  enters  8,400  acre* 
'^  of  land,  to  begin  on  Panther  creek,  on  the  ea/l  fide 
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W1L8OH     "  thereof,  oppofitc  to  a  beedi  on  the  weft  fide;  aboift 
v.         t$  four  miles  ahve  the  mouth  of  the  wf^  forhy  and  ta 
Mabon.     «run  up  and  down  th6  faid  creek,  and  eaftwjurdly  for 
^  "  quantity.** 

«  1 780^  April  ^9th,  George  Mafon  enters  8,300  acres, 
^  to  hegin  at  the  upper  corner  of  Ikis  8,400  acre  entry^ 
<<  and  to  run  up  the  creek,  on  the-eaft  fide,  and  back  for 

«  quantity." 

<<  17801  OftoV^rftTl^i)  GeooTte  Malbn  defires  to  make 
^  his  entry  of  8,400  acres  more  fpecial  on  Panther  creek, 
^<  viz.  to  begin  four  miles  above  the  forks  of  Panther 
•*  creek,  vhere  it  mouths  into  Green  river,  on  Ae  caft 
^  fide,  running  up  and  back  for  quantity.'^ 

The  tra6b  of  8,400  acres  tiras  furveyed  on  a7di  Sep^ 
lember,  17 S3,  beginning  four  miles  above  die  mouth  of 
panther  creek,  where  it  empties  into  Green  river,  and 
not  four  miles  above  tJhe  mouth  of  the  weft  fork  of  Pan- 
tfier  creek,  as  mentioned  in  his  firft  entry.  The  moudi 
of  Panther  creek  being  more  than  twelve  miks  below  the 
mouth  of  the  weft  fork. 

The  trafk  of  8,300  acres  was  furveyed  on  t^  xd  of 
OAober,  1783,  adjoining  to  the  furvey  of  8,400  aoves, 
helonv  tbr  mouth  of  the  weft  fork,  and  not  above,  ad  it 
would  have  been  if  furveyed  according  to  the  entry  of  the 
^pth  April,  1780. 

George  Wilfon's  entry  is  as  follows,  viz. 

«  17I4,  April  pth,  George  Wiifon  enter*  40,^26 
*<  acres  upon  five  treafury  warrants.  No.  17,639, 19,143, 
-«<  19,614,  19,616,  12,795,  onthefouth  fide  of  Panther 
«  creek,  a  branch  of  Grcert  river,  beginning  at  the  upper 
*«  and  north-eaft  corner  of  George  Maibn's  8,400  acre 
■«  furvey  on  the  bank  of  Panther  creek,  which  furvey  be- 
<^  gins,  perhaps,  about  three  miles  from  the  mouth  of 
«  the  iaid  creek  and  320  poles  upon  a  direft  line  above 
-«<  the  mouth  of  the  firft  fork  of  the  faid  creek  from  the 
«  mouth,  thence  running  fouth  lo**  eaft,  paffing  the  6ud 
^*  Mafon's  foutb-eaft  comer  2,600  poles  \  thence  north 
•«  8o*  eaft  3,aoo  poles  •,  (hence  off  at  right  angles,  north- 


«  wudlf,  fiD  the  bank  erf  Patidirr  cieek,  and  down  the     Wiu9om 
«  fame,  with  the  feveral  oieaaders  d^ereof^  tp  the  place         'v* 
«  rf  beghuiiQ^'*  Masow. 

Upon  four  of  diofe  warrants,  30^900  acrst  were  fiia* 
i^ed  for  Wilfoa  on  the  ad  June,  t7S4,  afid  located  ib 
IS  to  ooaiprebeBd  the  whole  of  Matfon'g  furrey  of  8,3.o» 
acres. 

The  following  faAt  were  agreed  to  bf  the  coueIcI  foa 
kadi  parties,  viz. 

M  I.  We  ad«k  that  Panther  creek  has  beea  kaowa 
<*  aad  €sdkd  bf  that  name.  Panther  ereek,  geaeraUy^ 
**  fioce  the  heginning  of  the  year  1 780,  and  U  tru^  re* 
^'  prefented  on  the  plat  returned  in  this  caufe,  and  aifo 
« the  fork^  thereof. 

<<  z.  Thai  at  the  diftanee  of  twelve  and  one  quarter 
*f  miles  and  thtrty-fix  poles,  on  a  direft  line  from  its 
**  mouth*  the  faid  creek  divides  itfelf  into  two  forks,  viz. 
M  die  forkmarkedi  on  the  plat  returned  in  this  caufe,  asthe 
<<  weft  fork  of  faid  creek  i  and  the  other,  the  fork  marked 
«  on  the  plat,  Panther  creek  ^  and  that  from  the  fize  and 
**  natural  defcriptions  of  thefe  forks,  they  would  be  re- 
<<  Biarkcd  and  called  fuch  by  ftrangevs  "whoibould  eiq>lore 
*<  the  waters  of  that  creek. 

<^  3.  That  the  £iid  forks  were  generally  known,  and 
« talkd  the  forks  of  Panther  creek,  from  the  beginnbg 
"of  the  year  1780;  and  that  they  were  notorious  as 
^  fachy  to  all  who  had  acquaintance  with  the  waters  in 

that  part  el  this  country. 


tf 


^  4.  That  in  the  winter  before  the  faid  entries  were 
"  made  for  faid  defendant,  the  faid  agent,  Hancock  Lee, 
^  went  down  on  Panther  creek,  and  explored  the  country 
*f  dioreabouts  ^  and  encamped  thereabouts  four  or  five 
*  weeks  for  that,  pnrpofe  i  and  there  were  feveral  othexe 
<*  b  company  widi  him,  who  all  went  on  the  bulinefii  of 
"  viewing  the  land  in  that  quacter. 

*^  $•  That  James  Hord  was  the  furveyor  who  furveyed 
^  the  £ud  entries  in  September  andOOober,  178}. 
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Wilson  "  6.  That  Hubbard  Taylor  was  the  fpccxal  attorney  of 
«  the  defendant  Mafon,  for  the  purpofe  of  making  his 
<«  furveya  on  Panther  creek,  among  which  was  the  one 
«  now  in  controverfy,  and  previous  to  making  faid  furveys, 
•<  the  faid  Taylor  made  out  a  plat  of  Panther  creek,  up  to 
"  the  forks  thereof,  by  aftual  furvey,  for  the  purpofe  of 
«  fatWfying  himfclf  how  the  furvey  of  the  faid  defendant 
«  ought  tjo  be  made  ;  which  plat  he  delivered  to  the  faid 
<«  Hord,  when  he  went  to  make  the  furveys  of  the  faid 
M  lands,  forhU  inftniftion)  and  by  the  faid  plat  the  faid 
«  Hord  was  inftruded  to  make  the  furveys  of  the  faid 
««  defendant  as  they  are  now  furveyed.  The  entries,  al- 
«  luded  to  in  the  4th  fad,  are  thofe  found  by  the  jury 
«  to  have  been  made  for -the  defendant,  by  Hancock  Lee, 
«  at  the  fame  time  with  that  of  the  land  in  controverfy/' 

The  verdift  of  the  jury  was  as  follows,  vfz. 

<«  We  of  the  jury  do  find  the  fafts  following  for  the 
«  plaintiff,  excluding  thofe  agreed  to  by  the  attomies^ 

«  ,1.  That  the  faid  Hancock  Lee,  at  the  time  hfe  made 
«  the  faid  entry  for  the  faid  Mafon,  did  alfo  make  the 
*'  feveral  other  entries  for  him. 

*<  2.  That  the  plats  and  certificates  of  furvey  lay  three 
«  weeks  in  the  office  before  they  were  recorded. 

w  3.  That  at  the  time  of  making  out  and  recording  the 
«  plats  of  faid  furveys,  William  Mafon  was  agent  to  the 
«  faid  George  Mafon,  and  came  to  this  country  for  the 
«  ezprefs  purpofe  of  attending  to  his  land  bufinefs ;  and 
*«  had  power  and  in(lru£tions  to  rc-furvey  any  of  the  faid 
<«  Mafon's  entries,  which  he  (hould  find  to  have  been  er- 
w  roneoufly  furveyed,  or  interfering  with  better  claims* 

«<  4.  That  it  was  a  general  praftice  in  the  offices  of 
"  furveyors,  when  a  furvey  was  found  to  have  been  made 
«  erroneoufly,  to  make  the  fame  over  again  at  the  requeft 
«  of  the  parties  concevaed  5  and  the  laid  praflice  pre- 
<<  vailed  sdfo  in  cafes  of  furveys  recorded. 

**  5.  That  when  William  Mafon  came  to  the  furveyor'g 
<<  office  to  uke  out  the  plats  in  this  cafe,  and  alfo  thofe  in 
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« the  other  cafes  in  which  George  Mafon  was  concerned,     .Wilsow 

^  the  furveyor  toid  him  that  the  entries  of  the  faid  George, 

<*  the  defeiidanti  had  been  furveyed  wrongs  and  took  a 

<<  pen  and  paper  and  explained  to  him  the  calls  of  the  en-  ^ 

**^  tries,  and  by  comparing  them  with  the  furveys,  (hewed 

(<  him  that  they  were  erroneous ;  and  ofiered  to  fend  a 

<<  deputy  with  him,  without  further  or  additional  ez- 

**  pence,  to  make  the  furveys  aright,  with  which  propofal 

<<  the  faid  William  feemed  pleafed,  and  proceeded  no  fur- 

<<  ther  in  the  bufinefs  at  that  time  ;  but  went  away  and 

<<  after  fome  days  came  back  to  the  faid  office,  and  told 

«  the  furveyor,  that  the  entries  of  faid  Mafon  were  fo 

«  made,  that  they  would  clafli  with  each  other,  if  furvey- 

<<  ed  otherwife  tnan  they  then  were  ;  and  he  did  not  fee 

^  that  the  furveys  could  be  amended :  whereupon,  he 

«  took  out  the  plats  and  certificates  of  furvey  to  return 

«  them  to  the  regifter's  office,  and  a£tually  did  fo ;  which 

^  tranfaftion  happened  at  the  office  of  the  furveyor,  about 

«the  lath  of  September,  1784. 

**  6.  That  the  lands,  generally,  over  all  the  ftate  of 
<<  Kentucky,  except  the  land  referved  by  law  for  entries, 
<<  ait  involved  in  difputes,  by  different  entries  and  fur- 
<'  veys  having  been  made  for  the  fame  tra£ls. 

«  7.  That  it  was  ufual  for  the  furveyors  to  furvey  en- 
*^  tries  agreeable  to  the  direAions  of  the  proprietors  or 
<<  their  agents,  when  fuch  dirediions  were  given. 

<<  8.  That  a  law,  paiTed  by  the  aflembly  of  Kentucky 
^  in  1792,  prohibited  any  further  entry  of  land  with  the 
^  furveyors,  and  that  ever  fince  that  time  no  land  could 
<<  be  appropriated  by  virtue  of  land  warrants. 

*'  9.  That  the  pra£lice  of  entering  for  land  was  a  ge- 
•*  ncral  ftrife  for  the  beft  legal  entry.       . 

**  10.  That  George  Mafon's  entry  of  8,400  acres,  made 
•*  the  17th  day  of  0£tober,  1780,  is  furveyed  on  Panther 
<*  creek,  and  a  large  branch  thereof;  and  not  on  either 
^  of  the  main  forks  of  faid  creek,  as  appears  by  the  plat ; 
'^and  that  the  furvey  of  8,300  acres,  being. the  land  in 
"  controverfy,  adjoining  the  laft  mentioned  furvey,  above, 
*^  on  fsud  creek,  and  defcribed  in  the  plat  in  this  caufe  by 
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WiLfo*     «<  the  kttiert  md  %ttres  A.  E.  F.  8,  k  claiflMd;  by  Ae 
t/.  M  defimdant  Maibn,  as  a  fanrey  made  by  the  Cud  Mafi>% 

<<  on  an  entry  of  hU,  dated  the  29th  day  of  April,  1780^ 
^  <<  for  8>3O0  acies  of  land  ^  is  on  faid  credc  and  z  branok 
^  thereof^  and  not  oa  either  of  the  main  forks^  as  ap« 
^  pears  by  the  jiailL 

«•  II.  That  At  place  defignated,  in  die conrc£led  fdat, 
iM  by  the  letter  A,  on  the  fouth  fide  of  Panther  credc«  is 
^  the  place  called  for,  by  the  plaintiff,  as  the  bcginnmg 
<<  comer  of  his  entry  of  40,926  acres,  and  defcribed 
^  agreeable  to  the  plat. 

«<  12.  That  it  was  a  pra&ice,  in  the  office  of  WiBimm 
<'  May,  furveyor  of  Jefierfon,  with  whom  the  defendant 
^  MLafon's  entries  were  made,  and  by  whofe  deputy  fur* 
^  veyor,  James  Hord,  the  defendant's  fanreys  were  made, 
«<  to  alter  iorveys  difcorerod  to  be  erroneons  or  wrong, 
«  after  they  were  recorded,  and  funrey  them  aright,  with* 
«<  out  further  or  additional  expence  to  the  owners  of  fuch 
«<  entries,  and  to  proceed  on  the  plats  of  the  amended 
««  funreys,  as  the  proper  plats  of  the  legal  funrey* 

«  13.  That  the  faid  Hard,  when  on  his  way  to  make 
<<  faid  furveys,  called  on  faid  furveyor  of  Jefferfon,  for 
^  copies  of  the  defendant's  entries,  and  on  feeing  them 
-M  was  ftmck  widi  the  variance  between  the  calls  of  the 
**  entries  and  his  inftruAions,  in  point  of  location,  and 
«<  on  that  account  did  not  return  the  plats  of  the  fitid  fur- 
«<  veyi,  undl  he  had  feen  Hubbard  Taylor,  and  (hewed 
4<  them  to  him,  and  repreiented  his  opinion  of  fmch  vari- 
«  ance ;  but  on  their  being  ihewn  to  the  faid  Taylor,  he 
«  direAed  (aid  furveys  to  be  returned  as  they  weoe  then 
<*  made. 

«  14.  That  the  faid  Hord  was  fully  inforraod  of  the 
<<  forks  of  Panther  creek,  when  he  was  making  faid  de- 
«<  fondant's  furveys,  and  (aw  the  fame,  and  about  the 
«<  fame  time  at  which  he  made  the  defendant's  faid  fur* 
^  veys,  and  before  he  returned  from  doing  the  fame." 

(Signed)  «  Darnel  Jf^f^er^  frfmrnn."* 

«<  We  of  the  jury  do  find  the  following  fads  for  the 
«« defendant  Mafon. 
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^  u  Thatibe  eatry  made  in  Ae  ftame  of  Georfc  Wil«     Wi Ltotr 
^fin,  April  ylfe^  17841  of  409926  acvea,  on  the  fouth         '^* 
«<  fide  of  Ptaadiar  creek,  claiming  under  which,  the  faid  ^  Masok.  ^ 
«  Wilfon  entered  this  careat,  although  made  in  his  name,  ^       V 
•^  was  made  for  die  benefit  of  Cfariftopher  Greemip,  and 
**  John  Uandley,  as  wcU  as  for  his  benefit,  and  diat  the  (aid 
■<  Gxeenvp  and  Handiey  were,  at  the  time  of  making  the 
^  entry,  and  long  fince,  partners  with  him  in  the  fame. 

«*  1.  That  John  Handiey,  then  a  deputy  furvcyor  of 
^<  the  county,  made  the  faid  entry  of  40,926  acres,  for 
«  himfelf  and  the  other  partners ;  and  before  he  made 
^  the  £une,  had  obtained  information  of  die  furveyt 
**  made  for  George  Maibn,  on  his  entries  of  8,300,  and 
^  89400  acres,  00  the  fomh  fide  of  Panther  creek,  from 
^  tke  furveysdien  in  the  office  of  the  furvcyor* 

^  3.  That  the  faid  George  WiUbn,  Chriftopher  Green- 
^  up,  and  John  Handiey,  had  before^  and  at  the  time  the 
^  £ttd  entry  of  40,926  acres,  was  made,  notice  of  the 
^  place  wbeit,  and  the  manner  in  which,  the  furveys 
**  had  been  made  for  George  Mafon,  on  his  entries  of 
^*  8,300  acroS)  and  8,400  acres,  on  the  fouth  fide  of  Pan« 
<<iher  creek. 

^  4.  That  John  Handiey,  before  the  faid  entry  of  40, 
^  926  acres  was  made,  had  notice  that  the  land,  now  in 
<<  difpute  in  this  caveat,  had  been  included  in  Mafon's  ^ 

^  lonrey,  on  his  entry  of  8,300  acres. 

«  5.  That  the  furveys,  made  for  the  faid  Mafon,  on 

^  his  entries  of  8,400,  and  8,300  acres,  on  the  fouth  fide 

« of  Panther  creek,  were  returned  to  the  ofiice  of  the 

^  forreyorof  the  county,  in  the  courfe  of  the  fall,  1783. 

(Signed)  •*  Daniel  Weiftger^  foreman  J* 

The  judgment  of  the  diftri£l  court  of  the  United  States, 
for  the  ditoiA  of  Kentucky,  at  June  term  1800,  in  the 
caveat  of  Wilfon  v.  Mafon^  was,  <<  That  the  defendant 
^  hath  the  better  right  to  the  land  in  controverfy ;  It  is 
^  therefore  ordered  that  the  caveat  be  difmiifed,  and  that 
**  the  defendant  recover  againft  the  plaintiff  his  cofts  in 
« this  behalf  expended.'' 
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Wilson  In  the  caveat  of  Mafm  v.  WUfin^  the  judgment  was^ 
«  That  the  plaintiff  recover  againft  the  defendant  fo  much 
<f  of  the  land  in  controverfy  as  is  included  within  the  fur- 
'  <*  vey  of  8,300  acres,  made  by  George  Mafon,  on  his  en- 
'*  try  of  8,300  acres,  entered  March  (Qu.  April)  the  29th 
<<  1780,  and  defignated  in  the  corrected  plat  returned  in 
«  the  faid  other  caveat,  by  the  letters  D.  E.  F.  8,  and 
«  alfo  his  cofts  by  him  about  his  fuit  in  this  behalf  cx- 
«  pended.** 

After  thefe  judgments  were  entered,  Wilfon,  by  his 
counfel,  moved  the  court  for  a  citation  on  a  writ  of  er- 
ror to  the  fupreme  court  of  the  United  States,  to  which 
Mafon,  by  his  counfel,  obje&ed,  alledging  that  by  the 
a£ts  of  aflembly  of  Virginia,  under  which  the  plainriff 
Wilfon  claims,  it  is  provided  that  no  appeal  or  writ  of 
error  (hall  be  allowed  on  a  judgment  entered  on  a  caveat, 
and  that,  therefore,  in  this  cafe  the  plaintiff  was  pre- 
cluded from  claiming  the  benefit  of  a  writ  of  error.  But 
the  court  over-ruled  this  obje£tion  and  granted  the  cita- 
tion, to  which  opinion  the  defendant  excepted.* 

*  The  foUowisg  it  the  opmion  of  jadge  Innec,  who  tried  the  caaie  in 
the  diftrid  court ;  and  which  is  alluded  to  in  the  fubfequcot  amiments  of 
counfel.  After  ftating  the  fa6U  of  the  cafe  he  proceeds.  "  "nie  ooTcltj 
**  of  this  cafe,  the  number  of  fads  fubmitted  and  found  by  the  jutt*,  as 
^  well  as  the  ingenious  manner  in  which  it  was  argued  by  the  counfel 
**  of  both  plaintiff  and  defendant,  have  attraded  my  particular  attention, 
**  and  induced  me  to  weigh  the  fubied  deliberately;  the  refult  of  my  do- 
**  liberations  will  appear  from  the  allowing  opinion : 

**  The  firft  queftion  which  prefents  itfelf  in  this  caufe  is,  whether  Ma« 
^  fon  has  furvcyed  8,300  acres  of  land  contrary  to  his  entry  made  the 
«  29th  of  April,  1780. 

**  The  alteration  of  Mafon  on  the  27  th  day  of  Odober,  17  80,  to  the 
"  entry  of  8,400  acres,  dated  the  %^xh.  day  of  April  preceding,  is  confi- 
'*  dered  as  a  withdrawing  of,  and  a  total  abandonment  of  the  firft  entry. 
'*^  The  firft  entry  calling  to  lie  about  four  miles  above  the  month  of  the 
**  weft  fork,  they^foWn>ur  miles  from  the  mouth  of  the  main  creek. 

"  The  furvey,  therefore,  of  the  8,500  acres  is  nude  contrary  to  the 
^  entry,  as  it  adjoins  the  trad  of  8^400,  which  is  made  in  conformity  to 
**  the  new  entry. 

^*  This  deciiion,  that  the  ]and  in  queftion  is  funreyed  contrary  to  en- 
**  try,  brings  me  to  the  principal  queftion  in  this  caufe ;  will  Mafon*s 
**  furvey  for  8,300  acres  of  land,  made  contrary  to  his  entry,  fecure  the 
**  land  to  him  againft  the  claim  of  Wilfon,  founded  on  a  fpecial  entry. 
**  fubfcquent  to  ue  recording  of  Mafoii's  funrey,  Wilfon  haringt  before 
'^  he  made  his  entry,  uotiet  of  the  place  where,  and  manner  in  which, 
•*  Mafon  had  furveyed,  and  of  the  furvey  being  recorded  ? 

^  The  parties  to  this  fuit  are  both  confidered  as  purchafers  of  the 
^  commonwealth;  Cbaiutry  rewfw  9fth€  Aiw/,  /.  95,  969  S-  3*  ^^  ^"r* 
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This  caufe  was  argued  at  laft  term  by  Paveifs  and  C.     Wilsom 
Lee  for  the  plaintlflF  in  error*  and  Jones  and  Mafon  for         '>'• 
fcr  defendant.  *  ^   Masoii. 

"  rtjcT  of  tlie  cMUity,  ••  her  mioifterial  ^f^t  i  who  is  tuthori^ed  to 
**  receive  wairanu  for  Uad,  make  entries,  funrey  the  fame,  receive  the 
**  forveys  wfaeu  made,  record  the  plat  and  certficate  within  three  months 

*  after  it  is  returned  to  his  office,  provided,  upon  examination,  he  find* 

*  it  trmty  made  and  legally  proportioned  as  to  length  and  breadth. 
**  I  win  here  take  notice  of  two  arguments,  urged  by  the  plaintiff's 

"  coonfel,  viz  that  the  word  "  truly"  ufcd  in  the  law,  when  fpeaking 
"  of  the  duties  of  the  furveyor,  referred  to  a  power  over  the  entry;  that 
^  it  was  his  duty  to  fee  that  the  entry  and  furvey  agreed. 

**  This  would  be  a  dangerous  conftnidion  of  the  law,  as  it  would  au« 
**  thorize  the  furvcyor  to  determine  the  rights  of  claimants,  and  to  judge 
*^  in  his  own  caufe  where  a  furvey  ihould  be  made  that  interfered  with  a 
**  claim  of  his.  I  conceive  him  minillcrial,  except  in  two  cafes ;  he  is  to 
**  examine  the  plat  that  it  is  tmly  made ;  i.  e.  to  fee  that  the  courfes  of  the 
"  forvey  are  tmiy  laid  down,  arid  that  it  contains  its  complement  of  acres. 
"  ft  is  to  this  part  of  his  duty  that  the  word  truly  refers.  Again,  he  is 
**  to  examine  the  legal  proportion  of  the  plat.    In  thcfe  two  ci^es  he  ads 

*  jndiciouily ;  and  it  is  right  he  ihould  be  vefted  with  fuch  a  power  \  be- 

*  oanie,  as  he  ads  generally  by  deputy,  it  enables  him  to  corred  the  work 
**  of  his  deputy,  aind  alfo  to  prevent  improper  combinations  between  the 
**  employer  and  deputy. 

**  The  fccond  argument  alluded  to  is  this;  that  neither  the  entry-book, 
"  or  book  for  entering  furveys,  are  record-books;  and  that  legiflative  in- 
^  tcrfcrence  was  necdBTary  to  conftitue  them  fuch,  cb  rev.  96,  a  10.  They 
"  are  books  dlreded  to  be  procured  by  law.  I'he  furveyor  is  a  fworn 
**  officer,  commiffioned  agreeably  to  law.  Copies  of  entries  and  copies 
**  of  forvcys,  attcfted  by  him,  are  good  evidence  in  a  court  of  juftice.  I 
"  therefore  confidcr  every  entry,  and  every  furvey,  entered  in  thcfe  books 
"  asbctn^  of  record,  and  equally  valid  with  tho(e  which  are  ufually  ftiled 
"records. 

**  Mafon,  a  pnrchafer  of  the  commonwealth,  having  furveyed  contrary 

*  to  Us  entry,  returns  the  furvey  to  the  furvcyor*s  office,  where  it  is  ex- 
"  Uttined  and  recorded  before  the  claim  of  any  other  perfon  appears  to 
"  the  land.  Can  the  commonwealth  defl^oy  Mafon*s  furvey  and  rcfufe 
"  her  grant  to  the  knd  ? 

**  The  law  has  pointed  out  no  mode  by  which  the  commonwealth  can 
"  fet  afide  Mafon*s  furvey  for  her  own  benefit ;  neither  was  fuch  a  provi- 
"  fion  neceffary;  becaufe  he  had  paid  the  purchafe-nioney,  for  fo  many 
"  acres  of  unappropriated  land.  It  was  vacant ;  cjad  fo  foon  as  his  fur* 
"  ^  was  recorded,  his  vfarraitt  was  carried  into/ull  etiecutim,  and  the 
"  entry  of  8,300  acres  became  vacant,  and  reverted  to  the  commonwealth^ 

*  diere  being  no  vrarrant  in  the  furvcyor's  office  to  cover  it,  the  warrant. 
**  being  retomed  to  the  owner  with  the  plat  and  certificate  of  furvey.   Or. 

*  being  recorded  is  the  fame  thing  in  effed,  as  it  can  never  be  again  aded 
"  upon*  iehg  exMited  Sy  oBual  fur<oty.     Ch.  rev.  $.  3.  p   95,  96.     Any 

*  prac^cc  to  the  contrary  I  deem  illegal  and  contrary  to  law. 
**  From  this  Aavtement  of  fads  I  determine  Mafon^s  right  to  be  good 

*  agabft  the  a .  imonwealth. 
**  As  the  commonwealth  can  take  no  advantage  of  Mafon's  furveying 

*  contrary  to  entry,  ffiall  Wilfon,  by  his  fubfequcnt  fpecial  entry,  when 
"  he  had  f  uU.  and  perfed  knowledge  of  the  p bee  where  Mafon's  furvey 
f*  ms  made,  and  of  its  being  recorded. 

"There 
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WiLtoK         Davei/i  fir  plmMtiff  im  trror* 
^. 

M  Asaic.  As  the  counfcl  for  the  defendant  in  error  have  objected 
to  our  right  of  appeal  in  this  caufe,  I  fliall  at  firft  confine 
myfelf  Co  tbot  point  \  becamfe,  if  the  court  (koiiU  agree 

*  There  are  only  two  ways  of  deftroying;  a  man's  right  to  a  trad  of 
^  land  By  caveat  after  furvey  and  before  the  titk  it  complete ;  or,  by  a 
**  bi\t  in  chancery  after  the  grant  has  ilTued. 

"  In  the  preiient  cafe  Wilfon  hat  chofen  to  enter  a  caveat  to  pfevent  the 

*  emanation  of  a  grant  to  Mafon ;  alledging  that  Mafon  has  furveyed 
"*  contrary  to  entry,  and  that  it  is  Tague,  b>r  which  reafons  he  claims  the 
"  land  by  Tirtue  of  a  fpecial  entry. 

**  There  are  four  caufes  (Utcd  in  the  land-law  which  authorize  the  en- 
**  tering  of  a  caveat.  I.  Failing  to  regifter  the  plat  and  certificate  of 
"  furvey  within  twelve  months  after  making  the  furvey :  %.  If  the 
**  breadth  of  the  plat  be  sot  one-third  o{  iu  length:  3  If  any  pcribn 
«  ihali  obtain  a  furvey  of  land  to  which  another  bath  by  Uw  a  betUr  right, 
^  the  perfon  having  fuch  hater  right  may  in  like  manner  enter  a  caveat, 
**  &c.  4.  If  the  plaintiff  in  a  caveat  recover  judgment  and  fails  to  deliver 
^  the  fame,  &c  into  the  land-office  within  fix  months  after  jndgmient,  it 
<*  fhall  be  lawful  for  any  perfon  to  enter  a  caveat,  &c.  "Hie  two  firft 
**  and  fourth  caufes  are  penalties  which  any  perfon  may  take  advantage  of, 
^  and  do  not  apply  to  the  prefent  cafe.  The  third  requires  an  ciifting  right 
*■  in  the  caveator  at  or  bdore  the  time  the  furvey  caveatcd  is  recorded. 

**  From  an  attentive  confid^^tion  of  this  paflage  in  the  law,  it  convey*  to 
^  me  this  idea :  **  Shall  •biain  a  furvey  of  lantb*    means  fubfequcnt  to  the 

*  pafling  of  the  law,  and  after  the  furvey  is  recorded ;  and  not  from  the 
**  making,  becaufe  the  furvey  is  not  compUt*  until  it  is  recorded ;  neither 
**  could  he  '*  obia'm**  it  till  the  furveyor  has  performed  that  part  of  hit 
*^  duty,  after  which  it  is  to  be  delivered  %o  the  proprietor  with  the  vrarram. 
^  Previous  to  the  recording  I  conCder  the  furvey  to  be  under  the  dire^oa 
'^  of  the  owner,  and  that  he  may  make  any  akeration  he  pleafes  in  it,  but 

*  not  after;  although  a  different  pra^ice  has  prevailed,  and  which  upon 
**  enquiry  will  be  found  to  be  contrary  to  kiw. 

**  Tt  is  important  to  this  caufe  to  confider  another  paffage  in  the  iame 
"  iicntence  of  the  law  ;  **  to  which  another  bath  by  law  a  better  right." 
**  The  word  batb  is  in  the  prefent  tenfe,  aad  refers  to  the  time  of  obtain- 
**  ing  the  furvey.  If  any  conftruSioo  relative  to  the  word  obtmm^  be 
**  right,  the  claim  of  the  caveator  mufl  exift  before  or  at  the  time  of  <«• 
"  cording  the  furvey.  I  am  confirmed  in  the  propriety  of  this  interpreu- 
^  tion  of  the  law,  forthe  following  reafons :  If  a  deputy  furveyor  makes 
**  a  furvey,  the  principal  ought  not  to  fign  it  till  it  is  recorded;  ihen  the 
"  fignature  makes  it  ready  to  be  delivered.     If  made  by  the  principal,  he 

*  will  not  deliver  it  before  it  is  recorded.  The  furvey  cannot  be  confix 
?  dered  as  complete  till  all  the  requifites  of  the  hw  be  performed ;  the 
«  party  is  then  entitled  to  if.  Neither  will  the  regifler  of  the  land-office 
^  receive  it  without  that  formality.     Without  thefe  requilites  it  is  of  no 

*  more  value  than  wafte  paper;  it  cannot  therefore  be  laid  to  be  *  Mium* 
«  «/,*•  without  their  being  performed. 

**  The  two  firft  and  fourth  caufes  m\\dlj^^fy  the  entering  a  caveat^ 
**  I  have  already  faid,  do  not  apply  to  the  prefent  cafe. 

^  It  remains  to  be  confidered  whether  WiUbn  has  purfued  the  fUtnte  fa 
*'as  to  bring  his  cafe  within  the  third  caufe :  Had  he  «*  a  brtUt  ri^t**  to 

"(he 
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ivith  tbem  in  opinion  on  that  queftion,  much  dme  will  Wilsov 

be  (aved  and  much  ufelefs  difcuiBon  prevented.    It  is  .  ^* 

contended  that  by  the  laws  6{  Virginia^  upon  which  the  Ma  son. 
title  to  the  land  in  difpute  depends^  and  which  give  the  re-  ' 

*■  tbe  bnd  lorrqred  for  Mafoo,  ind  for  which  he  hit  inftittttcd  th»  fuiCt 

*  than  Mafon  had,  at  the  time  the  furTey  waa  recorded  ? 
^  A  caveat  is  a  new  and  fnmmary  mode  of  proceeding,  in  derogation 

*  of  the  proceediogi  at  common  law,  inftituted  hj  ftatote ;  it  is  seccf* 
^  fivy,  therefore,  to  pnrfne  the  ftatute  &n6t\j,  and  fliew  to  the  court 

*  that  the  caveator  lias  a  dear  right  to  purfue  that  mode  of  proceedings 
«  ID.  aMJE.lAi" 

^  WilibB*s  entry  was  made  on  the  9th  day  of  April,  17S4.    To  the 

*  daie  ol  his  entry  I  fix  the  commencement  of  his  claim  to  the  land  in  coo* 
«*  troverfy,  it  heingthe  firft  certain  and  evident  a&  of  owncrihip  mantfiiU 
**  ed  hy  him ;  which  is  upwards  of  four  months  after  MaTon's  funrey 
«*  had  been  r^rdsd," 

"  A»  Wilfon's  right  did  not  exift  at  the  time  Mafon*s  funrey  was  n* 
"  €9rded,  he  has  Adkd  to  prove  the  better  right  required  by  hw ;  neither 
**  has  he  purfned  the  ftatute  by  aifigning  proper  caufes  for  caveating.  Sor* 

*  veying  omtrary  to  entry,  or  making  a  vague  entry,  are  not  ftated  ia 
*■  the  law  as  excqitions  to  a  furyey,  or  caufes  for  entering  a  caveat. 

**  Tme  it;  is,  that  there  are  tnftances  in  which  furveying  contrary  t» 

*  entry  woidd  be  a  good  caafe  of  caveating.     But  this  is  where  there 

*  is  an  cxiflking  right  before  the  furvey  is  made  or  obtained ;  and  the 
**,  qeeftion  woidd  Sien  reft  on  having  the  tetter  right  to  the  land. 

f  The  fisvourabk  light  in  which  furvcys  have  been  viewed  by  the  legi£> 
**  lature  is  apparent  in  all  the  laws  which  have  been  enaded  refpeding 
"  the  titfcs  to  land  They  are  all  to  be  confidered  as  one  law,  forming 
**  one  general  fyftem  on  the  (ame  fubjed.* 

**  Tbe  furveys  here  alluded  to  were  injurious  to  the  intereft  of  the 

*  coouDonwealth,  but  being  made  by  the  proper  officer,  were  confirmed. 

*  in  this  cafe  the  commonwealth  is  not  injuied,  and  Wilfon,  through 

*  his  partner  Handly,  had  every  information  neccflary  to  guard  hua 

*  againft  an  interference  yrith  Mafon's  furvey. 
**  Coofidering  the  parties  both  as  porchafers  of  the  commonwealth,  de- 

"  riviBg  their  claims  firoro  the  fame  fource ;  Mafon  as  the  firft,  and  Wi]« 
*■  Ibo  as  the  fecond,  the  ibllowing  principles  will  apply  in  this  cafe  re* 
^  fpedii^  notice.  Lord  Hardwicke  faid,  in  the  cafe  of  Ze  Neve  «.  Z« 
•■  itf>«r,  Amh.  446.  3  Atk,  654   **  that  the  taking  of  a  legal  eftate  after 

*  sotiee  of  a  pri»r  rigtt,  makes  a  perfon  mala  fide  purchafer,  and  is  n 
**  fpedes  of  frsud."  If  a  perfon  does  not  ftop  his  hand,  but  gets  the  legal 
**  cStatc  when  he  knew  the  right  in  equity  was  in  another,  he  will  b« 
**  rebutted  by  this  maxim  **  firauset  dolus  nemini  patrocinari  debent.*' 

**  la  the  cafe  of  Abmey  v.  KmdaUy  1  eq,  ea.  ah.  330.  pi  1,  t  eham,  ut. 

*  SS.f  it  was  determined  that  if  A  having  notice  that  lands  were  coo* 
*■  traded  to  be  fold  to  B  purchafes  thofe  lainds,  and  takes  a  conveyance 
^  tt  ihall  deftroy  the  purchafe  and  the  land  fhall  be  reconveyed  to  B. 

**  Mafon  being  confidered  the  firft  purchafer  of  the  conunonwealth 

*  having  obtain^  his  furvey,  through  the  means  of  her  agent,  (t|iough 
^  contrary  to  entry,  yet  of  which  mt  can  take  no  advanuge,  and  which 

«  worked 

*  ^  Mituy  oBs  p^Jfed  the  Vhrpnia  tepjatur*  givvtgfiriher  Hm*  ts  retvrm. 
**plaUt  W*/' 

H 
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Wf  Lfoir  mcdy  by  caytat,  no  appeal  or  writ  of  error  wUl  lie,  Tfce 
'^»         land  law  of  Virginia)  as  it  is  called,  viz.  the  z£i  of  Maf 

Masont.  1779,  (Chancery  revifian  of  the  lanvs  of  Firgiftiaj  p.  94.^ 
■'  ''V  •  entitled  ♦«  An  aA  for  cftabliihing  a  land  office,  and  afcet* 
taining  the  terms  and  manner  of  granting  wade  and 
unappropriated  lands/'  which  dire^s  the ,  dianner  of 
proceeding  upon  caveats,  enafts  that  <*  the  court"  (that 
is  the  general  court)  <<  (hall  proceed  to  determine  die 
right  of  the  caufe  in  a  fummary  way,  without  pleadings  in 
writing  \  empannelling  and  fwearing  a  jury  for  the  find- 
ing of  fuch  fa6ls  as  are  material  to  the  caufe,  and  are 
not  agreed  by  the  parties  ;  and  fliall  thereupon  give  judg<« 
ment,  on  nvhich  no  appeal  or  writ  of  error  fhall  he  allowed^ 
This  law,  it  is  faid,  was  in  force  at  the  time  of  the  re- 
paration of  Kentucky  from  Virginia  ;  and  that  by  the  ^Ql 
of  aflembly  of  Virginia  of  December  1789,  rev.  code  p. 
55.  fed.  7.  which  prefcribes  the  terms  upon  which 
Kentucky  might  become  an  independent  ftate  after  the 
ift.  of  November  1791,  i*  is  provided  that  all  private 
rights  and  interefts  of  lands  within  the  faid  diftrift,  de- 
rived from  the  laws  of  Virginia  prior  to  fuch  feparation, 
fliall  remain  valid  and  fecure,  under  the  laws  of  the  pro- 
pofed  ftate,  «  andjball  he  determined  hy  the  laws  now  «c- 
ifiing  in  this  state." 

**  worked  no  iniquity  to  any  pcrfon,  the  bnd  being  vacant)  by  recofdin^ 
**  the  furvey,  the  entry  above  the  forks  of  the  creek  was  abandoned. 
**  Wilfon  having  notiu,  before  he  made  his  entry,  that  Mafon  had  appro- 
«  priated  the  land  by  the  recording  of  the  Jurvcy,  cannot  fnpport  hU 
**  claim  under  the  ilatute;  judgment,  therefore,  muil  be  entered  for  the 
**  defendant. 

**  The  preceding  pages  contain  my  opinion  delivered  in  the  caveat, 
•«  George  Wilfon  agamft  Richard  Mafon,  devifee,  &c.  at  the  June  term, 

*  1800,  of  the  diflria  court  of  tlie  United  Stotcs  for  the  Kentucky 
«  dillria. 

**  Am  the  principles  on  which  the  decifion  was  founded  will  be  brought 
**  before  the  fiipreme  court  of  the  United  States,  where  I  can  have  no 
**  opportunity  of  affigning  my  reafons  in  Aipport  of  the  judgment,  with 
**  due  deference  I  folicit  the  court  to  permit  the  opinion  to  be  read ;  by 
«*  which  the  principles  which  governed  me  in  the  decifion  will  appear 
**  fully  before  that  court  which  is  to  reverfe  or  affirm  the  judgment  I  have 
**  given  between  the  parties. 
*  This  requeft  is  grounded  upon  this  fingle  conlideration,  that  what  I 
^  **  have  been  •ffiaally  obliged  to  do,  may  be  «xamined  before  a  final  ci^ 

*  quiry  is  had  refpe^xng  my  judicial  ads." 

(Signed)  «  HARRY  JNHES.*' 

«  Msy  iStB,  180X.'* 
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But  we  (ball  cmtead^  Wilsoii 


v. 


ift.  That  the  jurifdiftion  and  powers  of  this  court  do     Masok. 
not  depend  upon  the.  laws  of  Virginia,  but  upon  the  con- 
ftitutionof  the  United  Sutes,  and  theaflsof  congrefs.* 

adly.  That  the  hvfs  of  particular  dates  lofe  their 
force  when  they  contrav^e  the  a£t8  of  congrefs. 

3dly.  That  by  the  law  of  Virginia  a  right  of  appeal 
is  allowed  upon  a  caveat. 

ift.  By  the  conftitution  of  the  United  States,  art.  3. 
fcft.  2.  «  the  judicial  power  ihall  extend"  "  to  controver- 
<<  fies  between  citizens  of  different  dates,"  and  in  all  cafes, 
except  where  a  public  minifter,  or  a'^ftate,  iliall  be  a  par- 
ty, « the  fupreme  court^a/Zhave  /i/^^/Za/^  jurifdiAion,  both 
^  as  to  law  and  fa£l,  with  fuch  exceptions,  and  under  fuch 
«  regulations  as  the  congrefs  (hall  make."  Congrefs  hayp 
not  excepted  the  prefent  cafe ;  it  therefore  follows,  that 
by  the  ccmftitution  of  the  United  States,  this  court  has  ap- 
pellate juriidi£lion  of  the  caufe. 

adiy.  By  the  conftitution  of  the  United  States,  art 
6.  ««  This  conftitution,  and  the  laws  of  the  United 
^  States,  which  ihall  be  made  in  purfuance  tliereof,  fhall 
^  be  the  fupreme  law  of  the  land  s  and  the  judges,  in 
•*  every  ftate,  (hall  be  bound  thereby,  *  any  thing  in  the  con^ 
^JHttstum  or  lavis  efanyjlate  to  the  contrary  mtwithjlanding.^ 
By  the  loth  feftion  of  the  judiciary  a£l  of  1789,  the 
diftri£t  court  of  Kentucky  has  jurifdiAion  of  all  cafes  by 
that  afl  made  originally  cognizable  by  the  circuit  courts, 
and  it  is  enabled  that  "writs  of  error  and  appeals,^// lie, 
from  decifions  therein,  to  the  fupreme  court  in  die  fame 
*^  caufcs,  as  from  a  circuit  court  to  the  fupreme  court  and 
«<  under  the  fame  regulations."  This  caufe  having  been 
removed,  by  the  defendant  Mafon,  from  the  (late  court, 
kto  the  diftrift  court  of  the  United  States  for  the  diftrifb 
oi  Kentucky,  under  the  la^h  fe^lion  of  the  judiciary  z£k 
of  1789,  is  to  <<  proceed  in  the  fame  manner  as  if  it  had 
•*  been  brought  there  by  original  procefs."  And  by  the 
aad  fe£lion,  «  final  judgments  and  decrees  in  civil  ac- 
«  tion«  in-  a  circuit  court,,  brought  there  by  original  pro- 
•*  ceis,  9r  removed  therefrom  courts  of  the  fevertJ flaiesl' 
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Wilson    where  the  matter  in  difpote  exceeds  aooo  dollan,  may 
«v.         be  re-examined  and  reverfed  or  affirmed  in  the  fupremc 
Masoh.    ^^>^rt. 

A  caufe  may  be  removed  into  a  eircoit  court  firom  a 
fupreme  court  of  a  ftate,  from  which,  by  the  laws  of  die 
ftate,  no  appeal  or  writ  of  error  would  lie ;  and  if  the 
principle  contended  for  hj  the  oppofite  counfel  is  oorred^ 
It  would  equally  preyent  this  court  from  taking  cogni* 
sauce  of  a  writ  of  error  in  that  cafe^  as  in  this* 

BefideS)  the  queftion,  whether  a  writ  of  error  or  appeal 
will}  or  will  not,  lie  upon  a  caveat^  does  not  afieft  the 
ritle  to  the  land ;  and  die  ad  of  aflembly  of  Virginia  of 
December,  1789,  was  <Hily  intended  to  proteft  die  rights 
to  land  in  Kentucky  acquired  under  the  laws  of  Virginia. 
It  fays,  <<  the  rights  and  intere/fs  of  lands  fliall  be  deter* 
«  mined  by  the  laws  now  exifting,"  and  does  not  fay 
diat  Kentucky  may  not  give  a  further  remedy. 

3dly.  A  right  of  appeal  upon  a  caveat  did  exift  in  Vir- 
ginia at  the  dme  of  paffing  the  aft  of  afiembly  of  Do* 
cember,  1789,  ch.  53.  refpefting  Kentucky.  By  theaA 
of  the  Virginia  aflembly,  Oftober  1788,  ch.  67.  {e&. 
ti  and  12.  the  cognizance  of  caveats  was  given  to  the 
diftrift  courts,  and  by  the  i6tli  feftion  of  the  lame  aft 
tt  appeal  is  allowed  ai  of  right  rr.  ail  cafes.  The  a&  of 
December  12,  1792,  fca.  6  and  9.  rev.  code>p.  80|  8i. 
i€-ena£ts  thofe  claufee  of  the  aft  of  1788. 

Mafinfir  defendant  in  error. 

It  is  not  denied  that  the  afts  of  congrefs  are  in  many 
cafes  paramount  to  the  laws  of  the  individual  ftates; 
but  even  a  general  pofition  of  that  kind  will  not  decide 
the  prefent  queftion.  This  aftion  was  brought  in  a  date 
court,  under  a  ftate  law,  before  congrefs  legifiated  upon 
the  fubjeft,  and  even  before  congrefs,  or  die  conftitudon 
of  the  United  States,  had  an  cxiftence.  Can  fuch  an  ac» 
don  be  efieded  by  fubfequent  a£bs  of  congrefs  ? 

The  law  by  which  Kentucky  was  ereded  into  a  fepa- 
rate  ftate  pafled  the  Virginia  legiflature  in  December^ 
1 789.  This  is  an  unalteraSle  law^  embracing  the  citizens 
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of  both  ftates.  It  is  a  compaft  by  which  their  mutiuDjr 
agreed  that  the  rules  of  property  ihould  not  be  altered. 
If  we  admit  that  by  the  a£k  of  1 792,  appeals  were  allow- 
ed in  the  cafe  of  caveats,*  the  admiffion  proves  nothing 
in  the  prefent  queftion,  becaufe  the  law  of  1789  is  aa 
unalterable  law,  and  confined  to  the  then  exifting  (late 
of  things.  It  was  not  in  the  power  of  one  of  the  con* 
tra^Hng  parties  to  change  the  terms  of  the  compa&« 

«  But  it  is  laid  that  there  was  a  right  of  appeal  at  the 
time  of  that  compa£l.  Let  us  examine  the  laws  relative 
to  this  fubfjea.  The  firft  aA  b  that  of  1779,  mentioned 
by  the  oppofite  counfcl,  which  declares  that  caveats  IhaU 
be  tried  in  the  general  court,  and  that  there  (hall  be  no 
appeal  or  writ  of  error  The  next  is  the  aA  of  17889 
which  transfers  the  jurifdiAion  of  the  general  court  to 
diftriA  courts,  and  declares  that  <<  they  (hall  have  the 
^ySnn^  jurifdi^ion  concerning^  «  caveats"  «  as  the  gene- 
^  ral  court  heretofore  had  by  law/'  But  the  jurifdi^lioa 
which  the  general  court  heretofore  had  by  law  was  an  m^ 
€bi/hfe  and^istf/ jurifdi£lion,  from  which  there  could  be 
no  ^peal.  If  then  the  diftrift  courts  were  to  poflefs  the 
,^m!^  jurifdidion,  it  muft  be  an  exelufive  and  a^no/ jurif- 
didion.  But  it  is  faid  that  by  the  (ame  a&  of  1788^  an 
appeal  in  all  cafes  from  the  diftrid  court  was  a  matter  of 
right.  This  muft  evidently  mean  in  all  cafes  where  a 
right  of  appeal  before  exifted  from  the  general  court  to 
m  court  of  appeals;  but  cannot  be  underftood  to  give 
an  appeal  in  a  cafe  where  it  had  been  evtprefslj  excluded 
by  an  exifting  bw.  The  intention  of  the  legiilature  was 
to  put  the  diftrid  court,  as  to  all  cafes  arifing  within  the 
diftriA»  exa£Uyin  the  place  of  the  general  court,  and  to 
give  them  the  £ime  jurifdi&ion,  to  be  exercifed  in  the 
lame  manner,  witli  the  fame  limitations,  and  liable  to 
appeals  onlv  in  the  fame  cafes.  But  the  a£l  of  1788^ 
eroding  diitrid  courts  on  tne  eqfiern  waters,  did  not  af« 
£eA  Kentucky.  The  legiflature  had  before,  by  an  a£t 
pafied  in  1782,  ereAed  a  court  on  the  wBirn  waters^ 
called  the  fupreme  court  for  the  diftrift  of  Kentucky,  to 
which  it  had  transferred  all  the  powers  and  jurifdidion 
theretofore  exercifed  by  the  general  court  of  Virginia  1 
and  with  the  reft^  the  power  to  try  caveats  and  to  give 
judgment  thereon,  without  any  appeal  or  writ  of  error  to 
their  judgment*   Thead  of  1788  did  not  take  away  the 
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ezclufir^  cognizance  which  the  fupreme  court  of  the  dtf* 
trift  of  Kentucky  had  refpcfling  caveats,  but  they  re* 
taioed  it  till  the  nnal  reparation  of  Kentucky  from  Vir- 
ginia }  after  which  die  legiflature  of  Kentucky  pafled  no 
kw  authorizing  an  appeal ;  fo  that  usder  the  ftate  laws^ 
it  is  clear  that  no  appeal  or  writ  of  error  would  lie. 
There  being  then  no  appeal  under  the  ftate  lawg,  the 
queftion  will  be  fimply  whether  a  writ  of  error  will  lie 
to  the  diftrift  court  of  the  United  States  for  the  Ken- 
tucky diftrift,  uponana£lion  carried  there  from  the  ftate 
court,  which,  under  the  laws  of  the  ftate,  had  a  final  and 
exclttfive  jurifdidlioQ  of  the  caufe. 

The  2ad  fe£lion  of  the  judiciary  a£l  of  1789  (Laws  of 
U*  S*  vol.  I.  p.  61.)  which  allows  appeals  and  writa  of 
error  generally,,  did  not  contemplate  a  cafe  like  the  pre- 
lent.  Thb  court  is  bound  to  take  nohce  of  the  laws  of 
the  feveral  ftates.  By  the  34th  fcAion  of  the  fame  judi- 
ciary a£l,  p.  74,  the  laws  of  the  feveral  ftates  are  to  be 
the  rules  of  decifion  in  cafes  where  they  apply.  The  re- 
medy by  caveat  is  given  by  the  ftate  law,  and  the  party 
who  chooies  to  take  that  remedy  muft  take  it  with  its 
condition  annexed,  that  no  appeal  or  writ  of  error  flnll 
be  allowed.  A  purchafer  under  the  commonwealth  of 
Virginia  acquires  his  right  under  this  condition.  It  is  a 
part  of  the  contra£l  from  which  this  court  cannot  ibi- 
Iblve  him.  The  parties  to  this  fuit  are  not  the  only  par- 
ties interefted  in  this  queftion ;  for  while  the  right  is 
hung  in  dubioj  whilft  it  is'  uncertain  to  whom  the  grant 
ought  to  ifltie,  the  ftate  taxea  cannot  be  colle£l<id,  the 
commonwealth  having  no  tenant  to  whom  to  refort. 
Wilfon  has  fought  the  fummary  proceis  by  caveat,  and 
ought  to  be  bound  by  the  reftri£):ion$  of  that  law  under 
which  he  cbims  his  rcm^^p  He  vras  not  compelled  to 
life  the  fummary  remedy,  he  might  have  reforted  to  chan^ 
eery,  and  then' the  commonwealth  would  have  had  a  tei^ 
Slant  to  pay  the  taxes.  He  ought  not  to  have  the  ben6f>' 
fits  of  tlus  kind  of  proce&  without  fubmitting  to  the  in»- 
conveniences  which  may  befuppofed  to  attend  it.  If  thit 
epinion  is  corre£l,  although  the  laws  of  the  United 
States  provide  generally  that  writs  of  error  may  be  had^ 
they  can  only  give  them  as  a  remedy  where  a.  right  exifta; 
and  if  Wilfon's  right  is  gone  by  the  judgment  of  the 
£ouirt  below,  he  is  precluded  fkosi  fuing  it  out^  by  the 
ftatute  under  which  he  claims*  ^ 
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This  catcat  U  brought  from  the  ctiftriA  court  of  the  Mamv. 
Unked  States,  and  not  from  a  ftatc  court.  It  is  true  that  ^  V 
k  originated  in  thie  ftate  court,  but  it  was  the  defendant 
Mai<m,  and  not  Wilfon  the  painti£F,  who  brought  it  into 
the  court  of  die  United  States;  and  if  the  judgment  of 
that  court  becomes  thereby  liable  to  be  reverfed  upon  a 
writ  of  error,  it  is  a  confequence  attributabk  to  dbe  a& 
of  Mafon  sdone. 

There  is  nothing  pecutiar  in  the  nature  of  the  proceed* 
ing  by  caveat,  to  exclude  it  from  the  general  appellate 
juriidi£lion  which  is  given  to  tliis  court  bytheconftitu- 
taon  and  laws  at  the  United  States.  It  is  not  true  diat 
this  court  are  to  lode  into  the  laws  of  Virginia  for  their 
right  to  corredt  the  errors  of  the  inferior  courts  of  the 
United  States.  When  a  caufe  is  brought  from  a  ftate 
court  into  a  court  of  the  United  States,  it  is  to  be  pro* 
ceeded  upon  as  if  it  had  originated  in  the  lalfter  court,  and 
the  a£^  of  oongrefs  has  exprScfsly  provided  for  an  s^peal  or 
writ  of  error  in  the  very  cafe  of  an  a£lion  removed  from 
a  ftate^  court  into  an  inferior  court  of  the  United  Sutes. 
Unlefs  this  cafe  can  be  (hewn  to  be  within  fome  exprefs 
exception  to  the  general  rule,  none  ought  to  be  prefumed 
by  implication.  With  regard  to  the  compa£):  between 
V  irgtnia  and  the  inhabitants  of  Kentucky,  it  is  true  that 
in  all  matters  of  fubftance,  where  the  right  of  property 
depends  upon  it,  it  is  binding  upon  this  court  -,  but  in 
matters  of  form  only,  it^  could  never  receive  the  RiiGt 
conftru£lion  contended  for,  even  between  the  parties 
themfelves.  The  reafoning  of  the  oppofite  counfel  would 
go  to  prove  that  every  caveat,  depending  upon  the  laws 
of  Virginia,  muft  be  tried  in  the  courts  of  Virginia  on- 
ly, becaufe  they  had  the  fole  right  of  trying  a  caveat,  at 
the  time  of  the  compa£l.  It  would  prevent  the  ftatesof 
Virginia  and  Kentucky  forever  from  modifying  and  regu* 
bttng  their  fyftem  of  courts,  and  neither  ftate  could  ever 
iifierwards  authorize  an  appeal  upon  a  caveat. 

But  an  appellate  jurifdiftion  on  caveats  did  exift  in  Vir-r 
ginia  at  the  time  of  the  compa£l.  It  appears  by  the  z(k 
of  congrefs,  vol.  i.  p.  278,  that  Kentucky  did  npt  be- 
come an  independent  ftate  till  Jun^  1792.  The  county 
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WiLs^ir     courts  of  Virginia  had  before  that  time  oognisanee  ^oF 

^*  caveats  as  to  lands  within  their  refpe£live  counties.  Laws 

Mason,      tf  Virginia^  rev.  codif  /•  92,  J.  11,  and  in  p,  88,  J.  53, 

^     '  y  "  '  '  an  appeal  is  given  from  the  county  courts  to  the  diftriA 

courts  in  all  cafes  of  a  certain  value,  or  where  the  title 

of  land  is  drawn  in  queftion  ;  and  in^.  69,  $•  14,  an  ap» 

peal  or  writ  of  error  b  allowed  from  the  diftri£l  courts 

to  the  court  of  appeals,  in  the  fame  manner  as  from  the 

county  to  the  diftri£k  courts. 

•As  to  taxes,  the  ftate  may  tax  the  land  before  any  pa* 
tent  has  ifiued,  if  they  think  proper.  It  is  notneceflary 
diat  there  fhould  be  a  tenant. 

The  court  dire£ted  the  counfel  to  ^proceed  in  the  fur- 
dier  argument  of  the  caufe,  obferving  that  they  would 
coniider  this  point  with  the  others. 

Lee  far  the  plaintiff  in  error. 

The  queftion  is  who  has  the  better  right  to  the  grant 
'for  8,300  acres  of  land,  furveyed  for  George  Mafon,  on 
the  ad  of  OdobcT)  1783. 

I  ft.  Thedecilion  of  this  controverfy  depends  on  the 
laws  of  Virginia  prefcribing  the  terms  and  manner  of  ac- 
quiring title  to  wafte  and  unappropriated  lands  i  with 
which  there  muft  be  a  legal  and  exa A  compliance^(A)  Ac- 

(4*)  The  following  is  the  fubftaoce  of  thofe  parts  of  an  aft 
•f  afiembly,  which  are  material  to  this  cauf^,  contained  in 
the  chancery  rcvifion  of  the  4a ws  of  Virginia,  pablilhed  in 
'785*  by  order  of  the  general  affcmbly,  p.  94,  entitled  •*  An 
y  ad  for  eftablifhing  a  land-office,  aad  alceruining  the  terms 
'"  and  manner  of  granting  wafte  and  unappropriated  lands," 
May  feffion,  1779. 

The  preamble  recites,  <<  Whereas  there  are  large  qoaatities 
^^  of  wafte  and  anappropriated  lands  within  the  territory  of 
**  this  commonwealth,  the  granting  of  which  will  ennmrage 
**  tie  mgrat'tOH  of  foreigners  hither,  pmnote  toptdattm^  imcreafe 
^*  the  annual  rwenuef  and  create  afimd  for  diicharging  the  pub- 
«  lie  debt.  Be  it  enaacd,"  &c. 

$•  I .  That  an  office  be  conftituted  for  the  purpsfe  of  grant- 
ing lands,  and  a  regifter  o{jhe/aid  land-office  be  app«inted,  &c. 

$.  2.  **  That  any  nerfon  may  acquire  title  to  To  mnch  wafte 
**  ^  unappropriated  lands  as  he  or  (he  fliall  defire  to  porchafe, 

*'  paying 
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^Offing  to  tbde  laws  thcfcmuft  be  a  warranty  an  ftary  and     WiLtoi 
^furvtf:  the  warrant  being  the  foundation  of  the  entrj^  '^» 

and  the  entry  dire£ling  and  controlling  the  fiurvey.   If  the.     Mason. 

*'  on  pay  log  the  coafideradoo  of  £*  ^  for  every  lop  acret, 
*' and  fo  inproportioDy"  &c. 

§•  J.  Regifter  to  grant  printed  warrants  ander  his  hand  and 
fieal  of  office,  fpecifying  the  quantity  of  land,  and  the  right* 
vpon  which  it  is  doe,  authorizing  any  furveyor  duly  qualified 
according  to  law  to  lay  off  and  furvey  the  fame,  **  which 
'*  warrants  (hall  be  always  good  and  valid  ontil  txtcmud  fy 
'*  aamal/urve^  i"  no  warrant  to  be  igiied  other  than  pie.emp* 
tioi^  warrantty  before  ijth  OAoberi  1779.  No  furveyor  to 
aulmit  the  entry  or  location  of  any  warrant  before  ift  May^ 
1780*  A  furveyor  to  be  appointed  in  every  county. 

''  Every  perfon  havm^  a  land- warrant  founded  on  any  of 
*'  the  before  mentioned  rights*  and  being  defirous  of  locating 
^*  the  fame  on  any  particular  wafte  and  unappropriated  lands, 
**  (half  lodge  foch  warrant  with  the  chief  furveyor  of  the 
"  county  wherein  the  faid  lands  or  the  greater  part  of  them 
"  lie,  who  (hall  give  a  receipt  for  the  fame,  if  required^ 
^*  The  fartj  fl}aU  d^nS  the  locatioH  thereof  Jo Jpectally  and  prectjely^ 
*^  at  that  others  may  be  enabled  nvith  ceriairrty  to  locate  otier  lAfar* 
*'  rants  m  the  adjacent  refidaum  i  'which  location  JhaJl  bear  date  om 
*^  the  day  an  njjhicb  it  Jhall  be  made^  and Jhall  be  entered  by  tbe/nr* 
'*  wyor'sna  hook  to  be  heft  fir  that  furpofe^  tn  nvhich  there  Jhall  bt 
'*  left  no  blank  learves  orjpaces  betmtten  the  different  entries." 

*<  Thr  furveyor  at  the  time  ef  making  the  furvey  (hall  fee 
'*  the  fame  bounded  plainly  by  marked  trees,  except  where 
'*  a  water  coarfe  or  ancient  marked  line  (hail  be  the  boundary^ 
**  and  (hall  make  the  breadth  of  each  furvey  at  leaft  one- 
**  third  of  its  length  in  every  part,  unlefs  where  fnch  breadth 
**  (hall  be  reftraiced  on  both  fides  by  mountains  unfit  for  cuU 
'*  tivation,  by  water  courfes,  or  the  bounds  of  lands  bef.)re 
**  appropriated*  He  (hall,  as  foonasit  can  conveniently  bedone, 
*'  and  within  three  months  at  fartheit  after  making  the  fur- 
*'  vey,  deliver  to  his  employer,  or  his  order,  a  fair  and  <  true 
"  pbt  and  certificate  of  fuch  furvey,  the  quantity  contained^ 
*'  the  hundred  (where  hundreds  are  eftabliihed  in  the  county 
**  wherein  it  lies)  the  coorfes  and  defcriptions  of  the  feveral 
'*  boundaries,  natural  and  artificial,  ancient  and  new,  ex*- 
*'  prefimg  the  proper  names  of  fnch  natural  boundaries,  where 
*'  they  have  any,  and  the  name  of  every  perfon  whole 
*'  former  line  i$  made  a  boundary  ;  and  alfo  the  nature  of  the 
*'  warrant  and  rights  on  which  Inch  furvey  is  made.  The  faid 
<*  plats  and  certimrates  ihall  be  examined  and  tried  by  the  faid 
*<  principal  farveyor  whether  truly  made  and  legally  propor. 

t  <<  tioaed 
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Wf  L#or*     ctttfy  he  made  #Hhout  a  Warrant,  or  if  the  fthrtcy  !* 
'o;         made  of  other  land  than  that  deferibed  in  the  entry,  in- 

Masow.     cither  calc  there  is  a  defcft  ef  titfc. 
<-^  V^     -^ 

"  tbned  as .  to  length  and  breadth;  and  (hall  be  entered 
"  within  three  months  at  farthcft  after  the  (urvey  is  mad«,  in 
**  a  book,  well  boand,  to  be  provided  by  ihc  coot t  t>f  his 
"  counf)^,  at  the  county  charge/' 

'*  Every  perfon  for  whom  any  waftc  or  unappropriated  landr 
^  Ihall  be  fo  located  and  laid  ofF,  (haH,  wirhm  <Wclvc  rftontbt 
**  at  fartheft  after  the  ftirvcy  made,  retort  the  plrft  and  cer- 
"  tiilfcate  of  the  faid  ftrrvey  into  the  lafnd-officc,  together  with 
^'  the  warrant  on  which  the  lands  were  fari'eycdy  and  may  dc- 
•*  mand  of  the  rcgifter  a  receipt  for  the  iame,  and  on  failing 
**  to  make  -fuch  retarn  within  twelve  months  a»  aforefaid^  o^ 
**  if  the  breadth  of  his  plat  be  not  one-third  of  its  length,  as 
••  before  direftcd,  it  ihall  be  lawful  for  any  other  perfon  to' 
♦*  enter  a  ca'veat  in  the  faid  land-office  againft  the  iffuing  of 
•*  any  grant  to  him,  cxprefling  therein  for  tvhat  caufe  the 
*' grant  (hoald  not  iffuc ;  or  if  oftjL  prrfm  Jhall  ohtatn  afurvej^  of 
**  landt^  to  nvbich  another  hatB  hy  Imv  a  better  rights  the  p&rfon 
**  having  fuch  better  rights  may  in  ttke  mmtner  enter  a  canseai  to 
^*  prevent  hi^  obtaining  a  grant  nntir  the  title  can  be  deter- 
**^ mined;  fuch  caveat  alfo  cxpreflin|fthc nature  of  the  right 
"  on  which  the  plaintif  therein  claims  the  faid  land.  71ie 
•'  perfon  entering  any  caveat  Ihall  take  from  the  regifter  a  cer- 
**  tified  copy  thereof,  which,  within  three  days  thereafter, 
•*  he  (hall  deliver  to  the  clerk  of  the  general  court,  or  fuch 
•*  caveat  fhall  becoine  void  ;  the  faid  clerk,  on  receiving  the . 
*^  fame,  fhalJ  enter  it  in  a  book,  and  thereupon  ilfttc  a  fammons, 
**  reciting  the  caufe  fot  which  ftich  careat  is  entered,  and  re- 
•*  quiring  the  defendant  to  appear  on  tife  fevench  day  of  t^vt 
^<  fucceeding  court,  and  defeiKi  his  right ;  and,  on  fuch  ptoccfs 
*•  being  returned  executed,  the  court  (hall  proceed  todeterminc 
**  the  light  of  the  caufe  in  a  fnramary  way,  without  pleadings 
<*  in  writing  ;  empanelling  and  fwearing  a  jury  for  the  ftitd- 
-"  ingof  fuchfoasisare  material  tothecaufe,  amlare  not  agreed* 
^*  by* the  parties  ;  and  ihall  thereupon  give  judgment,  on  nvhich 
^  no  appeal  or  *writ  of  error  Jball  be  allo<wed;  a  copy  of  fuch 
^^  judgment,  if  in  favour  of  the  defendant^  being  delivered 
"  into  the  land-oftce,  (hall  vacate  the  faid  caveat ;  and  if  not  de-' 
**  livered  within  three  months,  a  new  caveat  may  for  that  cauie 
«  be  entered  againft  the  grant ;  and  if  the  faid  judgment  be 
**  in  favotfr  of  the  plaintiff,  upon  delivering  the'  fame  into  the 
**  land-office,  together  with  a  plat  and  certificate  gf  the  fur- 
"  vey,  and  aUb  producing  a  legal  eerrificate  of  hew  rights  oh' 
*'  his  own  a<3cc^unr,  he  ftall  be  entitled  to  a  grant  thereof; 
**  baton  failing  to  make  fuch  retfirn  and  produce  fuch  certifi- 
"  cates  within  fix  xnonchs  after  juigment  fo  rendered,  it  (hall 

«'bc 


fjk  ihifi  crr£9t  one  of  the  caufef  affigned  is>  tkat  dw;     Wi>«4^ 
.(unrej  of  Mafoq  was  m^dp  contrary  to  his  entry^  aad         '^* 
this  weponccive  to  be  a  fatal  defcft  in  hi$  titk.  MA  sow. 

zd.  The  entries  nude  on  the  aptU  of  April,  1780,  bjT 
G.  Alafon  (fromwh6m  the  defendant  derive&  his  title)  of 
histvo  warrants^No.  i»  for  8,400  acres^  and  No.  2,  fodr 
9,300  ai:res,  were  valid  <and  fufiFu:ient  entries  of  land  on  the 
fofi  fide  of  Panther  creek,  ajod  ^bovg  the  mouth  of  the  weii 
fork  thereof,  at  the  tin;ke  tho£e  entries  were  made.  The 
entry  of  warrant  No.  i  is  ><  on  8,400  acres  of  land  to  be* 
«  gin  on  Panther  c^k  on  the  eaft  iide  thereof,  oppofite  to 
<<  a  beech  on  the  wfft  fide,  about  four  miles  ailove  the 
f^  mouth  of  the  tuf/tfari^  and  to  run  up  and  down  the  faid 
<<  creek^  and  eaftwardly  for  quantity." 

The  entry  of  Wj^rrant  No.  2,  is  <<  on  8,300  acres  to  be* 
<<  gin  at  the  upper  corner  of  his  8,400  acre  entry,  and 
<^  n^n  up  the  creek  oq  the  eaft  fide,  and  ^ck  for  quan* 
"tity." 

3d.  If  the  explanation  made  on  the  27th  of  October,. 
1 780,  of  th^  entry  of  warrant  No.  i ,  on  the  29th  of  April 
preceding,  for  8,40p  acres,  w:a8  a.fubtra^ipn  thereof 
Jrora  the  l^aind  to  which  it  had  been  applied^  a  matter  not 
clear  of  douht^  and  therefore  not  admitted  ^ ,  yet  the  entrY 
of  warrant  Ko.  2,  upon  8,300  acres  ^as  not  thereby  atf 

«'  be  lawful  for  any  other  pcrfon  to  enter  a  cireat,  for  that 
"  cattfe,  agaifift  iffuiiig  the  grant ;  upon  which  fubfcquent.  car 
"  Fcats,  fuch  proceedings  (hail  be  had  asard  before  dirp^e4 
**  in  the  cafe  of  an  original  caveat  {  and  in  any  caveat  where 
"  judgment  (hall  be  grvcn  for  the  defendant,  the  court  fliall 
''  award  him  his  c6fts  /*  "  and  in  cafe  the  plaintiff  in  My  fuch 
**  caveat  ftiatl  Mtcover,  die  eoart  may,'itxhey  think'  it  rea- 
"  fonable,  award  cofts  againft  the  defendant."  f  , 

"  And  for  preventing  hafty  and  Jurrepiittoui  granth  ^^  avoiding 
'/  wttr(fverlie$  (md  iJfpitffi'Veiaw  /uOs^  hejt  cna^Cfij  that  no  fur. 
"  Tcyor  (hall  at  any  time  mjithm  t*wil<ve  months  after  the  furvejr 
"  made,  iffue  or  deh^ver  any  certificate^  copy  or  plat  of  Land,  by  him 
**  furueyed^  except  only  to  the perjon  or  per/ons  for  nvhom  thejaf/ie<was 
**fMrveyed',  or  to  his,  her  or  their  order  ;  unlcfs  a  caveat  (hall 
*'  have  been  entered  agatnil  a  grant  to  the  perfon  claimingunder 
'*  fuch  farvey,  to  be  proved  by  an  authentic  certificate  of  fuch 
<*  caveat  from  the  clerk  of  the  general  court,  produced  to  the 
"  furvcyor." 
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Witsow    fcftcd,  but  remained  unaltered,  unimpaired  and  unfub- 
'V"         trailed  from  the  land  which  it  dcfcribes  with  fufficient  Ic- 
^Mason.     gal  prccifion  and  certainty.     The  rc-location  of  onewar- 
— "^       ■'  rant  is  not  ncceffarily  the  re-location  of  another.     If  the 
warrant  No.  i.  was  transferred  by  a  new  entry  on  the 
27th  of  Oftobcr,  1 780,  to  land  fome  miles  belovf  the  weft 
fork  of  Panther  creek,  yet  the  warrant  No.  2.  having 
been  legally  located,  on  the  19th  of  April  antecedent, 
upon  a  traft  of  land  fome  miles  above  the  weft  forit,  re- 
mained appropriated  to  thattra^l  of  land. 

4th.  The  entry  of  8,300  acres,  under  warrant  No.  l, 
being  fuch  a  fpecial  and  precife  entry  as  the  law  requires, 
is  an  appropriation  of  the  land  defcribed  in  it ;  and  fixes 
that  warrant  upon  that  trail  of  land,  fituate  upwards  of 
four  miles  aiove  the  weft  fork  of  Panther  creek :  and  the 
/urvfy  made  by  Mafon  of  8,300  acres  on  Ac  Jiuth  fide  of 
Pantlier  creek,  and  below  the  weft  fork  thereof,  and  fe- 
veral  miles  below  it,  is  not  a  funrey  of  the  fame  land 
contained  in  his  entry. 

A  futnteyf  of  itfelir,  without  a  previous  legal  entry  of  a 
Jand  warrant,  is  not  a  Ugal  appropriation  of  wafte  and 
vacant  land  j  and  therefore  this  fufvey,  unfupported  by 
a  legal  warrant  and  a  legal  entry,  was  no  legal  appropri- 
atio  ,  by  Mafon,  of  the  land  in  controverfy;  but  an  un- 
lafwful  intrufion  IMreupon ;  and  the  fame  land  remained 
open  to  the  appropriation  of  others,  who,  having  notice 
of  the  illegal  furvey  of  Mafon,  were  not  precluded  by 
law,  or  equity,  from  proceeding  in  due  courfe  of  law 
to  obtain  title  to  the  fame  land  which  is  defcribed  in  that 
illegal  furyey  which  had  been  knowingly  made  by  the 
agents  of  Mafon  contrary  to  his  legal  entry.  No  grant 
of  the  lind,  therefore)  ought  to  be  made  to  the  defendant 
Mafoa. 

5fh.  If  the  claim  of  the  defendant  be  deemed  invalid^ 

then  there  is  no  impediment  in  the  way  of  the  plainriff 
whofe  warrants,  whofe  entry,  and  whofe  furvcy  are  per- 
fectly conformed  to  law. 

The  two  caufes  afligned  by  Mafon  in  his  caveat  againft 
Wilfbn  are  rcfolvaUe  into  one,  viz.  that  having  notice  of 
tht/urvey  of  Mafon,  it  was  not  equitable  but  fraudulent 
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to  acquire  a  tide  to  the  fame  land  which  was  contained 
In  that  furrey.  But  if  the  law  be  in  faror  of  die  plain- 
tifi^  equity  is  alfo  :  for  notice  of  illegal  proceedings  in  one 
man  to  acquire  propejrtj,  is  no  equitable  bar  to  another 
who  (hall  sn  all  refpeAs  proceed  according  to  law* 

On  the  part  of  die  defendant  Mafon,  there  was  full 
and  complete  knowledge  of  Green  river,  Pandier  creek^ 
and  the  weft  fork  y  and  with  this  knowledge,  a  furvey 
was  made  of  a  difierent  trad  than  the  one  defcribed  and 
atithorifed  by  the  entry  No.  a,  for  die  purpofe  of  obuin* 
^S  ^  ff^^y  in  erafion  and  fraud  of  the  law.  Such  iHegal 
proceeding  ought  not  to  be  fuftained  in  a  court  of  juftice 
againft  another  who  (hall  refpedl  and  obey  the  law  in  all 
particulars. 

The  entry  of  Mafon  for  8,360  acres,  on  the  29th 
April,  1780,  begins  at  the  upper  comer  of  his  entry  for 
8,400  acres,  as  made  on  the  fame  day.  The  entry  for 
8,400  acres,  well  and  accurately  defcribed  a  traft  ot  land 
lytng  on  the  eq/f  fide  of  Panther  creek,  oppofite  a  beech 
on  Ae  weft  fide,  znd  fdur  miUs  above  the  weft  fork.  This 
entry  being  fufficiendy  certain,  the  entry  for  8,300  acres 
naft  be  certain  alfo,  and  defcribes  a  particular  traft  of 
land  lying  more  than  four  miles  above  the  weft  fork. 

The  weft  fork  was  known  by  that  name  to  the  agent  of 
Mafon  at  the  time  he  mad^  the  entries  on  29th  April, 
having  encamped  thereabouts,  four  or  five  weeks  in  die 
winter  and  fpring  before  he  made  the  entries  for  Mafon. 
It  has  ahvays  been  known  by  that  name  fince  the  firft  ex- 
ploring of  that  part  of  the  country.  He  was  informed, 
while  .the'  furveys  were  ftiil  in  his  power,  that  they  did 
not  conform  to  his  ttitries,  and  fhewn  the  manner  in 
which  they  difiered,  zniLjtt  he  obftinately  perfifted  in 
having  them  recorded.  Tne  warrant  No.  2,  then  was 
well  and  fufficiendy  located  on  the  land  above  the  weft 
fork,  and  a  removal  of  the  location  of  warrant  No.  i, 
even  if  fuch  removal  could  be  made  according  to  law, 
could  not  be  confidered  as  a  removal  alfo  of  the  location 
of  Ko.  2,  without  an  exprefs  declaration  to  that  efit^A. 
The  location  of  warrant  No.  i,  was  changed,  but  the 
location  of  No.  2,  was  not.  Mafon  has  furveyed  it  as 
if  it  was ;  and  hence  refultt  the  fatal  difierence  between 
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Wii'tpw    Jiu  entry  9n4  hU  furvfj^  by  whicU  hi*  Uvnrpj  \$  ^  D^qop 

V.         voul^,  and  can  not  be, the  iound^Ufm  o^  ^  dbim^^o  a 
Ma5ow.     patent.  :     -. 

But  it  may  be  faid  perhaps*  ^at  A^afon'f  A^T^  gf 
8>300  acres^  although  not  authorifed  by  a  previous  entry, 
yet  being  made  before;  Wilfon'a  entry,  ^nd  Wiliipi)^  I^fwng 
notice  of  it,  w^s  good  againft  Wiiibn^  as'  well  ^  againfi: 
ihe  commonwealth.  This  is  denied.^  As  to  ^he  c^t^ 
monwealth  it  w^s  an  intrusion  r  a^^  ^^  .^^  ,V(^yL(l;^  4li^ 
land  waft  {till  vacant,  it  not  having  been  ^ipjopriated  fu 
the  manner  authorifed  by  law.  ]3efore  a  j^-afif  for  . 1^94 
has  aAually  iflued,  the  only  record  of  s4;^opri|UiQp^  i^ 
the  furveyor's  book  of  entries  of  locatipQS,  The.  ^^odf, 
of  furveys  was  not  intended  by  the  legifiature  as  the  i|oo(c 
to  refort  to  for  information  as  to  appropriations ;  it  fur- 
niihed  no  ev^ence  of  that  kiod.  And  as  tp  notice^  the 
principle  is  well  eftabliibed  tb^t  notice  of  an  illegal.  Mtf 
is  no  equitabk  bar  to  hijpa  wbopxocee.dMC(:ordi^  tol^w^ 
Qmper  aSo,  Ciafnufn  v*  Emery %,  and  Pot^  v^RotoUdgf^ 
Qqv^.  708^  711,  7i2«  .wh^re/cH[d  Mansfield  j^a/tef  4)if 
ireafon  for  the  principle  to  blc,  "  hc^fi  if'  hi  Jj^ns^  ^ 
franfactiofif  he  knew  it  was.  void  ^  /aw***  ,5  C0.;i}p»//^J 
GpochU  cafe.  I  Eq.ca.  ah.  334.  Tonkins  Iff  f^ni^s*  %*  J^^t 
ca.  ah.  $82.  Powell  i^nd  Pleydell. 

Notice  could  not  make  that  aft  v^id  which  ^as-  Toid 
at  law.  A  furvey  is  uot  t|ie  ^d.oriapprqpriati^p  wfaifj^ 
the  law  requires.  Tbe  land  not  Wiog-  ap^pri^t^  ^^ 
cording  to  law,  was  fuch  wafte  and  unappropriated  laad 
iis  the  a£t  of  aflembly  fays  any  perfoa  may  acq^^rea  l|tie 
to,  on  complying  witn  the  terms,  and  by  taking  the  (lepf 
prefcribed  by  the  ac3t,  and  Wilfpn  or  any  other  p^ribp 
might  lawfully  appropriate  the  laa^,  by  proceeding  jegi^ 
(arly  accordij^g  to  bw. 

Mafon,  then,  not  having*  taken  t^e  ftep«  neqiiir«4  Ht 
the  zQL  of  aflembly  had  no  title  at  law^^  ^n^  havii^  ilkr 
gaily  made  his  furvey,  with  a  full  knowledge  -of  all  th# 
circumftances,  and  after  having  beep  warned  of  hia  cit 
ror,  has  certainly  no  right  in  equity.  Before  he  obtaintd 
a  grant,  Wilfon,  by  purfuing  the  fteps  of  the  law,*ac« 
qulr&d  a  hettcr  rights  and  was  thereby  intitled  to  bring  his 
cavcaty  and  obtain  a  judgment  in  ^is  favor* 


ixa&ttsAtkf  itioiv 


7«' 


AMs^  Ml  An  ^UMi  fide. 

Notice  cannot  akcr  Ae  la^,*  except  i*fcerc  the  lair  fe- 
qmies  notice.  Where  a  ftatote  requires  notice  and  pte- 
icribe'a  the  Hiode^  notice  In  another  mode  is  not  fufficient. 
4Tefm.  Rep.  ^6%i  King  v.  NnOeomh.  Ami.  444,  445^ 

Thia tea  cafe  hi  which  Witfon  and  Mafon  areHiotb 
coofefadlng  de  Jamm  ivitaruh.  The  jury  have  found  that 
bj  a  law  pafled  by  the  afiembly  of  Kentucky,  in  1 791,  all ' 
fiirther  entika  til  land  with  the  ihrreyors  are  prohibited, 
and  that  erer  folee  no-  land  could  be  appropriated  by  vir-* 
tiie  of  land  Waftants.  Confequeiftly  the  principle  appliesj 
which  is  laid  down  by  lord  Kaimy  in  his  prtneipUs  of  equitj^ 
p.  26,  2J,  162,  163,  199,  «  that  it  is  a  univerfai  law  of 
<<  nature  that  it  is  lawful  for  one,  certans  de  damno  evHartdd^ 
to  take  advantage  of  another's  error."  A  warrant  is  a 
tratifltdry  <^at^  until  it  has  been  located  according  to 
Itw.  The  entiry  k  the  appropriation  of  a  pafticular  tra£l 
of  laftd,  and  the  fixing  of  the  warrant  to  that  tra£l.  The 
futvey  is  of  no  efed,  unlefs  it  be  a  furvcy  of  the  traft 
fo  appropriated.  In  foppoit  of  diefe  pofitions  he  cited 
a  liiantiicript  report  of  land  cafes  decided  in  the  courts 
<tf  Kentucky,  p  a  and  3,  Swtaringen  v.  p.  3^. 

Dwghertj  V-  Grow — 61,  6a,  63,    IfkKsi},  ff^iflKr— atfS,' 
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Owenv.  IVtllfon — 77,  78, 79.  Kite  v.  Steven/on — 182, 183. 
Gonfellav^  -Brjfbf— 199,  Swearingen  v.  fame^^ig']^  Mil'' 
kr^s  beirs  tr.  i%jr-^20O,  Smith  t>.  Braifford*^'lo6,  207. 
Pry  ti.  Eff^i  and  Other  cafes  in  pages  211,  2t2,  214,^ 
222,232^  236, 268,  302,  303, 337,  33»,  343,  353, 354f 

,  It  will  probably  be  contended  by  the  defendant,*  that 
the  intention  of  the  afiembly  in  requiring  an  entry,  was 
to  give  notice  to  fubfequent  pufthafers  \  and  that  notice 
given  or  gained  in  any  way  is  fufficient.  But  it  has  been 
iheiHfdiat  here  wlis  no  ^p^opriation  by  Mafc^n }  stad 
tm,  Ihef'laiid  iintit  appropriated  ie  wafte.  The*  land  lav^ 
ihcws  this  becaufe  noting  but  a  regular  title  is  prote£tedf 
by  that  law*  In  a  ftatute  introducing  a  new  law^  or 
prefcfibing  the  mode  of  acquiring  new  rights;  aJS^tmaifive 
#ord:s  imply  a  negative  of  all  other  ihodes  of  acquiring 
diat  tight;,  or  fulfilling  the  terms  of  that  law.  The  land'  > 
k%  by  giving  one  way  of  acquiring  titlfcs,  negarive^  all 
other' iitiodesv    lit  4  lk»rM.  641,  it  it  faid,  <»  If  an^ 
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WuMir     <<  firmatiTC  ftatute,  which  is  introda&ive  of  any  n€w  IxVf 

"u.  M  limits  a  diing  to  be  done  in  one  manner,   it  (hall  noC» 

Mason,     m  even  where  there  are  no  n^atiye  words,  be  done  in 

'■"  y  •'  «  any  other/'  and  the  following  cafes  arc  there,  cited* — 
Stradling  v.  Morgan^  Plowd.  206,  (bJ^^Slade  v.  Drake. 
Hoiartfl^i.  Wetben  v.  Baldwin.  Sid.  S^*  He  cited 
alfo,  Tbornbyv.FUetvfood.  Strange^  J2g,  and  3  P.  JfT/T. 
4589  459>  4^o>  4^1*  ^^  ^'^^  V-  Barrage.  Where  a 
certain  mode  is  pointed  out  by  a  ftatute,  in  which  a  title 
may  be  obuined,  a  conformity  to  that  mode  is  a  condition 

Erecedent,  without  complying  with  which,  no  title  can 
e  obtained.  In  the  prefent  cafe  a  warrant,  an  entry,  and 
a  funrey  are  conditions  precedent^  and  a  want  of  dther 
is  fatal. 

Lee. 

In  the  loth  fa£l,  found  by  the  jury,  for  the  plaintifl^ 
it  is  ftated,  the  furrey  of  8,400  acres  was  made  on  the 
entry  of  1 7th  0£tober,  and  that  the  furvey  of  8,300  acre^^ 
was  made  on-  the  entry  of  29th  of  April.  Tliis  muft 
prevent  the  defendant  from  arguing  that  the  latter  furvey 
was  made  on  the  entry  of  October,  as  well  as  from  pre- 
tending that  the  entry  of  0£kober  applies  to  the  entry  of 
8>30o  acres  made  in  ApriL 

In  order  to  prove  that  all  lands,  not  entered  for  in  a 
regular  manner,  were  to  be  confidered  as  wqfieznd  unapm 
propriatedf  he  cited  the  cafe  of  Jones  v.  WiUiams^  i  Wafi. 
231,  in  which  the  court  call  lands  wafte  and  unappro- 
priated, although  they  had  been  fettled  and  occupied  for 
years. 

Mafon^  for  defendant  in  erroTm 

I  ft.  The  entry  of  Mafon,  upon  which  his  furvey  of 
8,300  acres  was  made,  b  fufficiently  certain^  and  the 
iiirvey  is  in  conformity  to  the  entry. 

ad.  Admitting  that  the  entry  was  vague,  and  not  cor«^ 
refponding  with  the  furvey,  yet  Mafon  having  paid  for 
the  land,  and  furveyed  it,  quoad  the  commonwealth,  l|e 
was  a  bon^  fide  purchafer,  for  a  valuable  con£den^io%: 
^nd  entitled  jto  the  land)  provided  no  ftep  had  been  Ukm 
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4>y  nnj  other  perfon  to  acquire  title  to  this  land,  previous 
to  Mafon's  furvey. 

3d.  Mafon  having  appropriated  this  land  by  a  furvey 
afhially  made,  returned  to  the  furvcyor^s  office,  and  re- 
corded, the  land  ceafed  to  be  wafte  and  unappropriated 
land :  And  Wilfon,  having  a  perfcft  knowledge  of  thefc 
facts  before  and  at  the  time  he  made  his  entry>  was  and 
is,  (if  he  could  acquire  title  at  all)  in  the  charadter  of  a 
fecond  purchafer  with  notice  of  a  prior  fale  of  the  fame 
land,  and  therefore  was  a  fraudulent  purchafer. 

4th.  The  plaintiff  in  error  is  not,  under  the  provifions 
of  the  law,  entitled  to  a  caveat  in  this  cafe,  becaufe  the 
tetter  rigbty  which  the  law  meant  to  protcft,  was  a  right 
exifting  before  or  at  the  time  the  furvey  to  be  caveated 
was  made. 

ill  The  entry  of  8,300  acres  is  fufficiently  certain,  by 
its  reference  to  the  entry  of  8,400  acres.  The  furveys 
of  both  entries  are  upon  the  identical  trades  originally  in- 
tended to  be  located.  ^Fhe  firft  defcription  of  them  in 
April,  1780,  was  inaccurate  on  account  of  the  miftake 
in  die  names  of  places.  The  particular  forks  and  branches 
had  at  that  time  fcarcely  acquired  any  names  at  all.  The 
h€t%  dated  in  this  cafe  do  not  admit  that  the  names  of 
die  places'  were  known  before  the  beginning  bf  the  year 
1780,  which  is  the  very  time  when  the  entries  were  made. 
It  does  not  appear  that  the  place  now  called  the  mouth  of 
weft  fork  was  known  by  that  name  before  Mafon  made 
his  entries.  It  may  be  a  name  (ince  acquired,  or  given 
by  the  furveyor  or  his  deputies,  who  are  the  perfons  that 
generally  give  names  to  places  in  new  countries.  So  foon 
as  the  fdl  of  the  fame  year  Mafon  found  that  the  defcrip- 
tion was  not  fufficiently  accurate,  and  made  an  explana- 
tory entry  declaring  what  place  he  meant  by  the  mouth 
rf  the  nvejl  Jhrh^  and  ftating  it  to  be  the  forks  of  Panther 
creek  vahere  it  mouths  into  Green  river,  A  miftake  of  that 
kind  was~  by  no  means  improbable,  in  the  then  wild  and 
uninhabited  ftate  of  the  country  on  and  about  Green 
river,  when  it  was  dangerous  on  account  of  the  Indians 
to  attempt  to  (et  a  compafs.  That  fuch  miftakes  were 
general  is  evident  from  the  names  of  places  which  were 
given.  Thus  the  nvefi  fork,  is  in  fa^  a  north-eaft  fork  i 
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what  U  called  the  caft  fide  of  Panther  creek»  is  truly  due 
(outh-weft  fide.  The  entry  of  April,  was  in  fabftanccy 
the  location  of  the  traA  funreyed ;  and  the  memorandum 
of  Mafon  in  October,  waa  only  fixing  with  more  accur»- 
cy  what  was  before  in  fome  degree  vague.  If  this  w» 
the  fad,  then  the  entry  of  O&ober  was  not  a  re*location 
of  the  warrant }  it  was  never  removed,  but  was  always 
fixed  to  one  and  die  fame  fpot  of  earth*  If  then  the 
entry  of  0£kober  is  nothing  more  than  it  purports  to  be» 
viz.  an  explanation  of  the  name  of  a  place  which  was 
before  uncertain,  this  fame  a£i  of  explanation  which 
Tendered  certain  the  location  of  warrant  No.  i,  muft  of 
neceflity  alfo  render  certain  the  locanon  of  No.  2,  which 
depends,  for  its  beginning,  upon  the  location  of  No.  i* 
Id  certum  eft  guod  cerium  reddi  pcteft.  The  two  locationa 
are  dependent  upon  and  connected  with  each  others  and 
the  explanation  of  the  firft  muft  alfo  explain  the  fecond* 
It  is  evident  that  it  was  Mafon's  intention  that  the  two 
txz&a  ihould  lie  along  fide  of  each  other,  and  the  ren- 
dering certain  the  firft,  upon  which  the  fecond  was  de-^ 
pendent,  could  never  be  confidered  as  withdrawing  the 
one  from  the  other,  and  placing  them  many  miles  afunder* 
if  it  was  Mafon's  intention  in  Odober  to  make  a  new  lo- 
cation why  did  he  not  avow  it  ?  No  pcrfon  had  applied 
to  appropriate  the  land  he  wanted.  No  one  had  inter- 
fered, or  was  about  interfering  to  take  up  that  tra£t.  There 
was  nothing  to  prevent  him  from  ezprefsly  withdrawing 
thf  entry  of  April,  and  making  an  entire  new  location. 
JBut  his  obj2£^  was  not  to  remove  the  locadon  which  he 
had  adually  made,'  but  only  more  fully  to  explain  the 
ideas  which  he  had  at  firft  intended  to  exprefs,  but  which 
on  account  of  the  inaccurate  knowledge  of  the  names  of 
places  and  of  the  real  geography  of  the  country,  he  had 
failed  to  do.  Taking  then  the  entry  of  OAober  as  an  ex- 
planation only,  it  applies  as  well  to  fix  the  true  location 
of  warrant  No.  2,  as  of  No.  i^  and  the  furvey  of  No. 
2,  is  as  correfpondent  to  its  entry,  as  that  of  No.  i,  i» 
to  its  entry., 

Nothing  can  more  clearly  prove  JMafon's  intention  to  be 
to  explain,  and  not  to  remove  his  entries  of  April,  1 780, 
than  his  omitdng  to  fay  any  diing  refpe^iing  his  former 
entry  of  8,300  acres,  at  the  dme  he  was  explaining  the 
entry  of  8,400.    Becaufe  having  no  idea  that  his  aA 
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%oaU  be  eonftnsed  to  be  any  thing  more  diaii  on  espla- 
naMif  k  nmft  apply  as  well  to  the  former  as  to  die  lat- 
ter. Sot  if  his  intention  had  been  to  remove  the  location 
rf  wammt  No*  i,  he  would  either  haire  exprefsiy  re- 
awTed  No.  ^»  at  the  fame  time^  or  elfe  would  not  hav^ 
ordered  the  /urvej  oi  No.  2,  to  be  made  contiguous  to 
tliat  of  No.  I.  He  might  as  eafity  have  explained  No.  2» 
aiNo.  K 

Words  are  but  ikt  reprefentatives,  and  not  always  the 
Iroe  feprefentadves,  of  ideas.  They  do  not  always  ex* 
peb,  nor  are  they  the  uncontroulable  evidence  of  the 
idees  of  the  perfon  ufing  th«»n.  They  may  be  explamed 
by  the  lone  <k  the  voice,  by  the  emphafis,  by  the  geftures^ 
or  by  the  a^SHons  of  the  perfon  fpeaking.  "To  determine^ 
at  a  fubfoquent  period  of  time,  the  nature  of  the  aA 
fcrn  the  wo»ls  ufed»  and  not  to  fufTer  the  words  to  be 
CKpiained  by  other  proof  of  the  nature  of  the  a&»  is  not 
»4ir  mode  <rf  ibeking  for  truth. 

The  qneftion  is,  what  particular  (pot  did  Mafon  mean 
to  lecate  by  his  entry  of  April  ?  lie  has  himfelf  anfwered 
the  qucftion  by  hie  explanation  in  Cftober.  The  only 
doubt  can  be  whether  he  fpoke  the  truth.  He  certainly 
had  no  moti-ve  for  deception.  There  were  then  no  con- 
tending daims.  No  other  perfon  had  ztxv^t,  pted  to  locate 
the  land  which  he  wiflied  to  appropriate.  Ke  had  no 
■cafco  to  wifli  to  preferve  the  pnorirj^  p*  h:s  entries,  be-' 
caufe  the  book  of  entries  was  <^cn'bef(n-e  him  and  he 
coidd  fee  diat  no  perfon  had  entered  for  the  fame  land ; 
a  new  entry  therefore  in  OAober  would  have  been  asT 
good  as  his  old  entry  in  April. 

The  aA  of  aflembly  iays  that  the  warrant  <*  JbaO  U 
ff^  and  vatid  until  executed  hy  aSual  furvej/'  The  futvey 
Aen,  ;md  not  the  entry  is  the  execution  of  the  warrant. 
The  warrant  merges  in  the  furvey.  This  (hews  that  the 
legiflature  attached  greater  importance  to  the  furvey,  than 
to  the  entry. 

If  then  the  land  furveyed,  i»  the  fame  land  which  Ma« 
fim  fixed  his  eye  upon,  but  inaccurately  defcribed  in 
April,  then  the  furvey  was  corredly  nude  and  purfuant 
to  the  a^^ual  location* 
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2d.  But  admitdng,  for  the  fake  of  atgunieittt  thi€ 
the  furvey  did  not  correfpond  with  the  entry «  )et  Maiba 
having  paid  the  money  for  the  land,  and  furveyed  it»  he 
was,  as  to  the  commonwealthy  a  bona  fide  purchaferi  for 
a  valuable  confideration  and  entitled  to  a  grant  of  the 
land.  The  commonwealth  could  not  refufe,  becatufe  the 
want  of  an  entry  was  no  injury  to  her.  Mafon  had  hit 
choice  among  all  the  wafte  and  unappropriated  land  ia 
the  ftate.  It  was  of  no  importance  to  the  commonweakh, 
whether  he  took  this  traA  or  another.  The  common- 
wealth  fold  all  her  land  at  the  fame  price.  The  land  was 
wafte  and  unappropriated,  and  ^e  warrant  being  exe- 
cuted by  a£lual  furvey  was  fpent  and  gone,  funBus  ogicuu 
The  commonwealth  had  no  means  to  prevent  the  ^vk^ 
nation  of  a  grant.  As  between  the  commonwealth, 
therefore,  and  Mafon,  this  was  a  contrad,  for  that  fpe- 
cific  trad  of  land.  It  was  as  if  the  warrant  had  been 
fpecial,  for  that  particular  land.  The  warrant,  having 
been  originally  general,  became  fpecial,  as  againft  the 
commonwealth,  by  the  furvey.  The  land  ceafed  to  be 
wafte  and  unappropriated,  as  to  the  commonwealth,  who 
was  bound  by  the  furvey  and  could  not  fell  it  to  another. 

3d.  This  being  the  cafe,  and  Wilfon  having  a  full 
knowledge  of  all  thefe  fa£ls  before  he  made  his  entry, 
became  a  mala  fide  purchafer.  This  is  one  of  the  grounds 
upon  which  judge  Innes  decided  the  cafe  \  (here  the 
opinion  of  judge  Innes  was  read,  with  the  authorities 
there  cited.)  As  a  fecond  purchafer  with  notice,  he 
could  take  only  the  right  which  the  commonwealth  had» 
fubje£l  to  the  contrafl  with  Mafon. 

The  preamble  of  a  ftatute  is  &id  to  be  a  key  to  unlock 
ks  meaning.  It  appears  by  the  .preamble  of  the  aft  of 
»779,  to  have  been  the  objeft  of  the  Icgiflature,  ift  to 
encourage  lirigration,  and  to  promote  population  \  ad  to 
inCTcafc  the  revenue. 

To  induce  perfons  to  become  purchafers  it  became  nc* 
ceflary  to  fecurc  their  titles,  and  for  this  purpofe,  as  the 
fituation  of  the  country  would  not  permit  them  in  all 
cafes  to  make  aflual  furveys,  an  entry,  or  location  of  the 
land  entered  in  tJie  furvcyor's  books,  was  to  be  confidered 
as  equivalent  to  a  furvey,  for  tlie  purpofe  of  approprik 
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Wig  die  land  and  .fecitring  a  title.  A  funrey,  returned 
9nd  recorded,  is,  in  itfeif,  a  more  unequivocal  a£l  of 
^ropriation  than  an  entry,  and  the  law  has  made  it  the 
ooijr  mean»  of  executing  the  warrant.  No  time  is  fixed 
by  law  for  the  making  the  furvey,  becaufe  in  many  parts 
of  the  ftate  it  was  at  that  time  impoffible  to  make  it,  on 
account  of  Indians,  and  no  time  could  be  afcertained 
with  any  degree  of  precifion  when  it  would  become  pof* 
fibk.  For  5kc  fecurity  of  fubfequent  purchafers,  it  alfo 
became  neceffary  that  fome  means  of  notice  (hould  be 
prefcribed,  that  they  might  avoid  an  interference  with 
prior  rights.  Hence  it  was  ena&ed  that  the  locations  of 
wairams  fliould  be  entered  in  a  book,  and  jQiould  be  fo 
fpecial  that  others  might  be  enabled,  with  certainty  to 
locate  other  warrants  on  the  adjacent^refiduum.  The  ob- 
je^ls  of  the  commonwealth  in  requiring  entries  was  not 
to  fecure  her  own  immediate  intercft,  but  that  of  pur* 
chafers,  by  giving  them  notice:  and  if  the  fubfequent 
purchafer  acxjuires  fuch  notice,  it  is  of  no  importance 
whether  it  be  by  an  entry  which  was  liable  to  be  changed, 
or  by  an  a&ual  furvey  recorded,  which  was  a  complete 
exeettti<m  of  the  warrant  and  could  not  be  altered.  In* 
deed  the  latter  feems  to  be  the  more  complete  and.effec« 
tuai  notice,  and  to  anfwer  the  intention  of  the  legiflature 
better  than  notice  by  an  entry  only. 

The  other  obje&  of  the  legiflature  was  to  raife  money< 
If  then  complete  notice  of  the  location  was  given  to  the 
fubfequent  purchafer,  and  the  money  paid,  to  the  com«» 
monweaith^  the  two  obje£ls  of  the  legiflature  were  fully 
anfwered,  and  neither  the  commonwealth  nor  that  futv 
lequent  purchafer  had  any  right  to  complain.  No  injury 
Was  done  to  either.  The  perfon  who  with  full  notice  of 
thefe^fadls,  infifts  upon  becoming  a  fecond  purchafer, 
Incomes  fuch  in  his  own  wrong,  and  if  a  lofs  muft  faU 
upon  either.  It  muft  Ught  upon  him,  who  thus  volunta- 
rily put  himfelf  in  danger.  Where  the  obje£l  of  a  fta- 
tutory  provifion  is  only  to  give  notice,  if  notice  is  had  by 
other  means,  it  has  the  fame  tfkA  as  if  given  in  the  mode 
lequired  by  the  ftatute.  Such  have  been  the  uniform  de- 
cifions  in  England  on  the  (latutes  of  inrdlment,  and  fo 
well  eftablifhed  is  the  dodrine  that  it  can  not  be  neceflary 
-  to  cite  authorities  to  fupport  it.  Although  where  a  new 
light  is  given  by  ftatutes^  a  {triQt  compliancy  with  the 


WtLSOH. 


^  SXJPR£BfE  COURT  V.  8. 

WxxMH    tanrnfiensiif  die  ftatate  !a  Mcdfaf »  ydtkiiBOtntednrtf 

«^*         ibr  evcrv  purpoliB.     Btadvtell  v.  Harper^  a  ^/i;.  94,  95* 

Masoi9.    j^ir^  fibckwdl  hmnng  dcfigned  and  cagraved  ucmoia 

^     '  y  "    -^  dravbgi  of  plants,  but  omitted  to  engrave  on  the  platie 

the  day  of  tbeir  £rft  pubKcatian,  aa  reqniptd  bf  the  Ao* 

Cote^  lord  diancellor  Uardwicke  decieed  a  perpetisal  in^ 

iunftion  againft  Harper,  notwithftaading  tkatomiffioai 

«ut  did  not  decree  an  account  of  the  pcofitsu. 

It  viU  not  be  fo^ottea  that  Handl^,  a  4ep«ty  frnffeyof 
of  the  county,  was  the  paitner  of  Wilfon  in  this  bvfiaefi^ 
and  was  the  perfon  who  aAuaMy  made  the  entry,  aiMl 
diat  he  fraoduiently  took  adyaat^  of  the  fcnowtcdge  of 
Idafon's  (urveys,  which  he  acquired  by  means  of  Wwo(» 
ficial  Ctuatioiif  contrary  to  the  ezptefs  protons  and  fpi* 
titof  tfaeadof  a&nd>lyof  i779,whichcB6i£by(hat  ^jsftt 
^  frewniiag  hafly  mud  furnptkimt  grsMU  amd  mMatg 
««  smttrwtrJUt  mnd  e$efm^w  ImvfmUt  no  funreyor  ftiail  at 
^  any  ttne  within  twelve  months  after  the  birtvf  noAt^ 
<<  iflue  or  deUver  any  certificate,  copy  or  plat  of  land  hf 
•*  him  fiirveyed,  except  only  to  die  porfen  for  whom  the 
«  fame  was  furvseyed.'*  This  daofe  of  the  a£l  was  madtf 
for  tthe  iFcry  purpofe  of  pveventing  others  frsm  taldo{f 
that  advantage  of  fhnreys  which  the  diepmty  fiurveyor 
himfelf  has  here  taken  ^  the  iaw  not  ooalemplating  th« 
cafe  of  a  furveyor  fo  regardlefs  of  his  duty  and  of  his 
oath  as  to  be  guilty  of  an  afl  like  this.  A  tide  thus 
founded  in  fnmd  caa  never  be  fiq>ported«  Upon  a>ca« 
veat  the  court  is  to  ezcrcife  a  diaacery  jurifiUAion^  'Fho 
aA  (ays  ^tbe  court  fhall  proceed  to  detentiioe  tierigii^ 
<<  of  iiermfr  in  a  Jummarj  nuof?  This  they  caoinot  ch> 
wimout  diancery  powers.  The  court  in  Kentucky  has 
fo  conftrued  the  a&,  M.  &  £•  reports^  f.  6^  Ifamcs  ti» 
JFV£r»  and  alfo  mpap  234. 

If  Wilfon,  by  purfutngthe  ftriA  letter  of  die  hw,  has 
acquired  any  thuM^  like  ^legal  right,  die  court,  as  a  oourt 
of  chancery,  will  confider  thole  circumftances  of  fraud; 
which  go  to  invalidate  his  right  in  equity. 

4th.  Wilfon  is  not,  under  the  provifions  of  the  hw, 
entitled  to  a  caveat  in  diis  cafe* 

The  proceeding  by  caveat  b  in  derogation  of  the  com<* 
mon  law,  and  therefore  the  a£l  which  authorizes  it  is  to 
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Im  ■miiiwit  ftiri£llj.    The  aA  mtations  eidy  four  cafea^    Wf item 

in  whkli  a  eaveat  may  beenteitdi.     ift.  if  tlie  pbt  and'        'i'* 

oeftific^sof  fuTVcjr  be  not  teturned  into  the  land  ofico     Masow.  ^ 

within  twchre  naontbs  after  the  furvcy  inade»  it  fliaU  be  *       ¥       '' 

bwfvl  for  any  other  p^rfon  to  enter  a  caveat     ad.  If  the 

bieaddi  df  the  plat  be  not  one  third  of  its  length.    3d.  If 

any  pcrfon  (haUobtaona  furvey  olbuub  to  which  another^ 

hath^  by  laW|  a  better  right.    4th.  When  upon  a  caveat 

judgment  (hall  be  given  fcnr  the  defendant  and  he  ihall  not 

lodge  a  copy  of  that  judgment  in  the  land  office  within 

diree  mfrntha  thereafter.     In  the  ift)  ad  and  4th  cafea 

the  caveat  is  allowed  for  the  purpofe  of  proteAii^  the 

rights  of  the  commonwealth }  they  do  not  apply  to  the 

prefintt  ^neftion    In  the  3d  cafe  the  caveat  is  given  aa 

a  remedy  to  him  who  hath  by  law  a  better  righti  and  it 

is  upon  Uiis  grotind  that  Willon  claims  the  procels« 

If  we  examine  the  words  of  the  law  according  to  their 

grammatical  conftrudiont   or  compare  them  with  the 

fpirit  andobjeA  of  the  Uw»  we  (hall  find  that  the  better 

xi^t  which  can  fupport  a  caveat,  muft  be  a  right  exifting 

at  die  time  of  the  fturvey  obtained,  and  not  a  rieht  arif- 

ing  afterwards*    H&e  words  of  the  a£k  are  *^  if  any  per* 

ifm  siidi  oUmm  s  7*''^  £/*  ^^  ^  which  another  baii^ 

bylaw  a  better right'^   The  word  A^i^is  in  the  prefent 

tode,  and  muft  apply  either  to  the  time  of  pafiing  the 

law,  CT  to  the  time  of  committing  the  injury  which  is  the 

caufe  of  the  caveat.     It  could  not  apply  to  the  time  of 

paffii^  the  a/ft,  becaufe  at  that  time  there  exifted  no  rights 

to  tho(e  wafte  and  unappropriated  lands  which  were  the 

fabjed  of  that  n{\.    The  kttir  right  then,  was  a  right 

to  be  derived  under  that  law.     The  injury  to  be  remedied 

by  the  caveat  was  die  injury  done  by  a  furvey  of  lands  to 

which  another  (bould  have  a  better  right*     but  a  furvey 

of  lands,  to  which  no  other  perfon  had  a  ri^ht,  cah  not 

be  aa  injury  to  any  one,  and  can  be  no  ground  for  a  caveat. 

As  to  Willon's  being  in  the  fituation  of  one  certaru  dt 

dtmno  evkanJo^  die  aflertion  can  not  poffibly  be  deemed 

cone£L     If  be  is  in  danger  of  lofs,  he  has  knowingly 

put  himfelf  in  danger ;  he  has  fought  the  pofitton  be  ia 

in,  with  a  full  foreknowledge  of  all  its  evils.    He  waa 

wider  no  neceflity  of  interfering  with  Mafon's  claims. 

His  warrant  was  general.    The  wildernefa  was  before 

l|ioi|  and  he  knew  where  Mafon  had  iurveyed  hishuuU 
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^iLftoir     The  &me  lord  Kaim,  who  fays,  '<  no  man  is  confcions  of 
V.  u  wrong  when  he  takes  advantage  of  an  error  committed 

.  Mason.  <c  \^j  another,  to  fave  himfelf  from  lofs,**  fays  alfo  in  the 
^■^  '  y  '  '^  fame  breath,  **  but  in  lucro  captandoj  the  moral  fenfe 
<*  teaches  a  diflferent  leflbn.  Every  one  is  confcions  of 
<*  wrong  when  an  error  is  laid  hold  of  to  make  gain  by  it* 
«  The  confcioufnefs  of  injuftice,  when  fuch  advantage  ia 
*<  taken,  is  indeed  inferior  in  degree,  but  the  fame  in 
<<  kind  with  the  injuftice  of  robbitie  an  innocent  perfon 
<«  of  his  goods  or  his  reputation.*'  Hferc  Wilfon  evidently 
had  an  intention  of  making  gain  by  the  error  of  Mafon  \ 
and  if  by  that  means  he  has  put  his  purchafe  money  at 
riik,  it  is  not  for  a  court  of  law  or  of  equity  to  be  anxious 
to  aflift  him.  Wiifon,  finding  that  Mafon  had  an  advan- 
tage by  the  priority  of  his  location,  contrived  (by  the  af- 
/  fiftance  of  Handley,  his  fraudulent  coadjutor)  a  plan  by 
which  he  hoped  to  reap  the  fruits  of  Mafon's  induflry ; 
and  now  he  would  fain  make  the  court  believe  he  was  an 
innocent  purchafer,  flriving  to  avoid  a  lofs,  the  danger  of 
which  he  had  incurred  by  pure  mifad venture.  • 

Upon  the  whole  then,  Mafon  having  obtained  a  right 
to  this  tra£t  of  land  againft  the  commonwealth,  and  Wil- 
fon  having  notice  of  that  right,  before  he  purchafed,  hat 
no  claim  at  all ;  but  if  he  had,  lus  remedy  is  not  by  caveat. 

Joties^  on  the  fame  fide* 

Tlus  caufe  naturally  divides  itfelf  into  two  queftions* 

lit.  Whether  Mafon  has  acquired  a  right  to  the  patent.. 

ad.  If  Mafon  has  not,  whether  Wilfon  has;  for  if 
neither  has  a  right,  Wilfon  can  recover  nodiing. 

The  entry  of  Mafon  in  April,  1 780,  is  fuppofed  to  be 
fo  abfolutely  binding  upon  him,  that  he  could  not  al^r  it 
without  withdfavring  it  entirely,  notvrithfbnding  that  he 
fubfequently  faid  he  was  miftaken  in  fuppoiing  the  land 
to  lie  above  the  weft  fork,  when  in  fa  A  it  was  below.  A 
man  may  go  upon  the  land  and  fix  in  his  mind  a  certain 
tra£l,  but  when  he  goes  to  the  furveyor's  office  he  may 
miftake  its  fituadon,  and  fay  it  is  on  the  eaft  when  it  lies 
on  the  weft,  or  the  north  when  it  lies  on  the  fouth  \  but 
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when  he  difcorers  his  miftake,  an  explanation  is  no  evi-     Wilson 

dence  that  his  choice  has  been  altered*     Here  is  no  proof  <i/. 

of  an  intention  to  withdraw  his  firft  entry ;  or  to  appro-      Ma  sow. 

priate  a  different  traft  of  land  from  that  which  he  firft  ^'      y'    ^^ 

intended.     The  only  evidence  which  can  be  drawn  from 

the  entry  of  October  is,  that  he  had  been  miftaken  as  to 

the  point  cA  compafs,  and  as  to  the  name  of  a  particular 

fork  of  Panther  creek.     The  land  which  he  had  chofca 

lies  above  a  branch  of  Panther  creek  which  he  fuppofed 

to  be  called  tlie  Weft  Fork,  but  which  is  not  now  known 

by  that  name.     Mafon  was  one  of  the  firft,  if  not  the 

very  firft  adventurer  in  the  lands  on  Panther  creek.  There 

is  no  evidence  that  particular  branches  of  that  creek  had 

names  given  them  before  he  made  his  entriqp  in  ApriL 

He  had  as  good  alright  to  give  names  to  places  as  any  one 

eUc. 

But  a  furvey  itfelf  is  as  good  a  location  as  an  entry. 
Indeed  it  is  better,  becaufe  it  is  an  a£lual  location  and  oc- 
cupation  of  the  land.  The  lines  are  not  merely  defcribed 
by  words  which  are  uncertain,  but  are  marked  out  upon 
the  land  itfelf.  It  is  a  pedis  poffeffioy  an  a£tual  feizen.  A 
furvey  differ^  from  an  entry  as  a  diagram  differs  from  a 
problem  ;  or  a  proportion  from  its  demonftration.  If 
notice  is  the  obje£V  of  the  ftatute,  a  furvey  recorded  is 
better  than  an  entry,  as  it  is  more  definite  and  certain. 
If  the  objeft  is  to  give  evidence  of  an  appropriation,  it 
is  better  than  an  entry  in  the  furveyor's  book,  becaufe  it 
is  an  TiGt  in  pais,  an  adual  poffefiion.  The  one  is  but 
the  command  to  locate,  the  other  is  the  location  itfelf. 

In  this  cafe  entry  does  not  conflift  with  entry,  and  fui«. 
vey  with  furvey ;  but  a  prior  furvey  and  occupation,  with 
a  fttbfequent  entry. 

A  ftrong  difiereiTce  is  made  by  the  afb  of  ailembly  be- 
tween a  furvey  and  an  entry.  The  firft  is  a  fatisfafiion  of 
the  warrant ;  and  various  claufes  of  different  a  As  fpeak  of  a 
furvey  as  the  execution  of  the  warrant.  But  the  entry  docs 
not  ^edt  the  warrant,  which  is  declared  to  be  «  always 
•*  good  and  valid  until  acecuted  by  a8ual  Jurvey*'  The  en- 
try therefore  is  but  an  intermediate  prooefs  by  which  the 
party  gains  a  priority  of  right ;  it  is  ntended  merely  as  a 
fubftitute  for-  a.fun'ey,  until  an  **ia^ual  furvey*'  can  be 
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WiLfOR     made.    If,  cherefove,  there  had  been  oo  entrf  at  all,  fe( 
*v.  Mafon's  right  i$  equally  good  as  if  his  entry  had  been 

M  Asow .  free  from  queftion.  He  lus  done  the  principal  a£k  kielf, 
^*'  y  '  ' '  foji  which  an  entry  is  only  a  temporary  fubftitiite.  Per- 
haps he  ran  fome  rifle  before  his  funrey  was  obtained ; 
but  when  a  furvey  is  completed  the  warrant  and  die  entry 
«re  no  longer  of  any  efie^  or  validity ;  they  naeige  vx  tbe 
furvey  as  the  furvey  does  in  the  patent. 

id.  With  refpe£i  to  the  plaintiff's  right,  tt  feemsckaf 
that  it  muft  be  a  right  extfting  at  the  time  of  the  (iinrey. 

If  we  were  diffeizers,  as  it  is  contended*  then  we 
gained  a  defeafible  inheritance.  We  had  poftiBon,  and 
whether  legal  or  not,  is  of  no  confequence,  it  was  a  bee* 
ter  right  thai\  Wilfon's>  and  good  againft  all  the  world 
but  the  lawful  owner. 

The  acquifition  of  a  legal  title  takes  away  the  remedy 
by  caveat.  The  warrant,  entry  and  furvry,  conftitute 
only  an  incipient  equiuble  title,  to  be  completed  by  the 
patent,  which  a  caveat  is  the  proper  procefs  to  aireft.  This 
being  then  entirely  a  conteft  about  equitable  rights,  the 
procefs  by  caveat  muft  be  an  equitable  remedy*  and  genres 
the  court  an  equity  juriidi^ion. 

If  this  caveat  had  not  prevented,  there  is  no  doubt  that 
Mifon,  having  obtained  and  returned  his  furvey  in  due 
time»  would  luive  had  a  patent  as  a  matter  of  courfe. 

Suppofe  the  commonwealth  had  attempted,  like  any 
other  vendor,  to  defeat  the  claim  of  Maibn,  would  not 
a  court  of  chancery  have  compelled  a  conveyance? 
Every  thing  had  been  done  by  Mafon  which  the  com-> 
monwealth  had  a  right  to  require ;  as  againft  her  there* 
fore  there  muft  have  been  a  decree.  If  Co,  then  this 
court*  exercifing  the  fame  chancery  powers  with  the 
court  belew,  will  give  the  fame  judgment  which  tliat 
court  has  rightfully  given,  in  deciding  that  a  contraA 
exifted  between  Mafon  and  the  commonwealth  which  a 
court  of  chancery  would  have  carried  into  efieA ;  and 
that  Wilfon  having  a  full  knowledge  of  that  exiAing  crni* 
tra^l,  became  a  fubfequent  purchafer ;  and,  therefore,  as 
to  Mafon  he  was  a  purcbaler  mala  fide>  and  can  never 
defeat  the  right  of  Mafon. 
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Can  bnda  he  appropriated  ia  more  ways  than  one  ?  If  Masoh^  ^ 
it  la  <kcidkd  that  the  mode  <rf  appropriation  if  uniqmi  ^^^^"^ 
then  there  can  he  i^  tantamount  Uk^  The  <Mie  mod^ 
pointed  out  by  the  ilatHte  muft  be  purfued.  In  attempt* 
ii^  to  come  at  the  true  conftru£b(Hi  of  the  land  law  of 
1779,  it  is  highly  important  to  take  into  confideratioa  tb^ 
1^  which  immediately  precedes  it»  for  the  fettling  of 
certain  then  exifting  claims  and  rights.  They  may  indeed 
be  called  twin  ads,  being  pafled  on  the  fame  day,  and 
telerring  to  eadi  dther.  The  preamble  of  the  firft  ad  re- 
cognizes thegteat  yariety  of  claiois>  and  the  evils  refulu 
ing  from  Farious  modes  of  gmning  a  title  to  lands  \  to  re^ 
mojy  which  it  declares  it. to  be  necefiary  ^<  tlmtfomecer^ 
*^  Uin  tnU  ftfouUhe  ^M^r  &c.  The  legiflature»  after 
fettling  exifting  claims,  go  on  to  provide  a  mode  of  aG« 
9 Qiriog  titles  in  future,  and  to  &x  certain  rules  which 
fliottld  be  obfenred  by  all  future  purchafers  of  public 
hnds*  The  great  evil  intended  Co  be  remedied,  was  the 
exiftence  of  multtfmous  modes  of  acquiring  titles.  To 
give  the  ^Ql  its  proper  remedial  efie£l,  it  muft  be  coi^ 
ftrued  ftriftly ;  otherwife  the  ^vil  would  continue  to  be 
as  great  as  even  For  if  you  once  decide  that  titles  may 
be  acquired  in  any  other  mode  than  that  pointed  out  bv 
the  ftatute,  you  open  a^ain  that  door  to  perplexity  and 
attUgttity  which  the  legiflature  intended  to  cWfe  forever. 

It  may  not  b^  improper  here  to  temark,  that  no  oh* 
jcftion  has  been  vaifed  to  the  intrinftc  merits  of  Wilfon's 
claim.  AU  the  objedions  ariie  from  its  relation  to  Ma« 
ion's.  Wilficm,  therefore,  has  an  intrinfic  legal  claim, 
vrhich  nothing  can  defeat  but  a  prior  appropriation  of 
the  land.  This  brings  us  again  to  the  great  queftions, 
inhat  it  a  legal  oB  $f  appropriatim  /  and  what  buds  caa 
becaHed  wafitand  mtHfppr^^rkOfd  f 

To  afiocruin  the  meaning  of  thefe  expreffions  it  i$  not 
neceffury  to  confult  a  gloffary.  The  manner  in  which  the 
legiflature  has  ^k4-  them  on  various  occafions  will  leave 
no  doubt  upon  the  fubje£l.  Sometimes  they  call  land 
waftc  and  unappropriated  after  it  has  been  fettled,  and 
fometimes  even  after  it  has  been  cles^ed  and  cultivated  \ 
and  lands  once  le^ly  appropriated  by  legal  entry,  may  ~ 
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^¥\  tl6k  again  become  wade  and  unappropriatcd^by  the  pvrebafio^t 
not  following  exnftly  the  provifions  of  the  law.  Hence 
If  id  appftferit  that  ^whcn  the  itgilbxatc  nfe'  the  terims 
urafte  and  anappropriated  land,  they  diesm  lands  ^t  Up* 
propri»ced  hi  the  manner  preferibed  by  \tw»  •  J 

We  are  then  to  enquire  whether,  at  the  <ime  of  WU- 
foil'g  entry,  the  land  was  fuch  wafte  and  unapprbpriated 
land,  is,  by  the  a£l  of  aflembly,  Wilfon  had  a  right  to 
appropriate. 

We  contend  diat  an  entry  is  aiTenrial,  and  that  Mafea 
never  entered  for  the  land  in  difpute  The  entry  called 
for  by  the  funrey  is^  the  entry  of  April,  1780.  Thatis 
clearly  an  entry  for  other  land.  It  is  a  certain  and-a  fpcJ 
eUA  entry.  Its  ^beginning  is  certain,  and  is  above  the  weft 
fork.'  The'furvey  is  fome  miles  below  the  weft  fork*  Butf 
we  are  told  the  name  of  weft  fork  is  uncertain;  That  dw 
fofk'ii^  <;alled  is'  not  a  weft  fork,  but  d-  north-eaft  fctrfc. 
But  a  -nanie  is  diffin-ent  frwti  a  defcription.  The  name  is 
arVitraryv  and'a64onga6a  thing  is  known  by  a  pSoticular 
fOLmtf  It  is  of  no  importance  what  that  name  is. 

(  But  i^otatikre  of  the  country  and  the  danger  of  ae<^ 
<pMiing  accurate  knowledge  of  it,  are  alleged  both  as  a^ 
proof  ,of,  and  cm  apology  for  the  vaguenefs  0f  the  entry. 
If  evidence 'andr  excufes  of  this  kind  are  lb  be  .allowed^ 
they  will  totally  defeat  the  provifions  of  the  law.  It  will 
let  in  tlibfe  loofe  and  vague  claims  tirhich  it  wad  the  ob« 
jeft  ^f  the  legiilature  to  prevent.  It  is  begging  the  quef- 
tiotyto  &r|rue  thut-Mafon  was  under  amiftake  becaufe  he 
chofe  to  alter  his  entry  $  and  that  what  was  originally  in 
itfelf  certain,  was  uncertain,  becaufe  Mafon  bya  fubfe* 
qucnt  a£^  chofe  fo  to  coniider  it.  But  there  was  a  reafon 
why  MaibnOMUldwifti  to  give  it  the  appearance,  of 
a  miftake  rather  than  of  a  removal  of  his  entry.  If  lie 
had  exprefsly  withdrawn  his  former  entry,  he  would 
have  loft  his  priority;  and  to  favchimfelf  the  trouble  of 
examining  all  the  intermediate  entries,  as  well  asdieriO: 
of  omitting  any  of  them,  he  chofe  to  hold  up  the  idea  of 
correfling  a  miftake. 

The  entry  of  April  then,  being  fufficiently  certain, 
the  warrant  ^  attached  itfelf  to  it,  sindjthe  '  warrant  and 


•titrf  ttken  togedifcr  had  tKe  fsune  ttkCt  as  a  fjpectat     Wilsow 
^rarFsmt  delcnbing  that  identical  tira^t  of- land,  if  Mafon  'v. 

bad  bought,  or  could  buy  a  fpecial  warrant  ftating  de-      Ma»on. 

Ibripd^ly  Ae  land,  be  cbuid  have  no  other  land  than  ^ 'V     ^ 

that  defcribed  is  his  warrant.    When  he  bought;  bis-ge« 
neral  warrant  he  had  the  power  of  fixing  its  location  at 
ki^^kdioii ;  hating  ttfaideiiis  eleAion,  the  power  is  ex- 
pended, aad  the  loca^n  fixed.* 
/'  . 

Bmt  it  is  contended,  that  if  the  entry  for  8,400  acres 
wttfr'^cttkovedy  4he  emtry  for  8,300  was  removed  alfo} 
that  the  one  is  dependent  on  t^it'^  other.  Thi^  .we  -deny. 
How  is  it  dependent  ?  Can  not  one  exift  without  the 
atbcr?^  Pr  is  it  beeaufe>  both  tfere  made  by  one  perfon  ? 
Suppose  the  txxtsrif'  of  warrant  No.  2«  had  begun  at  a 
mile  diilance  due  norfh  from  the  vipper  comer  of  entry 
No.  I.  Would  the  removal  of  bio.  i.  be  a  removal  of 
Wo.  2? 

The  defctiption  of  the  begaming  of  No.  2%  was  only  a 
deficTfpcion  of  a  certain  place,  a«  was  thatalfo  of  No.  i. 
Md  his  removal  e^  the  location  of  warrant  No*  i.  did 
floc  alter  that  plaice.  Suppofe  you  make  an  entry,  the 
tegJSnitxg'of.  which  iS'^  certain  natural  boundary.  I  make 
an  enery  beginning  at  the  north  corner  of  yours.  Yon 
afterw»cfs  remove  your  eiMty.  Does^  mine  follow  yours 
w4ietbcr  I  will  or  not  ?  Again^  it  is  £iid  that  No.  2*  could 
ftot  bt  furveyed  vtnthout  furveying  No.  1.  But  this  can 
make  no  diffsrencey  it  might  make  fome  additional  trou<« 
Me,  but  creates  no  impoffibility.  The  lines  of  No*  i.may 
be  run  fo  as  to  ascertain  the  beginning  of  No.  2. 

'  It  is  iaid  that  a  furvey  is  as  good  an^£l  bf  appropria* 
tion  as  an  etitffy  and  eqnally  anfwers  all  the  objeiSs  of 
the  ftatote.  This  might  be  a^go6d  argument,  if  the  court 
epnld  make  }inivs>;  but  the  law  does  not  fo  confider  it. 
It  liniit9  no  time*  in  Wbich  the  furvey  (hall  be  made.' 
The  furrey,  therefore,  can  not  be  confidered  ^  the  a£fc 
of  appropriation.  By  the  old  land  law,  indeed,  a  furvey 
.  •    ",   '    '\  I    •  '    [■  '      . 

.  *  lF'^/Uj^;etHt  'Jfifii^'  '-  I>e  you  <lenT  the  right  of  KinoTing  an  entry  ? 

'  JD^vti/i  '  If  it  ifvcTj^  rr/  m/^a,  {  ihAuId.  But  the  whok  landed  pro- 
perty of  Kentucky  woi^Id  be  fhaken  by  fuch  a  judgment.  I  admit,  thrre- 
Ibre,  that  an  entry  may  be  rtinovcd;  but  Mafon,  as  we  contend,  has  not 
Ttawved  fiifl  entry  of  8^300  «cre>. 


»6 
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;Wii.ftOft    irte  the  fubftantial  an>ropriatiiig  ad  ^  but  the  1^  ehvft 
of  tbe  land  law,  p.  98,  has  altered  it  in  thiB  refped* 

It  U  contended  alfoj  that  a  TiinFfy  is  better  notice  ^m 
an  e&tty.  « 

When  a  bw  onlj  tnoJ^Ut  certm  czifting  rigbts»  it  i4 
to  be  confidered  according  to  tltf  ruks  of  cfiiitlr  \  bi«| 
when  a  man  claims  under  a  law  giving  a  right  nvmcb  did 
not  txj/i  b^it  he  mud  brins  his  cafe  ftri AI7  within  the 
kw.  4jBac.  ai.  6iS6f  12  M^^  S4^  Binkn.  Bdhmp 
Viner^  tk.Jiatute  506,  507. 

Notice  was  not  the  QxAf  oI^eA  of  the  law  io^prtficilb* 
ing  an  entry*  The  greater  oiajed  was  to  avoid  confjifioa 
in  the  fale  of  lands,  and  perplexity  in  the  titles^  which 
would  have  a  bad  eScQi  upon  the  (ale,  and  to  eftsfaltih 
an  uniform  mode  of  appropriating  lands  and  lOQiting 
warrants.  The  argument  that  a  furvey  is  better  notice 
tiian  an  entry  goes  to  prove  that  an  entry  is  unoecefiary. 
The  furveyor  is  the  agent  of  the  commonwealth  w«tb  Un 
tnited  powers,  which  muft  be  ftridly  puriW!dj.<^  hU  9£U 
are  void.  He  is  by  law  dire£ted  to  proceed  in  a  partieisbc 
manner,  and  mull  not  deviate*  A  fpietfitd  pQwec  ^vcbI 
by  ftatttte  muft  be  itrlAly  purfued,  i  Bur.  450,-  Sifx  Vk 
hvidak^  The  furveyor  muft  purfue  tbe  entry^  and  «  ftif« 
tey  not  con^ef ponding  with  the  entry  is  void.  The  ftauiu 
has  made  an  entry  neceflary.  In  m  ftatute  creating  %  ,ni:w 
law,  affirmative  words  imply  a  negative*  ApjpropriatioiEt 
meana  a  legal  appropriation.  The  book  of  furveya  could 
.  not  be  intended  to  give  notice»  becaufe  it  is  by  law.ftittt 
up  for  twelve  mondis  from  every  eye  but  that  of  the  fur- 
veyor and  his  employer.  The  furvey  itfdf  could  not  be 
notice,  becaufe  at  any  dme  within  three  nonths  it  i» 
alterable  by  the  party,  or  by  the  furveyor,  and  unttf  the 
end  of  the  three  months  it  does  not  bind  even  the  party 
himfdf,  or  the  furveyor,  and  for  twelve  months  afterward 
it  is  by  l%w  kept  fecret. 

The  law  being  affirmative  that  yoii  (hall  give  one  kind 
6f  notice,  implies  the  negative  that  no  other  notice  fliall 
be  fufficient.  The  furvey  in  icfelf  was  wrong,  illegad  and 
void.  An  a£t  in  itfelf  wrong  can  never  be  die  foundation 
of  right.  Land  law,  p.  90,  and  TiJb^t  v*  Sesmau^  this  day 
decided. 
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Bm  'm  Alt  yrkkdk  towft  tif  decifiontin  Kentucky  a     Wiison 
ittTfCf  has  never  been  confidered  as  giving  a  right.    The 
adjudltcations  for  eighteen  years  do  not  fliew  the  date  of 

•  inrvey  to  be  matenal  as  to  uiMct,  nor  has  it  ever  been  ' 
fe  eonfidefed.  There  has  never  been  a  title  fupported  up- 
on a  furvey  without  an  entry  fince  the  year  1779ft  To 
overthrow  this  courfe  of  decifions  would  (hake  the  titles 
0£  half  the  kind  in  Kentucky.  Arguments  drawn  from 
die  inconvemence  of  unfetthng  titfes  to  real  eftate  bav^ 
always  been  tefyedei.  If  it  is  an  error,  yet  where  **  tt  i| 

*  eftabhftied  aiMl  has  taken  root,  upon  which  any  rule  of 
^  property  depends,  it  ousht  to  be  adhered  to  by  the  judges» 
«<  till  ihc  Jegilbtttre  thioJk  proper  So  alter  it,  left  tne  neur 
*^  deterraination  fliMild  have  a  retrc/fpe^l,  and  ihake  many 
^  quefttons  afaeady  fettled/'  Jt  £L  Rep.  264,  RoUnJon  v. 
filand,  2  Bl.  Rtp.  696,  Rice  v,  Siute.  i  P.  Wiliianu  223 
Repna  v.  BaUivosand  Burgenfss de Benvdiey*  Ini  P.  WU^ 
Hams,  399>  Goodright  v.  Wright,  The  court  faid  <<  thai 
^<  the  (^mng  fittled  rules  concermng  property  is  the  tnojl 
«  iemgenms  way  rf removing  land  matis!^  The  iamc  doc» " 
trine  is  held  in  2  P.  WitL  2  Datves  v.  Ferres^  and  in 

Wagst^  V.  Wagst4g^  2  P.  WtU.  259, 

The  fiirrey  could  be  no  notice  to  WiUbn  becaufe  it  was 
alterable,  he  knew  it  ought  to  be  altered,  and  he  might 
veil  fuppofe  it  tvwld  be  altered.  The  book  of  furveys  is 
BO  record,  and  is  not  of  more  audiority  than'  the  book 
«f  cotiies,  which  is  the  only  book  to  be  reibrted  to,  to 
Imow  what  lands  have  been  appropriated. 

But  if  the  furvey  was  notice,  it  was  notice  only  of  an 
illegal  a£l.  Notice  can  not  make  that  lawful  which  was 
unlawful  in  itfelj^  nc^  that  unlawful  which  was  in  itfeUF 
lawfnL   4  TermRjtp*  639,  Farr  v.  Newman* 

The  court  took  time  till  this  term  to  cpnfider,  and 
•now  tkt  chief  juftice  deHvered  the  following  opinion : 

Opimon  of  the  Court. 

THIS  is  a  writ  of  error  to  a  Judgment  of  the  court  of* 
the  United  States  for  the  diftriA  of  Kentucky,  rendered 
«B  a.  cavcal;»  andis  governed  by  the  land  laws  of  Virginia. 
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WiLsow  In  the  year  1 779  the  legiflature  of  that  commonwcaltli 
opened  a  land  office  and  offered  for  fale^  with  feme  re- 
fervations,  fo  much  of  that  tra£t  of  country  lying  within 
its  boundaries  fouth-eaft  of  the  river  Ohio- as- was  then 
unappropriated :  a  part  of  which  now  conftitutes  the  ftace 
of  Kentucky. 

Every  perfon  who  would  pay  at  the  rate  of  forty 
pounds  for  one  hundred  acres  into  the  treafury  of  the  (tatCy 
became  entitled  to  fuch  quantity  of  wafte  and  unapp^pri- 
ated  land  as  was,  at  that  rate,  equivalent  to  the  money  paid, 
for  which  a  certificate  was  given  to  the  regifter  of  the 
hnd  office,  whofe  duty  it  was  on  receipt  thereof,  to  iifue 
a  warrant  for  the  quantity  of  land  purchafed,  authoriz* 
ing  any  furveyor,  qualified  according  to  law,  to  lay  oiF 
and  furvey  the  fame.  A  warrant  might  alfo  be  iffited  on 
certain  other  rights. 

A  chief  furveyor  was  appointed  for  each  county,  whofe 
duty  it  was  to  nominate  a  fufficient  number  of  deputies 
for  the  bufinefs  of  his  county,  and  the  law  proceeded  -to 
dircd  that  «  every  perfon,  having  a  land  warrant  founded 
<<  on  any  of  the  before  mentioned  rights,  and  being  de- 
*<  firous  of  locating  the  fame  on  any  particular  wafte  and 
<<  unappropriated  lands,  (hall  lodge  fuch  warrant  with 
^  ^  the  chief  furveyor  of  the  county  wherein  the  faid  lands 
M  or  the  greater  part  of  them  lie,  who  ihall  give  a  receipt 
«  for  the  fame  if  required.  The  party  (hall  direft  the 
<<  location  thereof  fo  fpecially  and  precifely  as  that  others 
**  may  be  enabled  with  certainty  to  locate  other  warrants 
<<  on  the  adjacent  refiduum ;  which  location  (hall  bear 
^  date  on  the  day  on  which  it  fhall  be  made,  and  (hall  be 
«  entered  by  the  furveyor  in  a  book  to  be  kept  for  that 
<<  purpofe,  m  wjiich  there  (hall  be  leftno  blank  leaves  or 
«<  fpaces  between  the  difierent  entries." 

George  Mafon  was  one  of  the  earlieft  purchafers  under 
this  law.- 

\ 

On  the  29th  of  April,  1780,  he  made  the  following 

entries :     '  •  ' 

<<  1780,  29th  April,  George  Mafon  enters  8^400  acras 
^<  of  land  to  begin  on  Panther  creek  on  the  eaft  fide 
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«  Aere^fy  •ppofile  to  a  beech  on  the  weft  fide  about  four     Wilson 
"  miks  above  the  month  of  the  weft  fork,  and  10  run  up  •^• 

"  and  down  the  faid  creek  and  eaftwardly  for  quantity.'*      Ma  sow. 

«  1780,  April  ajth,  George  Mafon  enters  8,300  acres, 
*«  to  begin  at  the  upper  corner  of  his  8,400  acre  entry,  and 
<<  to  run  up  the  creek  on  the  eaft  fide  and  back  for  quan- 
wtky." 

Panther  creek  purfues  a  general  weft  wardly  courfc  from 
ks  fouTCC  till  it  empties  into  Green  river. 

The  creek  forks  fomething  more  than  twelve  miles  and 
one  quarter  of  a  mile  in  a  ftraighc  line  above  its  mouth; 
and  one  of  thofe  forks,  the  direftion  of  which  towards  its 
fource  is  northwardly,  has,  frr>m  the  beginning  of  the  year 
1780,  been  generally  termed  the  weft  fork,  and  the  other 
has  been  termed  Panther  creek. 

On  the  27th  of  Odober  1780,  Mr.  Mafon  made  the 
foilo^ving  entry  with  the  &me  furveyor : 

^  1780,  Oftober  the  27th,  George  ^afon  defires  to 
«<  make  his  entry  of  8,400  acres,  more  fpecial  on  Panther 
*•  creek,  viz .  to  begin  four  miles  above  the  forks  of  Panther 
«  creek  where  it  mouths  into  Green  river  on  the  eaft  fide 
«« running  up  and  back  for  quantity." 

In  the  months  of  September  and  Oftober,  1783,  thefe 
two  entries  of  8,400  and  8,300  acres  were  furveyed  by 
James  Hord,  one  of  the  deputy  furveyors  of  the  county 
of  Jcflerfon,  which  furveys,  as  was  the  cuftom,  were 
made  conformably  to  the  inftruftions  given  by  Mr.  Ma- 
fon's  agent. 

The  furvey  of  the  entry  of  8,400  acres  is  fuppofed  to 
conform  to  the  explanation  or  amendment  of  that  entry 
made  in  Odober,  1780.  It  begins  four  miles  above  the 
mouth  of  Panther  6reek  and  fomething  more  than  eight 
miles  below  its  forks. 

The  furvey  of  the.  8,300  acre  entry  adjoins  the  furvey 
of  8,400  acres  on  the  upper  fide ;  and  the  plat  was  fliown 
by  the  furveyor  before  he  would  return  it  to  the  then  agent 
M 
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W1L8OH     of  Mr.  Mafon,  who,  after  its  fuppofed  yariance  from  the 
'v.         entry  was  fuggefted  to  him,  approved  it  and  direAcd  it 
M  A80N.     to  be  returned  to  the  office. 


^ y ' 


Thefe  funreys  were  returned  in  the  courfe  of  the  fall» 
1783- 

The  fuppofed  variance  between  the  furvey  and  location 
of  the  8,300  acres  was  afterwards,  about  the  12th  of 
September,  1784,  pointed  out  by  the  furveyor  to  a  fub- 
fequent  agent  of  Mr.  Mafon,  who  alfo  approved  of  the 
manner  in  which  the  furveys  were  made,  and  return- 
ed  them  to  the  land  office. 

On  the  9th  of  April,  1783,  George  Wilfon  enters 
with  the  furveyor  of  JeflFerfon  county  40,926  acres  of 
land  on  Panther  creek,  fo  as  entirely  to  include  George 
Mafon's  furvey  of  8,300  acres. 

This  entry,  though  in  the  name  of  George  Wilfon, 
was  made  by  John  Handley,  a  deputy  furveyor  for  Jef- 
ferfon  county,  for  his  own  benefit  and  that  of  Chrifto- 
pher  Greenup,  as  well  as  for  the  benefit  of  George  Wil- 
fon, and  at  the*flme  of  making  the  entry,  full  knowledge 
of  the  previous  furvey  made  of  the  fame  land  for  George 
Mafon,  had  been  obtained  by  the  faid  Handley,  who  had 
feen  the  furveys  in  the  office  and  had  communicated  this 
information  to  his  two  partners  in  the  entry. 

In  the  month  of  March,  1784,  George  Wilfon  en- 
tered in  the  fupreme  court  of  the  diftrid  of  Kentucky 
a  caveat  to  prevent  a  grant  ftom  iffijung  on  George  Ma- 
fon's  furvey  of  8,300  acres,  becaufe  the  furvey  was  made 
contrary  to  location,  and  becaufe  the  entry  was  vague,  he 
claiming  the  fame,  or  fo  much  thereof  as  interferes  with 
his  entry  made  on  treafury  warrants  for  40,926  acres  on 
the  9th  of  April,  1784. 

Pending  the  caveat  George  Maibn  departed  this  life, 
and  the  fuit  was  revived  againft  Richard  Mafon,  devifee 
of  the  faid  George,  at  whofe  petition  it  was  removed  into 
the  court  of  the  United  States,  held  for  the  diftri£l  of 
Kentucky. 


Ma  sow. 


Tom 
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A  crofs  caTeat  was  entered  in'  the  fiime  court  on  the     Wition 
part  of  Richard  Mafon,  to  prevent  die  iflaing  a  patent  to  '^- 

George  Wilfon,  and  theie  caufes  coming  on  to  be  heard, 
it  was  agreed  that  the  judgment  rendered  in  the  caveat 
Wilfon  vi  Mafon,  fliould  be  alfo  entered  in  the  cafe  of 
Mafon  ▼.  Wiifon. 

In  June  term  1800,  the  opinion  of  the  court  for  the 
diftri^  of  Kentucky  was  given  that  the  defendant  Mafon 
had  the  better  right,  and  it  was  ordered  that  the  caveat 
entered  by  Wiifon  0iould  be  difmiflcd. 

To  this  judgment  the  plaintiff  Wiifon  has  obtained  a 
writ  of  error,  and  the  principal  queftion  now  to  be  de- 
cided by  this  Courtis,  which  of  the  parties  has  the  better 
right? 

But  before  entering  on  the  queftion  it  may  be  neceflary 
to  notice  a  preliminary  point  made  by  the  counfel  for  the 
defendant  in  error.  He  contends  that  in  a  caveat  the  de<^ 
cifion  of  the  diftri£i  court  is  final,  and  that  the  caufe 
cannot  be  carried  before  a  fuperior  tribunal. 

To  maintain  this  propofition  he  relies  on  an  aA  of  the 
iegiilature  of  Virginia,  making  the  judgments  of  the  dif- 
triA  courts  of  the  ftate  final  in  cafes  of  caveat «,  and  on  the 
compad  between  Virginia  and  Kentucky,  which  ftipu- 
hites  that  rights  acquired  under  the  commonwealth  of 
Virginia  (hall  be  decided  according  to  the  then  exifting 
laws. 

This  ai^ument  would  not  appear  to  be  well  founded 
had  Virginia  and  Kentucky  even  been  for  every  purpofc 
independent  nations ;  becaufe  the  compaA  muft  be  confi- 
dered  as  providing  for  the  prefervation  of  titles,  not  of  the 
tribunals  which  mould  decide  on  thofe  titles.  But  when 
their  fituation  in  regard  to  the  United  States  is  contem- 
plated, the  court  cannot  perceive  how  a  doubt  could  have 
ezifted  refpeding  this  point.  The  conftitution  of  the 
United  States,  to  which  the  parties  to  this  compaA  had 
aflented,  gave  jurifdidion  to  the  federal  courts  in  con- 
troverfies  between  citizens  of  different  ftates.  The  fame 
conftitution  vefted  in  this  court  an  appellate  jurifdidtion 
in  all  cafes  where  original  ]urifdi£lion  was  given  to  the 


9t  SUPREME  CX)URT  U.  S. 

Wuioir  inferior  count,  with  only  <<  fud^  exG^pliona  «nd  under 
'^  <<  fuch  regulations  as  the  conpofs  (hall. make."  Congrcfs, 

Ma8on,  15  purfuance  to  the  conftitutioui  baa  p^fled  &  law  on  tbo 
^  fubje£l,  IB  which  the  appellate  jurifdidion  of  this  court 

is  defcribed  in  general  terms  fo  as  to  comprehend  this  cafi^ 
nor  is  there  in  that  law  any  exception  or  regulation  which 
would  exclude  the  cafe  of  a  caveat  from  its  general  pro- 
▼ifions.  If  then  the  compad  between  Virginia  and  Ken- 
tucky was  even  fufceptible  of  the  conftru£kion  contended 
for,  that  conftrudion  could  only  be  maintained  on  the 
principle  that  the  legiflatures  of  any  twoftates  might, 
by  agreement  between  themfelves,  annul  the  conftitution 
of  the  United  States. 

The  jurifdiflion  of  the  court  being  perfe^Uy  clear»  it 
remains  to  enquire  which  of  the  parties  has  the  better 

right. 

The  title  of  Mafon  being  eldeft  is  of  courfe  the  bcft 
if  it  be  not  in  itfelf  deie^ive* 

In  the  caveat  of  the  plaintiff  in  error  two  defe^  m 
the  title  of  the  defendant  are  afligned. 

I  ft.  That  his  entry  is  vague. 

adly.  That  he  has  furveyed  contrary  to  Us  location. 

The  firft  was  abandoned  in  argument,  and  doe*  BOt 
Appear  to  the  court  to  have  been  maintainable. 

The  fecond  (hall  now  be  confidered. 

To  fupport  the  allegation  that  the  furvey  has  beea 
made  contary  to  the  location,  the  entry  an4  the  furvey* 
are  produced. 

The  entry  calls  for  a  beginning  on  the  uffier  comer  of 
Georgje  Mafon's  entry  of  8,400  acres.  To  afcertain  this 
fpot  reference  muft  be  had  to  the  entry  called  for.  Thait 
is  to  begin  on  Panther  creek,  on  the  caft  fide  thereof^ 
oppofite  to  a  beech  on  the  weft  fide,  about  four  milen 
above  the  mouth  of  the  weft  fork,  and  to  run  up  and 
down  the  faid  creek  and  eaft wardly  for  <)uantity. 
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The  branch  of  Panther  creek  which  was  at  the  date  of     Wilsob 
the  entry  generally  denominated  the  weft  fork,  is  fome*         t*» 
thing  more  than  twelve  miles  and  one  quarter  of  a  mile     Masoit. 
above  its  mouth.     The  entry  of  8^00  acres  is  to  begin  *       y^nn" 
four  miles  above  the  weft  fork,  and  the  land  in  contro- 
Tcrfy  ought  to  be  placed  above  that  entry,    ^t  it  is  fur- 
▼eyod  bdow  the  weft  fork. 

To  (Aviate  this  difficulty  the  counfel  for  the  defendant 
in  error  produces  and  reUes  upon  the  entry  of  Oflober 
a7tht  i7do« 

That  entry  isiathefe  words: 

<<  George  Mafon  defires  to  make  his  entry  of  8,400 
acres  more  fpecial  on  Panther  creek,  viz.  to  begin  four 
miles  above  the  forks  of  Panther  creek,*  where  it  mouths 
into  Green  river,  on  the  eaft  fide,  running  up  and  back 
for  quantity.'' 

This  entry  is  contended  to  be,  not  a  removal,  but  an 
explanation  of  that  which  had  been  made  on  the  aptfa  of 
April,  1780,  and  being  merely  an  explanation,  the  fur- 
wy  of  the  iuid  in  controverfy,  beginning  at  the  upper 
comer  of  the  furvey  of  the  8,400  acre  tra£t,  ccmforms  to 
its  original  location,  and  is  confequently  free  from  the 
exception  made  to  it* 

If  this  pofition  be  true,  the  entry  of  the  a7th  of  Oc- 
tober, 1 7>>o,  muft  defcribe  the  fame  land  with  that  which 
is  described,  though  with  lefs  certainty,  by  the  entry  of 
the  apth  of  April  in  the  fame  year. 

But  the  entry  of  the  29th  of  April,  calls  for  a  begin- 
ning four  miles  above  the  mouth  of  the  weft  fork  of 
Panther  qreek^  which  fork  is  more  then  twelve  miles  in 
a  ftraight  line  above  the  mouth  of  the  crcek„  and  the  fub- 
fequent  entry  begins  four  miles  above  the  forks  of  Panther 
creek  where  it  mouths  into  Green  river.  The  weft  fork 
of  Panther  creek  and  the  mouth  of  the  fame  creek  where 
it  empties  into  the  river  are  perfedily  diftinA  and  feparate 
places  and  were  fo  underftood  at  the  time  this  location 
was  made. 


V 
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Wilson  It  is  however  tontended.that  in  the  ettenfive  wilderaefs 
T^  offered  for  fale,  accuracy  of  defcription  was  not  to  be 

Mabov.  expelled,  and  the  point  of  union  between  a  creek  tad 
V        ^  river  might  well  be  miftaken  for  the  forks  of  a  creek. 

This  wodid  not  be  very  probable  in  any  cafe,  but  is 
totally  inadmiffible  in  this,  becaufe  names  of  places  which 
they  were  generally  underftood  to  poffefs  have  been  ufed 
by  the  perfon  locating  for  Mr.  Mafon,  and  as  there  are  no 
other  controlling  boundaries  referred  to,  they  mnft  be 
underftood  as  dcfignating  the  water  courfes  which  were 
commonly  defcribed  bv  thofe  names,  and  which  any  per- 
fon inclined  to  locate  tne  adjacent  refiduum,  would  ne- 
ceffarily  fuppofe  to  have  been  referred  to  by  them. 

But  if  the  location  of  Odobet  explains  without  re- 
moving that  of  April,  then  the  original  entry  might  with- 
out fuch  explanation,  have  been  there  furveyed,  and 
could  not  have  been  properly  furveyed  four  miles  above 
the  weft  fork. 

This  would  fcarcely  have  been  attempted. 

Indeed  the  counfel  for  the  appellee,  in  admitting  that 
an  entry  made  on  the  land  in  controverfy,  fubfeqtient  to 
Mafon's  entry,  but  before  his  furvey,  would  have  been 
good,  feems^to  have  difclofed  an  opinion  that  the  original 
entry  did  not  comprehend  the  land  in  queftion,  and  that 
not  the  entry,  but  the  furvey  is  to  be  relied  on  as  the 
foundation  of  his  title. 

To  the  court  it  appears  perfeftly  clear,  that  the  entry 
of  the  27th  of  0£tober  was  a  removal  and  not  an  expla- 
nation, of  that  of  the  29th  of  April. 

It  has  not  been  contended  that  the  removal  of  the  8,400 
acrd  entry  has  alfo  removed  that  of  8,300  acres. 

The  title  of  Mafon  then  if  good,  muft  be  (hewn  to  be 
fo  by  eftabliihing  that  a  furvey  without  an  entry  is  a  fuf^ 
ficient  foundation  for  a  title. 

With  a  view  to  difcover  whether  this  queftion  has  been 
fettled  in  Kentucky  all  the  adjudications  contained  in  the 
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book  of  reports  fttmiihed  by  the  cotmfel  for  the  plaintiff     Wilsoit 
in  error,  have  been  examined.    It  is  not  perceived  either         'v. 
that  the  queftion  has  been  direAIy  determined,  or  that  '   MAsoit. 
in  J  principles  have  teen  fettled  which  govern  it.  ^  .     V      ' 

This  cafe  then  is  of  the  firft  imprei&oil. 

The  a£^  of  the  Virginialegiflature  muft  be  expounded 
according  to  the  opinion  this  court  may  entertain  of  its 
import,  without  deriving  any  aid  from  the  decifions  of  the 
ftate  tribunals. 

In  1779,  Virginia  opened  a  land  office  for  the  fale  of 
an  extenfive  umettled  and  almoft  unexplored  country, 
the  motives  for  which  are  ftated  in  the  preamble  of  the 
ftatute  to  have  been,  **  to  encourage  the  migration  of 
foreigners,  promote  population,  increafe  the  annual  reve« 
nue^  and  create  a  fiind  for  difcharging  the  public  debt." 

Any  perfon  whatever  might  become  a  purchafer  of  any 
portion  of  thefe  lands  bv  paying  into  the  treafury  of  the 
commonwealth  the  purcnafe  money  required  by  law.  By 
doing  fo  he  became  intitled  to  a  warrant  authorizing  any 
furveyor  to  lay  off  for  him  in  one  or  more  furveys  the 
quantity  of  land  purchafed.  It  was  apparently  contem- 
plated by  the  law  that  the  number  of  purchafers  would 
immediately  become  very  confiderable.  The  condition 
of  thefe  purchafers  in  this  ftage  of  the  contradl  ought 
to  be  diftinAly  underftood.  They  had  acquired  a  right 
each  to  appropriate  to  himfelf  fo  much  of  the  vacant  land 
belonging  to  die  commonwealth  as  ke  had  purchafed,  but 
no  ri^t  either  in  common  or  feverally,  to  the  whole  or 
any  particular  part  of  the  country,  untU  fuch  right  {houI4 
be  acquired  by  further  meafures. 

This  was  at  the  fame  time  the  fituation  of  a  great  num- 
ber of  perfons,  and  a  prior  was  in  no  refpe£l  more  eligibly 
circnmftanced  than  a  fubfequent  purchafer,  except  in  the 
fingle  cafe  of  both  applying  precifely  at  ihe  fame  time» 
for  the  purpofe  of  appropriating  each  to  himfelf  the  fame 
land.  Had  the  purchafer  of  the  firfl:  warrant  been  negli^ 
gent  enough  to  hold  it  up  until  the  whole  land  was  ap- 
propriated, the  title  />f  every  fubfequent  purchafer  would 
have  been  good  againft  )iiin,  and  be- would  have  been 
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Witsen 


without  remedy.  The  original  fmrchafe  of  a  wamnt 
then  creating  only  a  general  claim  which  gave  of  itSdf 
»only  in  a  fingle  cafe  priority  of  right  to  the  prior  ptuw 
chafer,  it  b^ame  indifpeniabW  neceflary  to  prefcribe  a 
mode  by  which  this  general  title  (hould  be  fatisfied  by 
the  appropriation  of  a  particular  trad  of  land. 

This  mode  feems  to  have  been  prefcribed  by  that  part 
of  the  a£t  which  fays  that  «  every  perfon  having  a  land 
^*  warrant  and  being  defirous  of  locating  die  fame  on  any 
**  particular  wafte  and  unappropriated  lands,  JbaU  lodge 
«  fuch  warrant  with  the  furveyor  of  the  country  wherein 
«  the  lands  or  the  greater  part  of  them  lie.**  **  The  party 
«  ihall  dire£l  the  location  thereof  fo  fpecially  and  pre- 
«  cifely  that  others  may  be  enabled  wi/A  certainty^  to  lo- 
<<  cate  other  warrants  on  the  adjacent  reiiduum ;  which 
«  location  fhall  bear  date  the  day  on  which  it  ihall  be 
**  made,  and  ihall  be  entered  by  the  furveyor  in  a  book 
"  to  be  kept  for  that  purpofe." 

This  mode  of  appropriation  pointed  out  by  the  law  at 
that  which  muft  be  ufed  by  any  perfon  defirous  of  lo- 
cating a  warrant  on  any  particular  wafte  and  unappropri- 
ated land,  requires  that  the  location  ihall  be  given  to  the 
furveyor  with  the  warrant,  in  order  to  be  entered  in  a 
book  kept  for  that  purpofe,  which  is  denominated  die 
book  of  entries. 

It  is  apparent  throughout  the  whole  a£t  that  the  legif- 
lature  never  contemplated  a  furvey  as  being  in  itfcif  an 
appropriation  of  land,  or  fuppofed  that  one  would  be 
ever  made,  if  not  founded  on  a  previous  entry. 

Some  few  of  the  many  paflages  which  are  found  in 
varions  parts  of  the  law  will  be  fele^ed  to  evince  this 
pofirion. 

The  furveyor  is  forbidden  to  admit  the  entry  of  any 
warrant  on  treafury  rights,  except  pre-emption  warrants^ 
in  his  books  before  the  firft  day  of  May  next  fuccecding 
the  paflage  of  the  a£l.  But  the  prohibition  does  not  ex- 
tend to  a  furvey,  and  yet  this  would  have  been  equally 
neceflary  if  land  could  have  been  appropriated  by  a  fur- 
vey without  a  previous  location. 
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It  b  declared  that  no  entry  or  location  Ihall  be  admit- 
ted for  certain  lands  which  are  defcribed  in  the  a£l  and 
ifltended  to  be  referved :  But  there  is  no  declaration  that 
they  ihall  not  be  furveyed.  This  omiffion  manifefts  an 
opmion  that  they  could  not  be  appropriated  by  funrey 
alone. 

In  prefcribing  the  duty  of  a  furreyor  the  law  enjoins 
him  to  proceed  with  all  pra&icable  difpatch  to  furvey  all 
hnds  entered  in  his  office;  and  many  rules  are  given  to  re- 
gulate the  fuYcying  of  entries  \  but  there  is  not  a  fy liable  in 
the  ad  which  contemplates  or  makes  a  fingle  provifion 
for  fuTveys  not  founded  on  a  prior  entry  made  in  the  b«ok 
of  entries. 

The  mode  of  appropriation  then  which  the  law  defig« 
aates  has  not  been  purfued,  but  it  is  contended  that  ano- 
ther courfe  has  been  adopted  which  equally  produces  all 
die  objeAs  defigned  to  be  eflFe£ted  by  the  location  in  the 
book  of  entries,  and  which  therefore  ought  to  be  received 
as  a  fufficient  fubftitute  for  an  entry. 

The  legiflature  of  Virginia,  when  bringing  her  lands 
into  the  market,  had  undoubtedly  a  right  to  prefcribe 
the  terms  on  which  ihe  would  fell,  and  the  mode  to  be 
purfued  by  purchafers  for  the  purpofe  of  particularifing 
the  general  title  acquired  by  obtaining  a  land  warrant* 
The  court  is  by  no  means  fatisfied  of  its  power  to  fub- 
ftitnte  any  equivalent  a£l  for  that  required  by  the  law. 

The  tafe  of  Blackwell  v.  Harper,  reported  in  2.  At« 
^^h  93>  has  been  cited  to  (how  the  authority  of  a  court 
todifpenfe  with  part  of  a  ftatute  direfling  the  mode  of 
proceeding  to  be  obferved  by  a  perfon  who  claims  title 
under  fuch  ftatute. 

That  cafe  arofe  under  an  a£l  of  parliament  which  di- 
refls  that  <<  any  perfon  who  (hall  invent,  or  defign,  en- 
grave, &c.  any  hiftorical  or  other  print  or  prints,  ihall 
have  the  fole  right  and  liberty  of  printing  and  re-printing 
the  fame  for  the  term  of  fourteen  years,  to  commence 
from  the  day  of  the  firft  publiihing  thereof,  which  ihall 
be  truly  engraved  with  die  name  of  the  proprietor  .on 
each  plate,  and  printed  on  every  fuch  print  or  prints." 
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The  plaintiff  had  engraved  certadn  niedicinal  plants^  a 
work  deemed  within  the  ad,  and  had  brought  a  bill  to 
eftablifli  her  right  to  the  fole  property  in  them,  and  to 
reftrain  the  defendant  from  copying  and  cngraTing  them* 
upon  the  penalties  within  the  a&  of  parliament. 

It  was  objeAed  that  the  day  of  publication  from  which 
the  term  was  to  commence  had  not  been  engrared,  and 
fo  the  a£t  had  not  been  complied  with  and  confequently 
.  the  property  had  not  vefted. 

Lord  Hardwicke  was  of  opinion  that  the  property 
Teftedy  although  the  day  of  publication  was  not  engraved, 
and  that  the  words  directing  the  day  of  publication  to 
be  engraved  on  each  print  were  only  neqeffary  to  make 
the  penalties  incur,  not  to  give  the  title. 

«  Here/'  faid  his  lordfliip,  «  the  danfe  which  vefts 
the  property  is  diftindi/' 

This  opinion  however  was  givetf  with  great  doubt,  and 
only  an  injunAion  was  granted  without  cofts  and  without 
an  order  for  an  account. 

The  cafe  of  Blackwell  v.  Harper  has,  at  the  bar,  been 
denied  to  be  law.  However  this  may  be,  it  is  certainly 
eflentially  variant  from  that  before  the  court. 

The  opinion  of  lord  Hardwicke  was  not  that  where 
any  circumftance  was  required  by  a  ftatute  in  order  to 
veft  a  title,  other  equivalent  a^s  -might  be  received  as  a 
fubftitute;  but  that  the  particular  ftatute  on  which  the 
cafe  depended,  did  not  require  the  omitted  circumftance, 
fince  the  property  was  vefted  by  a  diftin6i  claufe. 

By  a  reference  to  the  words  themfelves,  it  will  be  per- 
ceived  that  the  expreffion  of  the  a£l  of  parliament  ia 
fuch  as  might  perhaps  warrant  this  opinion.  The  pro* 
perty  is  completely  vefted  before  the  diredion  concerning 
the  date  of  the  publication  is  given,  and  lord  Hardwicke 
fuppofes  it  to  be  aqueftion  on  which  judges  would  difer 
whether  the  fubfequent  words  were  merely  dire^lory  or 
defcriptive.  A  perfeA  property  in  the  fpecific  thing  was 
fuppofed  by  that  judge  to  have  been  given  by  other  words, 
and  on  that  idea  lus  decree  isdeclared  to  have  been  fonned. 


DECEMBER,  iSoi.  ff 

B«t  io  the  cafe  under  confidention no  property  Inibc     Wi umn 
fyeatic  thing  is  fuppofed  to  have  been  given  hj  other         *>'• 
words.     No  title  to  it  is  created  by  any  other  part  of  the     ^  *«oir. 
aA.    The  purchafe  of  the  land  warrant  gave  a  power  to  *^ 
appn^niate,  but  was  no  appropriation,  and  the  mode 

Einted  out  by  the  legiflature  would  feem  to  the  court  to 
that,  whicn  can  alone  give  title  to  the  particular  lands. 

But  if  diss  opinion  fliould  even  be  too  ftriA,  if  aa 
ad  entirdy  equivalent  to  an  entry  could  be  received  as  a 
fubftituteior  one,  a  furvey  does  not  appear  to  be  fuch  am 
a{ly  nor  does  it  feem  to  have  been  fo  confidered  by  the 
kgiflature. 

From  the  circumftances  under  vriiich  the  aA  for 
eftaUtlhing  the  land  office  was  paffed,  as  well  as  from 
die  expreffi<Mis  of  that  ad,  it  is  apparent  that  the  entrf 
iras  intended  to  give  complete  notice  to  other  purchafert 
diat  the  land  located  was  already  appropriated.  The 
mode  of  giving  this  notice  it  was  certainly  proper  to  pre» 
ficribe.  By  doing  fo,  the  numerous  doubts  and  queftions 
ooDccming  the  fufficiency  of  notice,  which  would  inevit* 
abiy  arife  from  leaving  that  important  fad  to  the  difcre* 
tioa  of  inctividuals,  in  the  jGrft  inftance,  and  then  to  the 
difcTttion  of  courts  to  be  ezercifed  many  years  after  all  the 
lands  ihoald  be  located,  would  be  in  a  confiderable  de* 
{rce  obviated* 

It  was  doubtlefs  an  important  objed  to  obviate  them* 

The  regulations  therefore  refpeding  entries  are  all  cal« 
calated  to  make  them  as  notorious  as  poi&ble.— Not  fo 
of  furveys. 

The  entries  and  furveys  are  to  be  kept  in  feparate  books. 
Why  fo  if  a  furvey  amounted  to  an  entry? 

'  The^ntry  muft  be  dated  when  made  by  the  locator; 
but  the  time  of  recording  a  furvey  may  appear  ornot  at 
Ac  difcretion  of  the  furveyor,  and  a  fuUequent  furvey 
ttuy  be  recorded  before  one  of  prior  date* 

There  are  to  be  no  blanks  in  the  book  of  entries,  and 
ibis  regulation  is  well  calcuhted  for  the  prevention  of 
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Wilson     fmids  in  the  origin  of  tides.     It  docs  not  apply  to  the 
a;.  book  of  furveys. 


^l1  ASON 
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The  book  of  entries  is  open  to  the  infpc£iion  of  every 
perfon.  The  book  of  furveys  cannot  be  looked  into  but 
at  the  difcretion  of  the  furveyor. 

If  a  prior  entry  be  alleged  the  perfon  aflFedied  there- 
by has  a  right  to  demand  a  copy  thereof  5  but  no  copy  of 
a  furvey  can  be  given  to  any  other  than  the  proprietor 
until  twelve  months  after  it  ihall  have  been  made. 

From  the  whole  adl  a  legiflative  intention  to  make  an 
entry,  and  an  entry  only,  the  foundation  of  title  to  any 
particular  tra£l  of  land  is  ftrongly  to  be  inferred,  and  if 
even  an  equivalent  aft  could  be  received,  a  furvey  does  not 
appear  to  be  fuch  an  aft.  In  this  particular  cafe  it  is  true 
that  complete  notice  was  obtained  by  it,  but  titles  rouft 
reft  on  general  principles,  and  in  the  general,  a  furvey 
would  not,  without  fomething  more  than  the  law  requires, 
be  notice.  The  law,  therefore,  can  not  contemplate  a 
furvey  as  of  equal  operarion  with  an  entry. 

A  queftion  has  been  made  at^the  bar,  whether  a  caveat 
is  in  the  nature  of  an  equitable  aftion,  and  on  the  fuppo* 
fition  that  it  is  of  that  nature,  the  couniel  for  the  defend- 
ant in  error  has  infifted  that  .Wilfon,  having  exprefs 
notice  of  Mafon's  furvey,  was  unable  to  acquire  tide  to 
the  land  appropriated  by  that  furvey. 

This  would  be  true  if  the  furvey  gave  to  Mafon  any 
tide  eitlier  in  law  or  equity.  But  if  a  furvey  without  an 
entry  was  no  appropriation — if  it  gave  no  tide — then 
notice  of  the  furvey  could  not  create  a  title. 

The  doftrine  of  notice  is  well  eftabliflied.  He  who 
acquires  a  legal  title,  having  notice  of  the  prior  equity 
of  another,  becomes  a  truftec  for  that  other  to  the  ex- 
tent of  his  equity-  But  if  he  has  no  equity,  then  there 
is  nothing  for  which  the  purchafer  of  the  legal  eftate  can 
be  a  truftee. 

A  point  in  die  cafe  ftill  remains  wh?ch  appears  more 
doubtful,  and  concerning  which  very  confiderable  difficul- 
ties have  been  felt. 
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Although  Mafon's  fuTvey  may  girc  him  no  title,  it  is 
queftioned  whether  Wilfpn  can  maintain  a  caveat  againft 
it.  .\'"-. 


WiLSOH 

Ma?:ON. 


The  caveat  is  a  remedy  given  .to  j)ycyent  a  patent  from 
iifuing  in  certain  cafes  where  thV/lircflions  of  the  law 
have  been  violated  to  the  injury  of  t&c**cOinsnonwealth, 
or  where  fome  other  perfon  hath  a  betterrigh't.'  The  cafe 
before  the  court  is  that  of  a  better  right.     The*terift^  jn 
which  this  remedy  is  accorded  to  the  perfon  wK6*W7^<t-. 
avail  himfelf  of  it  for  the  purpofe  of  aiTerting  his  oVii ' 
title  are,  «<  or  if  any  perfon  fhall  obtain  a  furvey  of  lands ' 
"  to  which  another  hath  by  law  a  better  right,  the  perfon 
**  having  fuch  better  right  may  in  like  manner  enter  a  ca- 
«  veat,''  &c. 

Confiderable  doubts  were  entertained  whether  the  word 
**  batby*  in  the  defcription  of  the  chara£ler  by  whom  a 
caveat  might  be  maintained,  did  not  abfolutely  require 
that  the  better  right  ihould  exift  at  the  time  the  furvey 
Ihould  be  obtained.  This  conftruftion,  to  which  fome  of 
thccottrt  were  at  firft  greatly  inclined,  would  have  involv- 
ed confiderable  inconvenience,  and  would  have  defeated 
what  is  deemed  the  effential  obje£l  for  which  the  remedy 
was  given. 

It  has  been  already  ftated  to  be  the  opinion  of  the  courts 
that  a  furvey  not  founded  on  an  entry  is  a  void  aft  and 
conftitQtes  no  title  whatever.  Confequently  the  land  fo 
funreyed  remains  vacant  and  liable  to  be  appropriated 
by  any  perfon  holding  a  land  warrant.  It  is  difficult  to 
conceive  that  a  remedy  defigned  to  enable  an  individual 
who  has  made  his  entry  in  conformity  with  the  law,  to 
prevent  another  from  obtaining  a  grant  for  the  land  he 
has  entered,  ihould  be  withheld  from  any  perfon  whofe 
entry  entitles  him  to  the  land  he  has  located.  It  is  not . 
lefs  difficult  to  impute  to  the  legiflature  an  intention  to 
proteft  a  furvey  to  which  the  law  denies  all  power  of  ap- 
propriating the  land  it  comprehends,  or  an  intention 
of  carrying  fuch  furvey  into  grant,  while  another  has  le- 
gally appropriated  to  himfelf  the  land  thus  to  be  granted. 
It  would  be  difficult  to  ftate  a  cafe  to  which  the  principle, 
that  a  remedy  fliould  befo  extended  as  to  meet  the  mifchief, 
would  apply  more  forcibly  than  to  this.     If  however  the 
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Wilson  terms  of  the  law  had  been  explicit,  thofe  teniit  nvft  hare 
controlled  the  fubjeA.  But  the  ^xpreffion  of  the  a£l  is  not 
if  any  perfon  fhall  obtain  a  fjApnij  to  which  another  at  the 
time  fuch  furvejr  may  hie  dbtafned  (hall  have  bj  law  a  bet* 
ter  right,  the  perfoji  iiaViw  ibch  better  right  may  enter  a 
caveat,  &c.  Tlt&whris  of  the  bw  are  not  thus  cxprefik 
They  are, . if %4kiy.  perfon  (hall  obtain  a  funreyof  land  to 
which  ^ndthet  Aatb  by  law  a  better  right  The  word  ikiti 
in*  i^.m6(t  HfriA  and  rigid  fenfe  would  refer  neither  to  the 
/tii|!6.^  making  the  furvey,  nor  or  of  entering  the  caveat, 
••./]^\it  to  the  prefent  moment  when  the  word  is  ufed,  and 
*  'would  require  that  the  better  ridbt  fliould  exift  at  the 
time  of  the  paflage  of  the  a£t.  This  conftrudion  would 
be  univerfally  rejefied  as  abfurd^  and  all  would  expe&  the 
court  to  underftand  the  words  more  liberally,  and  to  ex- 
pound them  fo  as  to  giTC  fome  efftA  to  the  legiflatire  wilL 
Some  latitude  of  conftru£tion  then  muft  be  ufed,  (6me 
words  additional  to  thofe  ufed  by  the  legiflature  muft  be 
underftood,  and  this  being  apparent,  the  court  perceive 
no  fufficient  motive  for  extending  the  remedy  to  rights 
exifting  when  the  funrey  fliall  be  made,  and  denying  it 
to  thofe  which  are  equally  yalid  and  which  exift  wben 
the  caveat  may  be  entered. 

The  caveat  entered  by  Wilfon  is  therefore  maintainable 
under  the  land  law  of  Virginia,  fince  his  title  had  accru- 
ed when  it  was  entered.     . 

The  court  is  of  opinion  that  the  diftrid  court  of  Ken- 
tucky has  erred  in  deciding  that  the  defendant  in  error  hath 
the  better  right,  and  that  their  judgment  ought  to  be  re* 
verfed  and  annulled.     In  purfuance  of  this  opinion  I  am 
,    direded  to  deliver  the  following  judgment* 

Judgment  of  the  court. 

t<  Whereupon^  it  bconfideredbythe court  that  theplain* 
«<  tiff  Wilfon  hath  by  law  the  better  right  to  the  land  in 
^  controverfy,  and  that  the  judgment  of  the  court  of  the 
«  United  States  for  the  diftri£l  of  Kentucky  be  reverfed 
<<  and  annulled ;  and  that  the  regifter  of  the  land  office  in 
«  Kentucky  do  iffue  a  grant  to  the  laid  Wilfon  upon  his 
<<  funrey  of  30,000  acres  of  land  regiftered  in  die  feid 
'<  office,  according  to  the  metes  and  bounds  thereof ,  and 
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«<  diaft  die  faid  plaintiff  do  alfo'recovcr  his  cofts  expended  Wilsom 
«<  in  this  court  and  in  the  faid  diftri£t  court,  all  which  '^^ 

« is  ordered  to  be  certified  to  the  faid  diftrift  court,  and  Mason. 
u  the  faid  regifter  of  the  land  office  accordingly/' 

Lt  tie  cafe  efMafcn  v.  WilfoHy  the  judgment  of  the  court 
wasy  <<  that  me  defendant  Wilfon  hath  by  law  the  better 
^  right  to  the  land  in  controverfy,  and  that  the  judgment 
^  of  the  court  of  the  United  States  for  the  diftri£l  of 
*^  Kentucky  be  reverfied  and  annulled ;  and  that  the  faid 
^  caveat  be  difmiffedi  and  that  the  defendant  Wilfon  reco* 
<«  vcr  Us  cofts,  &c."* 


'  UNITED  STATES  v.  SCHOONER  PEGGY. 


ILRROR  to  the'circuit  court  for  the  diftri£t  of 
CoaneCHciit,  on  a  queftion  of  prize* 

The  fads  found  and  ftated  by  judge  Law,  the  diftrid 
judge,  were  as  follow : 

^  That  die  (hip  Trumbull,  duly  commiffionedby  the 
^  Pfelident  of  the  United  States,  with  inftru Aions  to  take 
^  any  armed  French  veflel  or  Veffels  failing  under  autho- 
^  rity,  or  pretence  of  authority  from  the  French  republic, 
^  which  fliall  be  found  within  the  jurifdiAional  limits  of 
«  the  United  States,  or  elfenvhere  on  the  highfeas^  &c.  as  fet 
«<  forth  in  faid  inftrudions ;  and  faid  ihip  did  on  the  24th 
«  day  of  April  laft  (April  1 800)  capture  the  fchooner  Peg- 
«  gy,  o/?^  running  her  a/hore  a  few  miles  to  the  weftward 
<<  of  I^nrt  au  Prince,  within  the  dominions  and  territory  of 
«  General  Toujaintf  and  has  brought  her  into  port  as  fet 
•<  fordi  in  the  libel,  and  it  further  appears  that  all  the  fads, 
<(  contained  ip  the  claim,  are  truef ;  whereupon  this  court 


notice  intlie  form  prefcribedby  kw,  Tkle 
70.  71 — ami  I.  H.  M  609.  NuAUfim 


*  As  !•  tbe  Bcoeffity  of  _ 
J«M/'«  Mffaj  M  biiU,  67.  6S. 
«.  Ccmiiit. 

f  Tlie  aosterial  fa^t  ftated  in  the  daim  are,  tliat  the  fchooner  was  the 
fwf  mi  9i  sitisaii«f  the  French  republic ;  thatlhtwaapcnnitted  by 

Tottfiaiat 


U.  Statis, 

SCHOONBI. 
PlCGY. 

< , » 

A  final  condem- 
nation in  an  in- 
ferior court  of 
admiralty, 
where  a  rigrht 
of  appeal  eziftt 
and   hat  been 
claimed,  it  not 
a  definitive  con- 
demnation 
within  the 
meaning  of  the 
4th  article  of 
the  conTcntion 
with  France, 
figned  Sept.  30, 
1800. 

The  court  it  at 
much  bound  at 
the  ezccntife  to 
take  notice  of  a 
treaty,  and  will 
rcTcrfe  the  ori- 
ginal decree  •f 
condemnation 
(although  it  was 
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U.  States,  "  arc  of  opinion  that  as  it  appears  that  the  faid  fchoofiet 

*v.  «  was  folely  upon  a  trading  voyage  and  failed  under  the 

Schooner    cc  permiflion  of  Touflaint  with  difpatches  for  the  French 

Peggy.       «  government,  under  a  convoy  furnifhed  by  Touflaint, 

^        *  «  with  direftions  to  touch  at  Leogane  for  fupplics,  and 

*^Tf  '^d^d     "  *^^  *^  ^^"^®  ^^  '^^^  ^"  ^^^'^^  ^^^  ^^  prefumcd  to  be 

crcc  rcftoration  "  <^^^Y  f^r  felf  defence  5  neither  does  it  appear  (he  had  ever 

of  the  proper-  <<  made,  or  attempted  to  make,  any  depredations,  and  diat 

ty  under  the      c<  (he  was  not  fuch  an  armed  veflel  as  was  meant  and  in- 

&1CC  ^rorigi.  "  *«*"^^^  ^y  ^^«  ^^^s  of  the  United  States  (hould  be  fub- 

nal  condcmna^    "  jcft  to  capture  and  condemnation ;  and  that  the  fitua- 

tioij.  «  tion  (he  was  in,  at  the  time  of  capture,  being  aground 

^^^^'    ^of  Ac  "  '^^^^'^  ^^^  territory  and  juri/diBhn  ofTouJfaint^  flic  was 

tarn  bizb  feat  T  "  "^^  ^^  ^^  ^^^  f^^^s,  fo  as  to  be  intended  to  be  within 

<<  the  in(lru6lions  given  to  the  commanders  of  American 

**  fliips  of  war  :  Therefore,  adjudge  faid  fchooner  is  not 

<<  a  lawful  prize,  and  decree  that  faid  fchooner  with  her 

<<  cargo  be  reftored  to  claimant." 

From  this  decree  the  attorney  for  the  United  States,  in 
behalf  of  the  United  States  and  the  commander,  officers 
and  crew  of  the  Trumbull,  appealed  to  the  circuit  court,  in 
which  Judge  Cuihing  fat  alone,  as  the  diftriA  judge  de- 
clined fitting  in  the  caufe,  on  account  of  the  intereft  of 
his  fon  who  was  one  of  the  officers  on  board  the  Trum- 
bull, at  the  time  of  capture,  and  who,  if  the  fchooner 
ihould  be  condemned,  would  be  entitled  to  a  (hare  of  the 
prize  money. 

The  circuit  court  on  the  appeal  found  the  following 
fa£ts,  and  gave  the  following  opinion  and  decree : 

Touflfaint  to  receive  on  board  the  cargo  which  was  on  board  at  the  time 
of  capture ;  that  (he  had  difpatches  from  Touflaint  to  France ;  that  (he 
failed  by  his  authority  on  the  %^A  of  April,  for  France,  navigratcd  by  10 
men,  including  BuiiTon  the  claimant,  and  Gillibert  the  commander,  and 
having  ob  board  4  fmall  3  pound  carriage  guns,  foieJy  for  defence  againft 
piratical  aflaults,  and  being  under  convoy  of  a  tender,  furnifhed  b/ 
Touflaint.  That  on  the  33d  April,  fhe  was  run  afliore,  a  few  miles  to 
the  weftward  of  Port  au  Prince,  within  the  dominion,  jurifdiSfion,  and  ter^ 
ritory  of  general  Touffaint,  fo  that  fbe  tva*  fafi  and  tight  aground;  at  which 
time,  and  in  which  fltuation,  the  boats  and  crew  of  the  Trnmbnll  aN 
tacked  and  took  pofleflion  o£  her,  and  got  her  ofi".  That  Touflaint  theo 
was,  and  ftill  is,  on  terms  of  amity,  commerce  and  friendihip  with  the 
United  States,  duly  entered  into  and  ratified  by  treaty.  That  the  fchooner 
was  on  a  lawful  voyage  for  the  fole  purpofe  of  trade ;  and  not  commit* 
iioncd,  or  in  a  condition  to  axmoy  or  injure  the  trade  or  commerce  of 
the  United  Sutei. 


yss^n^^m^w^nm 
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«That  David  Jcwitt,  commander  of  the  faid  public   U.  Statb* 

*  armed  veflel»  called  the  Trumbull,  being  duly  commif-  •^• 
«fioncd,  and  inftruftcd  by  the  Prefident  of  the  United    Schooner 
^  States,  as  fet  forth  in  the  faid  libel,  did  on  or  about  the  ^  P  ^-Qv*    ^ 
«  a3d  of  April  laft,  capture  the  faid  fchooncr  Peggy,  af-  t 

«*  tcr  running  her  aground  about  piftol  fliot  from  the  Oiore, 
«  a  few  miles  to  the  weftward  of  Port  au  Prince,  called 
**  alfo  Port  Republican,  on  the  coaft  of  the  ifland  of  Saint 
<*  Domingo,  and  afterwards  bring  her  into  port,  as  fet 
"  forth  in  the  libel.  That  at  the  time  of  the  capture  of 
«  the  faid  fchooner  there  were  ten  perfons  aboard  her. 
•«  That  Ihc  was  then  armed  with  four  carriage  guns,  be- 
**  ing  four  pounders,  Vith  four  fwivci  guns,  fix  muf- 
'<  kets,  four  piftols,  four  cutlafles,  two  axes,  fome  board- 
^  ing  hatchets,  tommahawks,  and  handcuffs.  That  ihe 
^  was  a  trading  French  veflel  of  about  a  hundred  tons, 
^  then  laden  with  coffee,  fugar,  and  other  merchandize. 

*  That  flie  had  come  from  Bourdeaux  to  Port  au  Prince, 
^  where  the  claimant  had  taken  in  faid  cargo,  and  from 
«  whence  he  failed  on  or  about  the  faid  23d  day  of  April 
**  with  £iid  fchooner  and  cargo,  having  difpatches  from ' 
•*  general  ToulTaint  for  the  7rencb  government.  That 
*^  die  faid  Buiifon  failed  from  Port  au  Prince  as  aforefaid 
**  with  the  permiffion  and  direction  of  general  Touflaint 
**  to  proceed  to  Bourdeaux ;  that  faid  fchooner  fo  failed 
**  from  Port  au  Prince  under  convoy  of  an  armed  veflel 
^  by  order  of  faid  Touflaint  without  a  paflport  from  Mr* 
**  Stevens,  conful  general  of  the  United  States  at  Saint 
^  Domingo,  but  that  Buiflbn  had  been  promifed  by  Touf- 
*'  famfs  brother  that  one  (hould  be  obtained  and  fent  him» 
**  which,  however,  was  not  done;  that  faid  fchooner  had 
*<  failed  from  Bourdeaux  for  Port  au  Prince  with  fifteen 
^  men,  befides  eight  pafiengers  (according  to  the  roll  of 
^  equipage)  armed  with  fome  guns,  fwivels  and  mufkets; 
^  that  faid  captain  BuiflTon  was  u'ithout  any  commiflion  as 
*<  for  a  veflfel  of  war,  and  alleges  that  he  was  armed  on- 
"  ly  for  felf  defence*  That  at  the  time  of  faid  capture^ 
"  the  guns  of  faid  fchooner  were  loaded  with  cannifter 
*^  fiiot,  one  of  which  being  fired,  the  {hot  fell  near  the 
"  bow  of  the  Trumbull ;  but  the  faid  Buiflbn  declarer 
^  that  faid  gun  was  fired  only  as  a  fignal  to  his  convoy. 
*'  That  the  faid  captain  Buiifon  appeared  to  be  in  a  di& 
**  pofition,  and  was  prepared  with  force  to  refift  the  boats- 
^  which  were  fent  from  the  Trumbull  to  board  him,  a  lit* 

O 
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O.  States  <<  tie  previous  to  the  capture,  in  cafe  of  their  attenip^g 
'v.         «  it ;  and  that  the  faid  fchooner  and  cargo  are  French 
ScHooNim    «c  property. 

Jl  BGGY* 

"^   V        ^      «  Upon  thefe  fafts  the  court  is  of  opinion  as  foUovrs, 
"  viz. 

«  However  compaffioil  may  be  moved  in  favour  of 
<<  the  claimant  by  fome  circumftances  v  fuch  as  that  he 
f<  was  charged  with  difpatches  from  general  Toufiaint* 
*<  between  whom  and  the  United  States  there  were 
*<  fome  friendly  arrangements  rcfpe^ling  commerce*,  that 
<<  he  was  not  in  a  capacity  of  greatly  annoying  trade^ 
'<  from  the  fewnefs  of  his  men ;  and  bis  allegation  that 
**  he  was  armed  only  in  defence  ;  yet  as' the  court  is  bound 
<<  by  law,  which  makes  no  fuch  diftin£lions;  as  armed 
•<  French  veiTgls  arc  not  protected  by  any  treaty  or  con^ 
<^vention;  particularly  not. by  the  regulations  betweea 
«  general  Touflaint  and  the  American  conful ;  and  as  the 
«<  faid  fchooner  Peggy  was  in  a  condition  capable  of  an* 
<(  noying,  and  even  of  capturing,  (ingle,  unarmed  trading 
«<  vefTels,  unattended  with  convoy  *,  The  court  caxmot 
«  avoid  being  of  opinion,  that  ihe  falls  within  the  de- 
<<  fcription,  and  general  defign,  of  the  expreflion  of  the 
^<  law,  an  armed  French  vefiel. 

2dly.  That  (he  was  captured  on  the  high  feas :  the  ar- 
<<  gument  taken  by  the' claimants  counfel,  from  the  extent 
<^of  national  jurifdiAion  on  fea  coafts  bordering  on 
<<  the  country,  not  applying  to  •  this  cafe  fo  as  to  ac- 
'^  quit  the  faid  fchooner;  the  fea  coaft  of  Saint  Domingo^ 
<<  not  being  neutral ;  not  made  fo  by  any  treaty  or  coo- 
<<  vention ;  .but  to  be  confidered  as  hoftiie,  upon  our  pre* 
««  fent  plan  of  laws  of  defence  with  refpeft  to  France  i 
«  as  much  fo  as  any  part  of  the  coaft  of  FrancCj  as  far  as 
♦*  regards  French  armed  vejfels. 

<«The  court  is  therefore  of  opinion  that  the  faid 
«  fchooner  Peggy  and  cargo  are  lawful  prize; 

«  It  is  therefore  confidered,  decreed  and  adjudged  by 
«  this  court,  that  the  decree  of  the  diftrift  court  refpe£l- 
«  ing  the  fame,  as  far  as  regards  their  acquittal,  be,  and 
«<  the  (ame  is  hereby  reverfed  \  and  that  the  faid  fcbooo- 
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w  er  with  her  apparel,  guns  and  appurtenances,  and  the  U.  SrATtt 
*•  goods-  and  eflfefts  which  were  found  on  board  of  her  *^* 

«  at  Ac  time  of  capture,  and  brought  into  port  as  afore*   Schoom lE 
«  faid,  be  and  the  fame  arc  hereby  condemned  as  forfeited  ^  rs^^'Y*    ^ 
**  to  the  ufc  of  the  United  States,  and  of  the  officers  and  ▼ 

«  men  of  the  faid  armed  veffel  called  the  Trumbull,  one 
«  half  thereof  to  the  United  States,  the  other  half  to  the 
♦'officers  and  men  to'be  divided  according  to  law;  the 
^  laid  fchooner  Peggy  being  of  inferior  force  to  the  faid 
«  armed  ▼effcl  caHcd  the  Trumbull." 

This  fentence  and  decree  were  pronounced  on  the  t3d 
day  of  September,  i8oo. 

During  the  prefent  term,  and  before  the  court  gaVe 
judgment  upon  this  writ  of  error,  viz.  on  the  aift  of 
December,  1801,  the  convention  with  France  was  finally 
nmfied  by  the  Prefident ;  the  fourth  article  of  which 
CDDventioa  has  thefe  words : 

"  Property  captured,  and  not  yet  definitively  condemn* 
^  cd,  or  which  may  be  captured  before  the  exchange  of 
*^  ratifications,  (contraband  goods  deftined  to  an  enemy's 
"  port  excepted)  (hall  be  mutually  rcftored."  «« This  ar-  ~ 
"  tide  (hall  take  ciFea  from  the  date  of  the  fignature  of 
"  the  prefent  convention.  And  if,  from  the  date  of  the 
«  faid  fignature,  any  property  (hall  be  condemned  con- 
"  trary  to  the  intent  of  the  faid  convention,  before  the 
"  knowledge  of  this  ftipulation  (hall  be  obtained  j  the 
«  property  fo  condemned  (hall  without  delay  be  re(tored 
«  or  paid  for.** 

On  the  30th  of  September,  1800,  this  convention  was 
figned  by  the  refpedlive  plenipotentiaries  of  the  two  na- 
tions at  Paris.  Oh  the  18th  of  February,  1801,  it  was 
ratified  by  the  Prefident  of  the  United  States,  with  the 
adrice  and  confent  of  the  Senate,  excepting  the  ad  ar- 
ticle, and  widi  a  limitation  of  the  duration  of  tlie  con- 
tention to  the  term  of  eight  years.  On  the  31ft  of  July, 
1801,  the  ratifications  were  exchanged  at  Paris,  with  % 
prorifo  that  the  expunging  of  the  2d  article  (hould  be 
confidered  as  a  renunciation  of  the  refpe£tive  prctenfions 
which  were  the  objeftof  that  article. 
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V.  States      This  provifo  being  conGdered  by  the  Prcfidcnt  as  rc- 

'^  quiring  a  renewal  of  the  aflent  of  the  Senate,  he  fent  it 

Schooner    ^q  them  for  their  advice.    They  returned  it  with  a  reiblve 

^  PHcr.Y.    ^  ^^^  ^gy   confidered   the  convention  as  fully  ratified. 

y  ' 

Whereupon, 

On  the  2ift  of  December,  1801,  it  was  promulged 
by  a  proclamation  of  the  Prefident. 

The  controverfy  turned  principally  upon  two  points : 

ift.  Whether  the  capture  could  be  confidered  as  made 
on  the  high  feasy  according  to  the  import  of  that  term  as 
ufed  in  the  a  A  of  congrels  of  July  pttt,  1798,  voL  4* 
p.  163. 

2d.  Whether,  by  the  fentence  of  condemnation  by  tbe 
circuit  court  on  the  23d  of  September,  1 800,  the  fchooner 
Peggy  could  be  confidered  as  definitively  condemned,  with- 
in the  meaning  of  the  4th  article  of  the  convention  with 
France,  figned  at  Paris  on  the  30th  of  September,  i8oo« 

The  writ  of  error  was  dated  on  the  2d  of  O&ober, 
x8oo. 

Grifwdd  and  Bayard^  for  the  captors. 

Mafon^  iat  the  claimant.* 

The  Chief  Jufiiee  delivered  the  opinion  of  the  court. 

In  this  cafe  the  court  is  of  opinion  that  the  fchooner 
'Peggy  is  within  the  provifions  of  the  treaty  entered  into 
with  France  and  ought  to  be  reftored.  This  veflel  is  not 
confidered  as  being  definitively  condemned.  The  argu- 
ment at  the  bar  which  contends  that  becaufe  the  frntence 
of  the  circuit  court  is  denominated  a  final  fentence,  there- 
fore its  condemnation  is  definitive  in  the  fenfe  in  which 
that  term  is  ufed  in  the  treaty,  is  not  deemed  a  correal  ar- 
gument. A  decree  or  fentence  may  be  interlocutory  or 
final  in  the  court  which  pronounces  it,  and  receives  its 

-*  !  rcgrtt  that  not  havin^^  notes  of  this  cafe,  t  ain;uiiable  to  report  4^ 
ffery  iogcnious  ar;guin^nts  of  the  Icsuned  counliel. 
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appdlation  from  its  determining  the  power  of  that  par-  U.  Statb* 
ticular  court  over  the  fubje£k  to  which  it  applies,  or  be-  '^^ 

ing  only  an  intermediate  order  fubjeft  to  the  future  con-   Schoomie 
trol  of  the  fame  court.     The  laft  decree  of  an  inferior     ^^^'^'^ 
court  is  final  in  relation  to  the  power  of  that  court,  but  t 

not  in  relation  to  the  property  itfelf,  unlefs  it  be  acqui- 
efced  under.  The  terms  ufed  in  the  treaty  feem  to  apply 
to  the  adual  condition  of  the  property  and  to  dircfk  a  re- 
ftoration  of  that  which  is  ftiil  in  controverfy  between 
the  parties.  On  any  other  conftruftion  the  word  J^ns' 
five  would  be  rendered  ufelefs  and  inoperative.  Veflels 
are  feldom  if  ever  condemned  but  by  a  final  fentence.  An 
tnterlocutary  order  for  a  fale  is  not  a  condemnation.  A 
ftipulation  then  for  the  reftoration  of  veflels  not  yet  con- 
demned, would  on  this  conftruAion  comprehend  as  ma« 
ny  cafes  as  a  ftipulation  for  the  reftoration  of  fuch  as  are 
not  yet  definitively  condemned.  Every  condemnation 
is  final  as  to  the  court  which  pronounces  it,  and  no 
other  difierence  is  perceived  between  a  condemnation 
and  a  final  condemnation,  than  that  the  one  terminates 
definitively  the  controverfy  between  the  parties  and  the 
other  leaves  that  controverfy  ftill  depending.  In  this  cafe 
the  fentence  of  condemnation  was  appealed  from,  it 
might  have  been  reverfed,  and  therefore  was  not  fuch  a 
fentence  as  in  the  contemplation  of  the  contrafting  par- 
ties, on  a  fair  and  honeft  conftrudion  of  the  contra^. 
Was  defignated  as  a  definitive  condemnation. 

It  has  been  urged  that  the  court  can  take  no  notice 
of  the  ftipulation  for  the  reftoration  of  property  not  yet 
definitively  condemned,  that  the  judges  can  only  enquire 
whether  the  fentence  was  erroneous  when  delivered,  and 
that  if  the  judgment  was  correA  it  cannot  be  made  other- 
wife  by  an)  thing  fubfequent  to  its  rendition. 

The  conftitution  of  the  United  States  declares  a  treaty 
to  be  the  fupreme  law  sif  the  land.  Of  confequence  its 
obligation  on  the  courts  of  the  United  States  muft  be  ad- 
mitted. It  is  certainly  true  that  the  execution  of  a  con- 
trail between  nations  is  to  be  demanded  from,  and,  in 
the  general,  fuperinttnded  by  the  executive  of  each  nation^ 
and  th  Tcfore,  whatever  the  decifion  of  this  court  may 
be  relative  to  the  rights  of  parties  litigating  before  it,  the 
claim  upon  the  nation  if  unfatisfiedi  may  ftill  be  aflerted. 
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ScHOONEt 

Peggy. 


Statu  But  yet  where  z  treaty  is  the  law  of  the  land,  and  as  fuch 
affeds  the  rights  of  parties  litigating  in  courts  that  treaty 
as  much  binds  thofe  rights  and  is  as  niuch  to  be  regarded 
by  the  court  as  an  a£^  of  congrefs ;  and  although  reftoration 
may  be  an  executive,  when  viewed  as  a  fubftantire,  a^i 
independent  of,  and  unconne£^ed  with,  other  circum* 
ftanc^s,  yet  to  condemn  a  veflel,  the  reftoration  of  which 
is  directed  by  a  law  of  the  land,  would  be  adire&  infract 
tion  of  that  law,  and  of  confequence,  improper. 

It  is  in  the  general  true  that  the  province  of  an  appeU 
hte  court  is  only  to  enquire  whether  a  judgment  when 
rendered  was  erroneous  or  not.  But  if  fubfequent  to  the 
judgment  and  before  the  decifion  of  the  appellate  court,  t 
law  intervenes  and  pofitively  changes  the  rule  which  go- 
verns, the  law  muft  be  obeyed,  or  its  obligation  denied* 
If  the  law  be  conftitutional,  and  of  that  no  doubt  in  die 
prefcnt  cafe  has  been  exprefled,  I  know  of  no  court 
which  can  conteft  its  obligation.  It  is  true  that  in  mere 
private  cafes  between  individuals,  a  court  will  and  ought 
to  ftruggle  hard  againft  a  conftruflion  which  will,  by  a 
ictrofpe£live  operation,  afied  the  rights  of  parties,  but  in 
great  national  concerns  where  individual  rights,  acquired 
by  war,  are  facrificed  for  national  purpofes,  the  contraA^ 
making  the  facrifice,  ought  always  to  receive  a  conftruftion 
conforming  to  its  manifeft  import;  and  if  the  nation  had 
given  up  the  vefted  rights  of  its  citizens,  it  is  not  for  the 
court,  but  for  the  government,  to  confider  whether  it  be  a 
cafe  proper  for  compenfation.  In  fuch  a  cafe  the  court 
muft  decide  according  to  exifting  laws,  and  if  it  be  necef-* 
fary  to  fet  afide  a  judgment,  rightful  when  rendered,  but 
which  cannot  be  affirmed  but  in  violation  of  law,  the  judg- 
ment muft  be  fet  afide. 


Kbslex 


JACOB  RESLER  v.  JAMES  SHEHEE. 


v.  

shbheb.       nn»»»«         .  *.  .  .       i- 1 

After  the  firft  -i  HIS  was  a  wTit  01  error  upon  a  judgment  of  the 

term  next  foU  circuit  court  of  the  diftrift  of  Columbia,  fitting  at  Alex- 
lowmsr  an  office  andria,  in  an  a^ion  for  a  malicious  profecution  brought 

Virg^!»'*it"u  ^y  Shehce  v.  Reflcr,  originally  in  the  court  of  huftings 

a  mduer  of  for  the  town  of  Alexandria,  and  transferred  by  z€t  of 
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«C0m«&  of  27th  Febniaryy  1801,  concernine  the  diftrift     Rbslvk 
of  Coliimbia,  to  the  circuit  court  of  that  dinrifl.  v. 

Shbhec, 

The  dedanUion  ftated  that  on  the  26th  of  December,  ^       v       ■• 
17991  Reflcr,  without  reafonable  caufe,  procured  a  cer-fn^^c^^ifc'ctiou 
tain  falfe,  foindalous,  and  malicious  warrant,  to  be  iflucd  ^j^^JJL 
agaiaft  SheheCj  by  F.  Peyton,  efq.  tlien  mayor  of  the  town  ^1  M^ika 
of  Akz^idria,  charging  Sheface  with  having  received  fpecial  plea  to 
from  a  certain  negro  flave,  called  ■  —  the  proper-  ^  P^^.Jj? 

ty  of  Baldwin  Dade,  certain  ftolcn  goods,  viz.    One  box  Jj^t.  *" 

of  tallow,  knowing  the  fame  to  be  (lolen ;  which  warrant 
was  executed  upon  the  faid  Shehee,  who,  by  means  of 
the  falfe  and  malicious  reprefentations  of  Reller,  was  re- 
cognised to  appear  before  the  court  of  huftings  of  Alex- 
andria^  at  April  term  1800,  to  anfwer  to  die  charges 
contained  in  the  wanant^  at  which  court  Shehee  was  ac- 
quitted. 

At  the  rules  held  at  the  clerk's  office,  on  the  2d  Febru- 
ary, 1801,  an  office  judgment  was  entered  againft  Refler 
for  want  of  a  plea,  and  a  writ  of  enquiry  awarded,  re- 
tvmable  to  the  court  of  huftings,  which  by  law  would 
have  been  held  on  the  firft  Monday  of  April,  1801.  But 
thea£l  of  congrels  of  27th  February,  i;^.t>i,  which  pro- 
vides for  the  government  of  the  diftrifl  of  Columbia, 
eieAed  a  circuit  /court  for  the  diftrid);,  to  which  it  trans- 
ferred all  the  caufes  then  pending  in  the  court  of  huftini^s; 
and  enabled  that  the  circuit  court  ihould  hold  four  fcffions 
»  year  in  Alexandria,  viz.  On  the  2d  Mondays  of  Ja- 
nuary, April,  and  July*  and  the  ift  Monday  of  October. 

Two  terms  of  the  circuit  court,  viz.  April  and  July, 
having  elapfed  without  the  writ  of  enquiry  being  fet  afide, 
the  defendant  Refler  by  his  counfel,  at  O Aober  tjerm  1 80 1 , 
on  the  9th  day  of  the  month,  appeared  and  moved  the 
court  to  fet  afide  the  writ  of  enquiry  on  filing  the  follow- 
ing ipecial  pka  in  juftificatiouj  viz*  **  And  the  faid  de- 
**  fendant  by  hb  attorney,  George  Toungs,  comes  and 
<<  defenda  the  force  and  inquiry,  &c.  and  for  plea  faith, 
^  that  on  the  26th  day  of  December,  in  the  year  1799$ 
*^  at  the  town  of  Alexandria  aforefaid,  and  within  the 
^  jucifdi^on  of  the  court  of  huftings  of  faid  town,  a 
<*  box  of  tallow,  belonging  to  the  defendant,  as  his  own 
*<  proper  goods  and  chattels,  of  the  value  of  two  dollar! , 
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l^BSLBR  <<  was  ftolen  out  of  the  houfe  of  the  defendanti  by  fome 
«  peifon  unknown  to  the  defendant,  and  the  faid  defend- 
'<  ant  being  informed  by  a  certain  John  M^GiU,  his  jour- 
«  neyman,  that  the  faid  box  of  tallow  was  in  the  houfe 
<<  of  the  plaintifTy  complained  to  Francis  Peyton^  mayor 
<<  of  the  faid  town,  of,  and  concerning  the  faid  box  of 
<<  tallow,  who  by  his  warrant,  dated  the  27th  day  of  De« 
<<  cember,  in  the  year  1 799,  called  the  plaintiff*  before 
^*  him  and  examined  him;  and  upon  his  examination  and 
^  the  teftimony  of  fundry  perfons,  bound  the  plaintiff 
«  to  appear  ai  the  next  grand  jury  court  of  huitings  of 
'*  fsdd  town,  to  anfwer  the  charge  contained  in  faid  war« 
**  rant,  of,  and  concerning  the  receiving  the  faid  box  of 
«  tallow,  fo  ftolen  as  aforefaid,  and  which  was  found  in 
<<  his  pofleiBon,  whereupon,  the  plaintiff  appearing  was 
<<  acquitted  and  difcharged  by  the  faid  codrt,  which  is  the 
<<  fame  procurement  of  the  faid  warrant  and  acquittal 
«<  whereof  the  aforefaid  a£tion  is  brought,  and  this  the 
«  defendant  is  ready  to  verify,  &c.*' 

The  plaintiff  objeded  to  the  filing  of  that  plea,  in  this 
ftage  of  the  caufe,  and  upon  argument,  the  court  on  the 
13th  day  of  October,  refufed  to  receive  it ;  whereupon, 
the  defendant  took  a  bill  of  exceptions,  and  pleaded  the 
general  iffue,  upon  which,  on  the  14th  day  of  Odober, 
diere  was  a  verdiA  for  the  plaintiff,  and  judgment  for 
1000  dollars  damages. 

On  that  judgment  the  defendant  brought  his  writ  of 
error  to  this  court,  and  the  error  affigned  was  the  refufal 
of  the  court  below  to  fuffer  the  defendant  to  file,  the  fpe« 
cial  plea  above  recited. 

The  caufe  was  at  this  term  argued  by  C.  Lee  for  plains 
dff  in  error,  and  Simms  and  Mafon  for  defendant. 

Lee,  This  cafe  depends  upon  the  law  and  pra£tice  of 
Virginia.  By  the  a^  of  c§ngre/s  of  2^  Mareb^  i8oi» 
fupplementary  to  the  ad  concerning  the  diftrid):  of  Co- 
lumbia, fee.  3,  it  is  enaded,  <<  that  the  circuit  court  for 
«( the  county  of  Alexandria,  (haU  poffefs  and  exercife 
«  the  fame  powers  and  jurifdi£tion,  civil  and  criminal^ 
«<  as  is  now  poffeffed  and  exercifed  by  the  diftrift  courts 
*  of  Virginia.'* 


»     ^     ^ 
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Die  aft  of  aflembiy  of  Virginia,  refpefking  the  diftri£b  RitLit 
coiotB  of  that  ftate,  fee.  28,  (rtvifed  cmU^  p.  85.^  pro*  'v. 
vidcf,  that  "  erery  judgment  entered  in  the  office  againft  ^  Shi hii. 
^  a  defendant  and  baii,  or  againft  a  defendant  and  flie-  "^ 
<<  riff,  ihafl  be  fet  afide,  if  the  defendant,  at  the  fucceed^** 
|K  log  oonit,  flxdl  be  allowed  to  appear  without  bail,  pot 
<<  in  good  bail,  being  ruled  ib  to  do,  or  furrender  himfeif 
"  in  cttftodjy  and  ihall  plead  to  iffiie  immediately.*'  And 
in  fee.  42,  of  the  fame  aA,  p.  87,  it  is  further  provided, 
^  That  all  judgments  by  default  for  want  of  an  appear- 
*<  ance  or  fpecud  bail,  or  pleas  as  afore£ud,  and  non*fnxts 
<*  or  difbuffions  obtained  in  the  office,  and  not  fet  afide 
^  on  fome  day  of  the  next  fucceeding  diftriA  court,  (hall 
•<  be  entered  by  the  cleik  asof  the  laft  &.\j  of  the  term; 
<<  which  judgment  (hall  be  final  in  actions  of  debt  found* 
^od  00  any  fpecialty,  bill,  or  note  in  writing,  aicer« 
^  taining  the  demand,  unlefs  the  plaintiff*  (hall  choofe 
«  m  any  fuch  cafe  to  have  a  writ  of  enquiry  of  damages  ; 
^  and  in  all  other  cafes  die  damages  ihall  be  afcertained 
<<  by  a  jury,  to  be  tmpanneled  and  fworn  to  enquire 
^  thereof,  as  is  herein  after  dtroEled." 

Upon  an  equitable  conftru£lion  of  thefe  feflions  of  the 
ad,  the  fMta&ice  in  Virginia  has  been  to  permit  the  de- 
fendant to  come  in  at  a  fubfequent  term  and  avail  himfeif 
of  any  fuch  cfefence  as  he  has,  in  the  fame  manner  as  if 
he  had  pleaded  it  at  the  particular  term  mentioned.  This 
qneftiosi  has  been  difcuffed  in  Virginia  and  received  the 
conftni&ion  for  which  I  contend.  The  cafe  of  Dtmm^ 
mm  V.  Dcmmmatfs  nceemton^  i.  Wq/b.  26,  was  a  plea  of 
lender  after  office  judgment  confiimed.  In  p.  27,  tlie 
'< court  fay,  thefe  words  <<  plead  to  ^ue  imwuiiatdjy^  are 
^  the  fame  as  were  ufed  in  die  old  a£i  of  1753,  for  efta- 
'*  blifliing  the  general  court  \  under  which,  the  praAice 
^  of  that  couTt  was  very  liberal,  in  allowing  a  defendant 
"  to  plead  that  which  did  not  make  an  iffue,  but  required 
^  fubfequent  pleadings,  provided  the  real  juftice  of  the 
^  cafe,  and  Bot  intended  delay,  was  thereby  promoted. 
<<  This  is  unavoidable  in  cafes  of  bonds  with  collateral 
^  condidons,  where  the  defendant  cannot  plead  to  iffiie. 
^  TUs  18  aUb  agreeable  so  the  principle  laid  down  by  lord 
^  Hok,  in  a.  SaBt.  6aa; . «  That  though  a  judgment  be 
^  ever  ib  regularly  entered,  it  ihall  be  fet  afide  at  any 
«  time  on  payment  of  cofts,  fo  as  the  plaintiff  docs  not 

P 


^ 
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Reslbk  <<  lofe  a  trial."  And  again  in  p.  28>  <<  confidering  the  cir- 
*"'  «  cumftances  of  thb  country  and  the  difperfed  fituation 

Smbmbb.  m  of  the  attomies^and  their  clients,  who  can  fddoincom- 
*<  municate  with  each  other  but  at  court,  juftice  feems  to 
<<  require  a  relaxation  in  thefe  rules  (Englifh  rules)  of 
*<  pra£lice.  It  would  feem  to  me  proper  to  allow  a  dif- 
<<  cretion  in  the  judges  to  admit  any  plea  which  appears 
«  neceflanr  for  the  defendant's  defence,  and  ooly  to  re- 
«<  fort  to  the  rigor  of  the  rule  where  delay  appears  to  be 
«  intended."  This  plea  then,  if  ncceflary  for  the  defend- 
ant's defence,  ought  to  have  been  admitted.  It  contains 
nothing  exceptionable,  and  the  fa£ts  ftated  in  it,  if  true, 
are  a  juftification.  There  is  no  cafe  more  proper  for 
fpecial  pleading  than  one  in  which  the  prejudices  of  the 
people  are  enlifted  on  one  fide  or  the  other.  The  law 
only  direAs  what  is  to  be  done  the  firft  term,  but  after- 
wards it  is  left  open  to  the  difcretion  of  the  court.  In 
this  cafe  there  can  be  no  pretence  that  the  plea  was  in- 
tended for  delay,  as  it  was  ofiercd  on  the  9th,  and  the 
caufe  was  not  tried  until  the  14th  of  0£lober,  fo  that 
there  was  full  time  to  anfwer  the  plea  and  make  up  the 
iflue. 


To  (hew  that  this  plea  is  a  good  juftification,  I  refer 
to  the  cafe  of  Coxe  v.  IFirrtdly  Cro.  Jac,  193,  where  a 
fimilar  plea  was  adjudged  good  upon  Jemurrer. 


It  is  common  pra£lice,  even  in  the  Englifli  courts,  to 
permit  the  general  iflue  to  be  withdrawn,  and  a  fpecial 
plea  filed,  where  it  is  not  done  with  an  intent  of  delay. 
Jff^^v^  Walter^  I  Wilfonf  177 — and  2 $4,  Taybr  v, 
joddrell.  But  the  cafe  of  Dawrunan  v.  Dovmman^  before 
cited,  feems  conclufive  upon  this  queftion. 

Chafe^  Juftice.  Have  the  rules  of  the  Virginia  courts 
been  adopted  in  the  circuit  court  ? 

Lee*  I  conceive  the  circuit  court  at  Alexandria*  to  be 
in  the  fame  fituation  as  the  diftrid  court  at  Richmond. 
And,  as  I  underftand  the  ad  of  congrefs,  they  are  obliged 
to  adopt  the  praftice  of  the  courts  of  Virginia,  except 
where  the  circuit  court  has  actually  made  a  difierent 
rule. 
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Kmm/f  for  defendant  in  error.  RtiLtE 

I  will  not  deny  thit  the  courts  of  Virginia  hare  ffone 
the  length  ftated  in  Waihington's  reports.  They  have 
afed  their  difcretion,  and  have  confidered  whedier  the 
plea  ofiered  tends  to  the  juftice  of  the  caufe,  or  whether 
h  is  intended  only  for  delay.  In  this  cafe,  the  time  having 
pafied  when  the  defendant  could  file  his  plea  as  a  matter 
of  right,  it  was  entirely  in  the  difcretion  of  the  court  to 
admit  or  rejed  it. 

it  19  certainly  not  m  fufficient  juftification  for  the  de- 
fendant to  fay  that  the  magiftrate  committed  the  plaintiff; 
for  that  nckher  deftroys  the  evidence  of  exprefs  malice, 
nor  fliews  probable  caufe  for  the  profecution.  The  ma^ 
giftrate  miriit  have  committed  upon  the  evidence  of  the 
defendant  Rdler  himfelf ;  fo  that  this  plea  would  moft 
probably  have  been  over-ruled  upon  demurrer,  and  at  any 
rate  would  have  created  delay;  for  in  a  matter  of  fo  mucn 
confequence  it  cannot  be  prefumed  that  the  counfel  for 
the  plaintiff  could  at  once  determine  whether  to  demur  or 
to  join  iffue. 

The  defendant  was  not  precluded  frcHn  making  a  pro- 
per defence.  He  might  have  fliewn  probable  caufe  on  the 
general  iffue,  for  the  gift  of  the  a£lion  is  the  want  of 
probable  caufe  1  and  the  court  had  the  power  of  inftru£l- 
ing  the  jairy  whether  fuch  caufe  was  (hewn  or  not.  BuU 
Ur^N.P.  14. 

It  is  faid  that  the  plea  was  offered  in  a  reafonable  time. 
It  can  not  furely  be  faid  that  three  days  in  the  hurry  of 
the  court  is  a  reafonable  time  to  anfwer  fuch  a  plea— fo 
fay  the  courts  of  Virginia. 

This  plea  amounts  to  the  general  iffue,  and  therefore 
ought  not  to  have  been  received.  The  juftice  of  the  cafe 
^d  not  require  it,  and  it  is  only  to  promote  juftice  that 
the  courts  have  ever  deviated  from  the  precife  terms  of 
the  law. 

Mafotfj  on  the  fame  fide. 

Admitting  for  a  moment  that  the  pra^iice  of  the  Vir« 
ginia  courts  was  binding  upon  the  circuit  court,  yet  the 


ii6r  SUPREME  COURT  V.  S. 

Rttiftn  court  have  only  cxercifcd  the  fame  difcretion  which  a 
v.  Virginia  court  might  have  excrcifcd.    There  is  a  paiti- 

Shxhbi.  culartime  allowed  for  Tpecial  pfeadihg;  after  thai  tinier 
^  ^  I  y"  ^  the  adiniflion  of  a  plea  is  difcretionary  with  the  coiut. 
The  cafe  in  Wafliington's  reports  is  clear  to  Chew  that  it 
is  altogether  a  matter  of  difcretioE.  The  cwift  might 
have  rtf ufed  to  receive  any  plea  at  all ;  for  the  right  of  the 
defendant  to  fet  afide  the  office  judgment,  by  pleading  to 
ifliiC)  is  confined  to  the  court  next  fucoeeding  the  office 
judgment* 

But  the  defendant  had  every  advantage  under  the  geae- 
xal  ifiue,  which  he  could  have  had  ^iider  his  plea.  It  is 
extremely  clear  that  the  plaintiff  muft  (hew  malice,  and 
the  defendanti  matter  of  juftification.  The  rules  of  prac* 
tice  in  the  courts  of  Virginia,  are  confined  to  Virginia. 
The  cottxtaof  the  United  States  are  not  bound  by  thenii. 
They  have  power  to  make  their  own  rules. 

LeCf  in  reply. 

Our  complaint  is  that  the  inferior  court  has  not  exer- 
cifed  its  difcretion  in  the  manner  it  ought  to  do.  I  ufe 
the  word  difcretion^  difierently  from  Mr.  Mafon.  The 
exercife  of  fuch  difcretion  is  fubjed  to  the  control  of 
this  court.  If  we  look  to  the  decifions  of  the  courts  in 
Virginia,  we  find  that  they  have  foundly  exercifed  their 
difcretionary  power.  The  pradice  has  conftandy  been 
to  let  in  the  parties  notwithftanding  any  laches.  Was  it 
proper  in  the  court  to  fay,  that  although  we  have  a  right 
to  fufier  you  to  bring  the  queftion  of  probable  caufc  be- 
fore the  court,  and  to  take  it  from  the  jury,  and  although 
you  wiffa  fo  to  do,  yet  we  will  not  permit  you,  but  wiU 
compel  you  to  go  before  the  jury  \  where  fa£b  difclofed, 
not  pertinent  tothe  iflue,  might  make  an  improper  im- 
preffion  ? 

Cujhing^  Jufitee^  Do  you  admit  that  die  defendant 
might  have  giiren  in  evidence  under  the  general  ifiiie,  the 
f ad^s  ftated  in  the  plea  offered  r 

^,  Lee.     It  is  fufTicient  for  us  if  it  viras  a  matter  of  doubt. 

In  fuch  a  cafe,  a  cautious   praftitioner  will  always  take 
the  fafeft  metiiod,  and  plead  the  fiids  fpeciaUy* 
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There  is  no  doubt  but  the  court  had  a  right  to  make 
ndes  of  practice  for  itfeif.  But  not  having  made  fuch  a 
rule  in  this  caie»  its  difcietion  ought  to  have  been  guided 
by  the  pra£Hce  of  the  Virginia  courts.  We  therefore 
hope  that  this  court  will  correA  the  indifcreet  exercife 
of  the  power  of  the  court  below  in  this  cafe. 

Tbi  Coairt.  It  is  true  that  the  courts  in  Vii^inia  have 
been  verjf  liberal  in  admitting  any  plea»  at  the  next  term 
aefter  an  office  judgment,  which  was  neceflary  to  bring 
forward  the  fubftantial  merks  of  the  cafe»  whetaer  it  was 
ftvi^ly  an  iffuabk  plea»  or  not.  But  at  a  fubfequent  term* 
it  is  a  matter  of  mere  difcretion  with  the  court  whether 
they  will  admit  any  fpecial  plea  at  all. 

In  the  prefent  cafe  ^e  fafla,  ftated  in  the  plea  ofiered* 
m^bthave  been  given  in  evidence  on  the  general  ifliie  ; 
the  court  c^^Bercifisd  their  difcretian  foundly  in  rejecting 
tkplea. 

Judgment  affirmed* 


Ristia 


TURNER  V.  FENDALL. 


1  HIS  was  a  writ  of  error  to  revcrfe  a  judg-  TvaKsa 
ment  of  the  circuit  court  of  the  diftri£i  of  Columbia 
fitting  at  Alexandria,  rendered  on  a  motion  by  Fendall 
againft  Turner,  late  fcrgeantof  the  corporate  town  of 
Alexandria,  for  the  amount  of  money  received  by  him  A  freriiTiiiaketf 
on  a  fieri  facias  iffucd  on  a  judgment  in  favour  of  Fen-  ^^^^^^ 
dall  againft  one  Towers.  Ac  fait  of  A. 

TB.  B  and  af- 
This  motion  was  grounded  on  an  aft  of  aflembly  of  ^^T*'^"*.  ^* 
Virginia,  rcvifed  code  page  317.  J.  51— by  which  it  is  pS'^tohiT 
cna£led  that  <<  If  any  iherifF,  under  flieriff,  or  other  offi-  hands,  he  can- 
•<  ccr,  fliall  make  return  upon  any  writ  oi  fieri  facias  or  notfcvxitnpon 
«  wndkhni  exponas^  that  he  hath  levied  the  debt,  dama-  ^^^^""fl^lx^ 
<*  gcs  or  cofts,  as  m  luch  wnt  is  required,  or  any  part  fi  fa.  af  a.  t. 
*  thereof,  and  ihall  not  immediately  pay  the  fame  to  B  forttdoet^. 
«  the  patty,  to  whom  the  fame  is  payable,  or  his  attor-^"®*]***^^'^*^ 
^  ntjr  «it  (hall  and  may  be  lawful  for  the  creditor  at  STofl^a 
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<  whofe  fait  fuch  writ  of  fieri  facias^  &c.  fliall  iflae,  up- 
'*  on  a  motion  made  m   tke  next  fucceeding  genenl 

court,  or  other  court  from  whence  fuch  writ  fliall  if- 

<  fuc,  to  demand  judgment  againft  fuch  flieriff,  officer, 

<  or  under  (heriffi  or  fecuriries  of  fuch  under  flierifF,  for 

<  the  money  or  tobacco  mentioned  in  fuch  writ,  or  fo 
much  thereof  as  (hall  be  returned  levied  on  fuch  writs 

«  of  fieri  facias^  &c.  with  intereft  thereon  at  the  rate  of 

<  15  per  centum  per  annum^  from  the  return  day  (^  the 

<  execution,  until  the  judgment  fliall  be  difcharged;  and 
^  fitch  court  is  hereby  authorized  and  required  to  give 
'^  judgment  accordingly,  and  to  award  execution  thereon; 
\  provided  fuch  flieriff  or  officer  have  ten  days  previous 

<  notice  of  fuch  motion." 


TtrxHiR 

Fendall. 

^. 
St  is  paid  over 
to  him;  and  by  ^ 
the  commaad 
of  the  writ  the 
ihcriff  is  in 
ilri(^ef8  bound  ^ 
to  bring  the 
money  into 
court,  there  to 
be  paid  to  the 
plaintiff 
On  a  motion, 
in  Virginia,' 
againft  a  fherifT, 

ovcr°moSy  '  Kendall  had  recovered  judgment  againft  Towers,  in 
him  coUeaed  the  court  of  huftings  in  the  town  of  Alexandna,  for  627 
on  execution,  dollars  and  52  cents  damages,  and  4  dollars  and  91  cents 
it  is  not  ncccf-  cofts,  on  wluch  judgment  ^,  fieri  facias  iffiied,  direAed  to 
^uXment  *^  fcrgcant  of  the  court  of  huftings,  dated  the  13th  of 
acrainft  the  (he-  December  1 800,  returnable  to  the  faid  court  of  huftings 
rifffiiouldbe  on  the  firft  Monday  of  February  then  next  Upon  this 
rcndcred^at^Ae  ^^j^  ^^  ^^  following  rctum,  VIZ.  "  Sergeant  returns, 
c^og  that  to  *'  executed  on  one  large  copper  boiler  and  fundry  caflcs, 
which  the  eze-  «  and  fold  for  the  fum  of  703  dollars  and  98  cents,  in* 
cutioii  has  been  cc  eluding  fergcant's  eommiffions,  •«  nobich  money  I  have 
^^ceedininbe-  **  '^^^  ^  ^^  rf  fi^^  facias^  iffued  firom  the  clerics  cffice  of 
f<)re  magiftntes  '5  ^  court  of  Fairfax  county^  on  ajwfgment  obtained  hy  WiU 
in  cafes  of  in-  •«  Ham  Deneale  againft  Robert  Toung  and  Philip  R,  Fendall^ 
folvent  debtors  „  merchants,  trading  under  the  firm  of  Robert  Toune 

arc  matters  »*     ,-        •  _ 

*^/,,  and  may    «  and  company. 

be  proved  by  Charles  Turner^   T.  S." 

parol  cefti- 

^X^J'    ^ ^,     Before  the  next  fucceeding  term  of  the  court  of  huft- 

It  IS  not  error  ,  r^        %  /•    1  °  \         c\      r 

in  the  court  be- ings,  after  the  return  of  the  execution,  the  aft  of  con- 
low  to  rejca,  grefs  of  27th  of  February  1801,  concerning  the  diftrifb 
**'«*5f?!P^**i?5*  of  Columbia,  intervened,  by  which  the  laws  of  Virginia, 

admifliblc  tefti-         -,        ^u  -n.   j  j      1       j  ^     1.  j  ^-  • 

mony  tending  ^*  "^^7  "^^^  cxiitcd,  were  declared  to  be  and  continue  in 
to  prove  a  fa^  force  in  that  part  of  the  diftri£i:  of  Columbia  which  was 
not  relevant  to  ceded  bv  that  ftate  to  the  United  States,  and  by  them 
the  cafe  before  accepted  for  the  permanent  feat  of  firovemment)  and  all 

the  court.  r  -  r        o     *     1  i«  •        1  r    •      « • 

Money  mmy  be  fuits,   procefs,   &c.  depending  in  the  court  of  huuinga 

taken  in  cze-    for  the  town  of  Alexandria,  were  transferred  to  the  cir* 

cult  court  of  the  diftri£l  of  Columbia  eftabliibed  by  that 
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aA$  tnd  the  firft  fcffion  of  the  circuit  court  in  Alexan-    TunNit' 
dria  was  by  law  held  on  the  fecond  Monday  of  April,         "-'• 
,801.  Fbndall. 

r*      ^       \ 
To  that  term,  AprU  1801,  Fcndall  gave  Turner  no-^^^T^^^ 
ticc,  in  the  ufual  form,  that  on  the  firft  day  of  the  court  ^^<. 
he  fliould  move  for  judgment  againft  him  for  the  amount 
of  the  execution  with  intereft  thereon  according  to  law ; 
which  notice  was  figned,  «  Philip  Richard  Fendalli  Jir 
<«  /A^  truffees  of  Philip  Richard  Fendally*  and  was duly^ 
ferred*  Turner  not  having  appeared  the  motion  was  con- 
tinued till  the  next  term,  July  1801,  when  he  appeared 
<and  admitted  the  regularity  of  the  delivery  and  contin- 
uance of  the  notice— and  the  court  upon  argument  gave      ' 
judgment  for  the  plainti£F  FendalU  to  reverie  which  judg* 
ment.  Turner  fued  out  the  prefent  writ  of  error. 

The  reccord  which  came  up  contained  three  bills  of 
exceptions.  ^ 

The  firft  ftated  that  the  defendant  Turner,  to  prove  , 
that  Fendall  had  taken  the  oath  of  an  infolvent  debtor, 
and  was  thereupon  difcharged  out  of  cuftody,  produced 
the  following  writing,  viz.  *<  Fairfax,  Set.  Whereas  Philip 
<<  Richard  Fendall,  a  prifoner  confined  ii^  the  gaol  of  Fair- 
«  fax  county,  under  execution  at  the  fuit  of  Samuel  Love, 
^  iflued  from  the  diftriA  court  of  Dumfries,  and  it  ap* 
«  pcaring  that  legal  notice  had  been  given,  and  a  warrant 
«  iflued,  for  bringing  before  us,  for  the  purpofe  of  taking 
^  the  oath  of  an  infolvent  debtor,  and  the  faid  Philip 
<<  Richard  Fendall  having  this  day,  in  the  court  houfe  of 
<<  the  faid  county,  delivered  in  a  fehedule  of  his  eftate  and 
<<  efie^ls  and  taken  the  oath  prefcribed  by  law  \  Thefe  are 
M  therefore  in  the  name  of  the  commonwealth  to  command 
<<  you  to  difcharge  the  faid  Philip  Richard  Fendall  out 
<<  of  your  gaol  and  cuftody,  and,  for  fo  doing,  this  (hall 
^  be  your  (ufficient  warrant.  Given  under  our  hands  and 
«<  feals  this  twenty-firft  day  of  March,  eighteen  hundred, 

«  WILLIAM  HERBERT,  Seal, 

«  R.  WEST,  Seal. 
«•  To  the  (heriff  or  keeper  of  the  gaol  of  Fairfax  County  j'^ 

and  ofiered  to  prove  the  hand  writing  of  the  faid  William 
Herbert  and  Roger  Weft ;  and  alfo  to  prove  by  oral  tcfti- 
mony  that  the  faid  Philip  Richard  Fendall  did  t^ke  tfie 
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TvftniL     oath  of  an  infohpcnt  debtor  before  the  faid  WiUiiiii  Hev- 

'^*         bert  and  Roger  Weft,  whofe  names  are  fubfcribed  to  the 

FiNDALL.    fjjjj  writing,  and  alfo  to  prove  by  oral  teftimony  that  the 

^       V  faid  William  Herbert  and  Roger  Weft  were  magiftrates  of 

the  county,  of  Fairfax,  on  the  aift  of  March  1800,  and 

had  a^ed  as  fuch  for  many  years  before  ;  but  the  court 

gave   it  as  their  opinion  that  the  faid  writing  and  oral 

teftimony  were  not  legal  evidence  to  be  admitted  to  prove 

the  above  mentioned  fau^s. 

The  2d  bill  of  exceptions  ftated,  diat  the  defendant 
Turner  ofiered  to  (hew  to  the  court  that  the  troftees  of 
Fendall  were  not  entitled  to  the  money  levied  on  th» 
execution  of  Fendall  v.  Towers,  but  the  court  refufed  to 
fufier  him  to  go  into  that  enquiry. 

The  3d  bill  of  exceptions  ftated,  that  the  defendant 
Turner  produced  a  copy  of  an  execution  iffued  on  a  judg« 
ment  obtained  by  William  Deneale  againft  Robert  Young 
and  Philip  Richard  Fendall  (the  plaintiff  in  the  motion 
below)  and  a  copy  of  the  return,  which  return  was  in 
thefe  words,  «  Executed  on  the  fum  of  68  a  dollars  and 
«  43  cents,  money  in  my  hands,  being  the  amount  of  the 
'<  fum  received  by  me  for  the  fale  of  certain  property  ta* 
<<  ken  by  virtue  of  %  fieri  fadas^  iflued  from  the  clerk's  office 
<<  of  the  court  of  huftmgs  of  Alexandria,  on  a  judgment 
<<  obtained  by  the  within  named  Philip  R.  Fendall  ^[ainft 
«  John  Towers.  • 

"CHARLES TURNER,  T.  S." 
andalledged  thathe  had  aright,  and  was  bound,  to  levy 
that  execution  on  the  money  of  die  iaad  Fendall,  which  he 
had  levied  by  virtue  of  the  execution  %3i  Fendall  v.  Towers, 
and  which  was  in  his  hands  feparate  and  diftinA  from 
any  other  money  at  the  time  the  execution  of  Deneale  f>. 
Young  and  Fendall  was  delivered  to  him  \  but  die  court 
gave  it  as  their  opinion  that  he  had  not  a  right,  and  was 
not  bound  fo  to  do. 

The  cafe  was  now  argued  by  Simms  for  the  plaintiflF  in 
error  \  and  by  C.  Lee  and  Swann  for  the  defendant. 

For  the  plaint^  in  nror^  it  was  contended, 
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ift.  ttiat  the  eouft  below  was  tiot  attthcfrised  t6 render    Ttfantft 
jodgmeiit  at  any  other  term  than  that  neat  fiiccoeding         'v 
the  return  of  the  eifecution.  FtHD  all 

tdty.  That  the  teftimofty  offered  to  ptofe  the  kifelVMK 
ey  of  Fend^dl,  was  competent  for  that  purpofe  and  ought 
not  CO  hate  been  reje£led. 

3dlf  •  That  the  defendant  below  ought  to  hare  been 
permitted  to  prote  the  tmftees  of  Fendall  not  entitled  to 
fcccrre  the  money  on  the  execution  of  Fendall  v.  Towers. 

4&Aj.  That  Turner  had  a  right  to  levy  the  exccutiort 
ofDenealefi  Totmgand  Fendall,  on  the  money  of  Fen- 
dall in  his  hands. 

ift.  The  a£l  oP  aflemUy  giving  this  remedy  againft 
Sheriff^  ought  to  be  conftroed  thtStly,  beeaufe  it  ts  a  penal 
law,  ina{hmeh  as  it  fiibjeds  the  officer  ta  a  penalty  of  1  j^ 
per  cent,  per  annmn,  for  not  paying  over  the  money  levied 
upon  an  eiecutton  $  and  becaufe'this  fummary  proccfs  by 
■lodon  is  in  derogation  of  the  common  law  proceedings* 

The  words  of  die  aA  are  that  **  upon  a  motion  made  to 
**  die  next  fucceeding  general  court,  or  other  court  from 
•*  adience  fuch  writ  ftall  iffuc,'*  •<  suck  court  is  hereby  an-- 
•  diorized  and  required  to  give  judgment  accordingly  ;** 
diat  is  <<  fuch  next  Succeeding  court.''  The  court  in  April 
wasthe  next  fucceeding  court }  but  the  court  in  July,  af 
triiichthis  judgment  was  reiklered;  had  no  jurifdi^iotr 
tf  the  caufe.  And  ahhough  confent  wSl  take  away  error) 
yet  if  niH  not  give  jurifdifiton* 

ad.  The  teftimony  offered  to  prove  tlie  infohency  of 
FendaH,  ought  to  have  been  admitted. 

By  the  ad  of  affembly  rcfpeding  infohrcnt  debtors  (rf- 
wfedctfd^p.  314,  315,  jMfotu  40  and  41)  upon  the  debt- 
or's delivering  his  fchedule  and  taking  the  oath,  all  fatsf 
eftate  becomes  vefted,  by  a£l  of  law,  in  the  iheriff  of  the 
CotfQty,  and  debts  due  to  nim  are  to  be  recovered  in  the  name 
rftbejberiffl  This  money  was  either  the  money  of  Fen- 
dall, and  foVefted  in  theflieriff  as  part  of  the  eftate  in 
poiiUlion,  or  eife  it  was  a  chofe  in  ailioni  and  then  the 
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Turnip  i^eriff'  is  the  only  perfon  entitled  to  recover  it.  In  either 
nj.  cafe  by  (howing  the  infolvency  of  Fendall,  we  fliow  that 

Fbndall.  the  title  is  out  of  him,  fo  that  he  cannot  fupport  this  mo- 
tion. The  a&  of  aflembly  does  not  make  the  ad  of  the 
magiftrates  in  adminiftering  the  oadi,  and  granting  the 
warrant  of  difcharge  of  an  infolvent  debtor,  a  matter  of 
record.  Third  perfons  have  no  means  of  proving  the 
izA  of  infolvency  but  by  parol  teftimony.  It  muft  be 
proved  like  any  other  matter  in  pais.  We  offered  the  beft 
evidence  which  the  nature  of  the  cafe  will  admit.  We 
ofiered  the  original  warrant  of  difcharge  under  the  hands 
andfeals  of  the  magiftrates,  and  parol  proof  that  they 
were  magiftrates  at  the  time  and  had  a£led  ^s  fuch  for  many 
years  before,  together  with  evidence  of  their  hand  writing. 
General  reputation  has  always  been  confidered  as  fu£ci« 
eat  proof  of  the  official  character  of  a  magiftrate.        ^ 

3d.  The  defendant  below  ought  to  have  been  permitted 
to  fhew  that  the  truftees  of  Fendall  were  not  entitled  to 
the  money.  The. notice  in  this  cafe  was  given  by  Fen- 
dall y&r  his  truftees.  Turner  could  not  know  whofe 
claims  he  had  to  oppofc,  whether  thofe  of  Fendall,  alone, 
or  thofe  of  his  truftees.  It  was  neceflary  for  hini,  there- 
fore, to  fhew  that  neither  the  one  nor  the  others  were  en- 
titled to  recover  upon  this  motion  ;  and  he  came  prepared 
to  do  this,  but  the  court  would  not  fuffer  him  to  do  it. 
Fendall,  by  rcafon  of  his  infolvency  ai^d  the  confequent 
operation  of  law  in  transferring  all  his  rights  to  the  Iheriff^ 
could  not  recover  in  his  own  name  for  his  own  ufe  and 
benefit ;  but  ftill  as  courts  of  law  will  prote£l  trufts 
and  equitable  rights  where  they  are  made  to  appear,  and 
as  the  transfer  of  the  eftate  and  efie£ls  of  an  infolvent 
debtor,  which  takes  place  by  the  operation  of  law,  does 
not  transfer  thofe  things  which*  the  infolvent  has  merely 
as  truftee,  and  as  the  name  of  Fendall  might  therefore  ftiil 
be  ufed  for  the  benefit  of  the  truftees  ;  it  was  competent 
and  proper  for  the  defendant  below  to  fhew  that  thetruf^ 
tees  had  not  that  equitable  right  which  the  law  will  pro-' 
tea. 

.   4th.  The  fourth  point  feems  to  divide  itfelf  into  tw# 
parts. 

I  ft.  Can  money  be  taken  upon  zJUri  facias  in  any  cafe  f 
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2d.  Cadi  the  officer  levy  a  fieri  facias  on  money  in  his  Turh lit 
own  hands  which  he  has  coUe£led  for  the  ufe  of  the  '<'•  . 
debtor?  FtWDALL. 

V       y  ■    ; 

I  ft.  It  IS  a  general  principle  that  all  goods  and  chattels, 
the  property  of  the  debtori  may  be  taken  in  execution,  and 
when  an  officer  has  it  in  his  power  to  fatisfy  an  ex- 
ecution to  him  diredcd,  it  is  his  duty  to  do  it,  and 
he  is  Uable  to  the  creditor  if  he  fails  fo  to  do.  The 
money  of  a  debtor  is  a  part  of  his  goods  and  chattels  ;  it 
follows,  that  it  is  liable  to  an  execution.  There  is  no 
poffible  reafon  why  it  (hould  "not  be  fo.  It  is  faid  there 
are  fomeold  authorities  to  the  contrary,  and  that^e  rea- 
fon giren  is  that  money  cannot  be  fold.  Doug*  219.  AmuS" 
tead  V.  PhUpat.  But  the  reafon  of  felling  the  goods  taken 
on  execution  is  that  money  mav  be  raifed,  and  furely  the 
execution  may  as  well  be  fatisned  by  taking  money  itfelf, 
as  by  taking  goods  which  muft  be  ibid  to  raife  the  money. 
In  2.  Sbcwer^  166.  Rex  v.  Webb^  it  is  faid  that  by  z  levari 
facial  <<  the  (heriff  may  take  ready  money.*'  And  in  this 
refpefi  there  is  no  difierence  between  a  levari  foiias  and  a 
fitrifaaas. 

The  law  is  exprefsly  laid  down  in  Dah^  Sheriff  145  emi 
543,  that  money  may  be  taken  on  a  fieri  facias. 

2d.  If  money  in  the  poflcffionof  the  debtor  may  be  ta- 
ken, does  the  money  being  in  the  hands  of  the  OieriiF 
make  any  difierence  ? 

In  the  cafe  of  Rex  v.  BirJf  2  Show.  87,  *<  it  was  refolved 
«  by  the  court,  on  motion,  that  on  z  fieri  facias  the  (heriflF 
««  may  fell  the  goods,  and  if  he  pay  the  money  to  the  party^ 
><  k  is  goody  and  the  court  will  allow  of  fuch  return,  becaufe 
«  die  plaintiff  is  thereby  fatisfied  ;  although  the  writ  run, 
«  iia  quod  babeat  coram  nobis^  isfcJ*  The  fame  doctrine 
is  held  in  5.  Co.  90.  (a.  J  Ho^s  cafe. 

If  then  the  (heriffmight  have  paid  this  money  to  Fen- 
dall,  and  had  fo  paid  it,  he  would  have  been  bound  to  feize 
it  again  inftantly  to  fatisfy  the  execution  of  Deneale. 
If  he  might  have  done  this,  and  if  it  was  his  duty  to  fatisfy 
the  execution  of  Deneale ;  where  was  the  neceffity  of  his 
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Tumtit     going  through  the  ceremony  of  a  payment  of  the  money 

'v*         to  Fcndall,     Here  it  is  ftated  by  ^e  officer  that  he  kept 

ftvDkhh.^  the  money  of  Fcndall  diftind  and  feparate  from  ail  other 

^^^"y^'^^  money,  and  that  he  levied  the  execution  of  Deneale  on 

that  identical  money.   This  is  in  fubftance  the  fame  thing 

as  if  the  money  had  been  paid  over  to  FendaU  and  aftnu 

Wiirds  fei^ed  by  the  officer* 

On  the  part  rf  the  defendant  in  errar^  it  was  faid  in  reply, 

(ft.  As  to  the  power  of  the  court  to  give  judgment  at 
%  term  fubfequent  to  the  term  next  after  the  return  of  the 
fixecution»  that  although  the  a£l  of  Aflembly  may  be  po- 
Bait  and  although  the  remedy  may  be  in  derogatiim  of  the 
common  law  proceedings)  yet,  like  all  other  ftatutea,  it 
muft  have  a  reafonable  conftruftion*  It  could  never  be 
^uppofed  to  intend  that  if  the  court  did  not  give  the  judgv 
ment  at  the  firft  term^  the  jurifdi^lioo  wUch  they  once 
had  Ibould  ceafet 

)dly.  Hie  faA  of  FendalFs  infolvency  was  not  material 
to  the  queftion  before  the  court,  becaufe  any  peribn  who 
was  equitably  entitled  to  the  money  would  not  be  pre- 
cluded from  nis  claim  by  this  judgment }  and  by  the  aft  of 
aflembly  no  one  but  the  creditor  in  whofe  name  the  judg* 
ment  was  rendered  is  entitled  to  this  fummary  procefs 
againft  the  officer  who  refnfes  to  pay  the  money  levied 
upon  the  execution ;  and  if  any  other  jperfon  was  in  equity 
entitled  to  the  money  he  muft  ftill  ule  the  name  of  Fen^ 
dall.  The  name  of  the  nominal  creditor  muft  be  ufed, 
or  the  remedy  given  by  the  ftatute  would  be  wholly  loft. 
He  is  the  only  perfon  who  could  acknowledge  a  iatiafiio* 
lion  upon  record,  and  it  ought  not  to  be  in  the  power  of 
the  ot&cer  to  allege  an  equitable  claim  iik  another  perfon 
to  fupport  his  own  improper  aft.  3  Cr$^  166,  176* 
Benfon  v.  Fh^er^  In  that  cafe  the  cr^itor  had  become 
bankrupt  after  the  money  was  made  upon  the  execudoa 
and  before  the  return  ;  and  upon  the  return  the  affigneee 
contended  that  they  had  the  right  to  receive  the  money^ 
but  the  court  ordered  it  to  be  paid  to  the  bankrupt,  be* 
caufe  the  affignees  were  no  parties  to  the  fuit,  and  the 
bankrupt  was  the  only  perfon  who  could  acknowledge  fa* 
ttsfaftion  upon  the  record  \  and  the  money,  being  levied 
by  the  iheriff  before  the  affignment^  was  to  be  confidered 
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^imrmiMEa  legii^  and  (b  not  affignabk.    It  was  not  the     Tu&ma. 
mm:  J  of  the  i^nkrupt  at  the  time  of  the  bankruptcy,  be-         '^^ 
caufe  it  did  not  become  hi$  money  until  it  reciivid  it.  Ffk  dall. 

But  if  the  infolrency  of  Fendatl  were  material,  (till  the 
eridence  adduced  was  not  conclufive  of  the  facl,  nor  even 
competent  to  prove  it.  It  was  not  the  beft  evidence 
which  the  nature  of  the  cafe  admitted.  If  the  a£l  of  the 
jnagiftrates  was  a  fimpJe  ad  in  pais,  yet  they  themfelves 
were  the  moft  competent  witnefies  to  prove  the  faA,  and 
their  teftimony  would  be  better  evidence  than  a  paper 
purporting  to  be  fiened  by  W.  Herbert  and  R.  Weft» 
who  do  not  ftyle  Uiemlelves  magiftrates,  even  if  their 
hand  writing  fliould  be  proved.  It  does  ioot  appear  that 
they  were  dead,  or  that  their  teftimony  could  not  be  ob« 
tained.  And  as  to  conunon  report  being  evidence  of 
their  being  magiftrates,  it  certainly  was  not  the  beft  evi- 
dence*  becauiie  their  coQuniifions,  and  the  certificate  of 
their  taking  the^  requifite  oaths  of  office,  were  matters  of 
record.  Efpinaffe^  N.  P«  74 1  •  When  ihc  a£ls  of  maff^i- 
tratee  are  queftioned  in  the  county  in  which  they  are  laid 
to  be  juftices;  conunon  report  may  be  fufficient^  becaufe 
all  perfons  are  fuppofed  to  be  obliged  to  take  notice  of 
the  officers  of  their  county.  But  in  this  cafe  they  were 
alleged  to  be  jufticesof  a  foreign  county,-  The  county 
^  Fairfsx  is  no  part  of  the  diftriS  of  Columbia. 

Bill:  this  was  not  a  trial  by  jury,  and  it  is  yerjr  queftioti- 
able  whether  in,fuch  a  cafe,  a  rejeAion  of  admiffible  evi» 
dence  can  be  aftigned  for  error,  with  any  more  'propriety 
than  an  admiflion  of  insompetent  teftimony* 

3d.  It  is  contended  that  Turner  ought  to  have  been 
permitted  to  (hew  that  the  truftees  of  Fendall  had  no  right 
to  receive  the  money.  The  anfwer  to  that  is,  that  the 
court  were  not  trving  the  right  of  the  truftees,  and  could 
not  look  into  their  equitable  claims.  The  court  were  fit* 
ting  as  a  court  of  law,  and  not  as  a  court  of  chancery^ 
If  the  truftees  had  an  equitable  right,  they  were  not  pre* 
eluded  from  aflerting  it  in  a  proper  manner — if  they  had 
not,  it  did  not  afiea  the  prefent  queftion.  If  they  had 
a  ^go/  right  they  would  not  be  barred  by  the  judgment 
in  this  cafe.  In  whatever  light  the  fubje£l  is  viewed,  it 
appears  to  be  perfe£lly  immaterial  to  the  prefent  queftion. 


Fbndall. 
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TuRNBn         4th»    But  the  fourth  point  includes  the  real  merits  of 
<<'•         this  controverfy.      Had  the  officer  a  right  to   fatisfj 
'   the  execution  of  Deneale  v.  Young  and  Fendall»  out  of 
^  the  money  dn  his  hands  levied  by  virtue  of  the  execution 
of  Fendall  v.  Towers  ? 

I  ft.  Money  cannot  in  any  cafe  be  taken  by  the  officer 
tipon  an  execution.  It  is  a  general  principle  that  on  a 
fieri  facias  the  goods  taken  cannot  be  delivered  to  the  cre- 
ditor in  fatisfaSion  of  the  debt,  but  muft  be  fold  ;  aad  the 
books  give  this  as  a  reafon  why  money  cannot  be  taken. 
Another  reafon  may  be,  that  money  cannot  be  identified. 
But  the  law  is  different  in  Virginia  from  the  Englifli  law, 
in  refpeft  to  the  proceedings  on  executions. 

By  the  a£l  of  aflembly  refpe£tipg  executions,  rennfei 
code  p.  309.  Sec*  I2  and  13,  the  officer,  on  all  executions, 
having  publiihed  notice  of  the  time  and  place  of  fale,  ten 
days  before  fuch  fale,  **  Jlndl  proceed  to  fell  by  audion  the 
**  goods  and  chattels  fo  taken,  or  fo  much  thereof  as  ihall 
<<  be  fufficient  to  (atisfy  the  judgment  or  decree,  for  the 
«<  bcft  price  that  can  be  got  for  the  fame."  Here  it  is  evi- 
dent that  the  legiflature  did  not  contemplate  the  cafe  of 
money  itfelf  being  liable  to  be  taken  on  execution ;  for  they 
have  made  it  the  duty  of  the  officer,  in  all  cafes  of  execu- 
tion, to  advertife  ^ndfeli  the  goods  taken.  But  the  next 
fe Aion  is  ftill  ftronger,  for  it  provides  *<  that  if  the  owner 
<<  of  fuch  goods  and  chattels  (hall  give  fufficient  fecurity 
^  to  fuch  fhcri£F  or  officer,  to  have  the  Jame  goods  and 
^  chattels  forthcoming  at  the  day  of  fale^  it  (hall  be  law- 
<<  ful  for  the  (herifTor  officer  to  take  a  bond  from  fuch 
<«  debtor  and  fecurities,  payable  to  the  creditor,  reciting 
<<  the  fervtce  of  fuch  execution,  and  the  amount  of  money 
«  or  tobacco  due  thereon,  and  with  condition  to  have  the 
«  goods  or  chattels  forthcoming  at  the  day  of  fale  ap- 
«<  pointed  by  fuch  (herifTor  officer,  and  ihall  thereupon 
«  fufler  the  faid  goods  and  chattels  to  remain  in  the  pof- 
<<  feffion,  and  at  the  ri(k  of  the  debtor  until  that  time.'' 
It  would  be  abfurd  to  fuppofe  an  officer  obliged  to  su>- 
point  a  day  of  fale  for  felling  money  ;  yet  the  giving  of  a 
forthcoming  bond  is  a  right  which  the  debtor  has  by  law ; 
he  is  entitled  to  the  delay  on  giving  the  fecuritv  required. 
But  the  bond  cannot  be  taken  unlefs  a  day  of  fale  is  ap- 
pointed, bccaufe  there  can  be  no  other  day  on  which  the 
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bond  can  become  forfeited.     Hence  then  it  is  dear  that    TuKirijit 
the  legiflature  went  upon  the  ground  that  money  could         *»• 
not  be  taken  on  an  execution,  or  they  would  have  except-   Find  all. 
cd  fttch  a  cafe  from  the  general  words  of  the  law.    But         -r 
iJF  money,  was  liable  to  be  taken  on  z  fieri  facias^  it  was  a 
cafe  which  muft  have  often  happened,  and  could  not  have 
efcaped  the  recolle^licm  of  every  member  of  the  legilla« 
ture. 

A  ftrong  argument  arifes  from  the  waht  of  adjudged 
cafes  on  this  point,  and  the  total  deficiency  of  precedent 
in  praAice  within  our  own  knowledge. 

In  the  cafe  of  Armijlead  v.  Philpoty  cited  from  Doug. 
219,  Lord  Mansfield  confefles  that  there  are  old  cafes 
which  fay  that  money  cannot  be  taken  in  execution,  even 
though  found  in  the  defendant's  fcrutoire,  and  does  not 
cite  any  c;^s  to  the  contrary.  It  is  true,  he  fays,  the  rea- 
(on  given  is  2l  quaint, one^  but.  he  does  not  fay  it  was  not 
good.  In  that  cafe  the  money  levied  for  the  debtor  waa 
ordered  to  be  paid  by  the  (herifF  to  the  creditor  who  had 
an  execution,  but  there  was  no  oppofition  except  as  to  the  . 
attorney's  fees  on  the  firft  execution,  which  were  com* 
promifed,  and  the  court  and  bar  agreed  that  the  motion 
m^oithcfirfi  impreffion. 

2d.  But,  fecondly,  this  was  not  the  money  of  Fendall 
until  it  was  paid  to  him  ;  and  therefore  if  the  law  b#,  as 
is  contended,  that  money  of  the  debtor  may  be  taken  in 
execution,  yet  the  principle  does  not  apply  to  this  cafe. 
By  the  receipt  of  the  money  by  the  (htrifF,  Fendall  did 
not  become  entitled  to  the  individual  pieces  of  coin.  The 
remedy  againft  the  officer  was  not  detinue  or  trover,  but 
an  a&ien  of  debt  or  on  the  cafe.  The  officer  became  the 
dekar  of  Fendsill  for  fo  much  money,  and  there  js  no  rea- 
fon  why  it  ihould  be  more  liable  to  an  execution  in  the 
hands  of  the  fergeant,  than  in  thofe  of  any  other  individu- 
al;  it  was  neither  the  goods  nor  chattels  of  Fendall  but  a 
mere  chofe  in  a£lion.  Fendall  could  not  compel  the  of- 
ficer to  pay  it  before  the  return  day  of  the  execution,  IS 
in  the  mean  time  the  money  had  been  loft  or  deftroyed  by 
robbery,  fire,  enemies,  lightening  or  tempeft,  it  muft  have 
been  the  lofs  of  the  officer  and  not  of  Fendall.  The  com- 
iQ^nd  of  the  writ  of  fieri  facias^  according  t«t  its  form  as 
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prcfcribedbydic  aA  ot  affsmUf,  (iv«g^  ^M<r,/.  Ji»(l)  W 
<«  that 70a  have  thcfaidftun  of  memtfhffiriilMjmdges  tf 
«  ourfaid  cmri^  the        day  of  flp  remUf'  U  the  find 

^  <<  {crediimr^)  of  the  debt  and  damages  aforefaid.'^  And  the 
form  of  the  return  contained  in  the  fame  a£l:,  p.  307, 1% 
«  by  virtue  of  thi»wvk  to  me  dite£led|  I  ha^e  eaufed  to* 
M  be  made  the  within  mentioned  fiim  of  of  the 

<<  goods  and  chattels  of  the  within  named  A.  B.  wbkh 
**fasd  fum  cf  hrfore  the  judges  within  mentioned^  at 

^  the  daj  and  place  mftibin  cotttamed^  I  hmrn  readjy  eu  that 
«  mnit  reqmreiJ* 

The  form  of  the  writ  and  return  is  the  heft  poffible  evi- 
dence of  the  duty  of  the  oficer*.  He  is  obliged  fO'  hare 
the  money  in  court,  to  be  M^f  paid  to  the  creditor ;  and 
Boching  will  excufe  him  from  an  exad  compliance  with 
ihe  command  of  the  writ,  but*  payment  to  the  perfon 
named  as  creditor  in  the  execution  ;  and  even  this  not  as  a 
matter  of  right  but  of  favor.  In  the  cafe  of  Rex  v.  Bhd 
cited  firom  a  Shower  ^7^  it  is  only  faid  that  a  payment  to 
die  party  wilt  be  alhwed  by  the  courts  and  the  reafon  girenf 
is  becaiife  thepiaintiff  is  thereby  ^o/Sfi.  ^Butmsis 
«  only  by  permifion  of  the  court  and  not  by  force  of  the 
^kw."  7Ba€.ah'i$2.  Now  if  the  pbinfiffisnotfatisfied^ 
the  reafon  fails,  and  confequently  the  rule  does  not  bold 
good.-  In  a  Bac.  ab  ^^i^  it  is  faid,  ^mfiriQnefs  the  mo- 
^  ney  is  to  be  brought  into  court'' 

In  the  cafe  of  Camn  it.  SmaUwood^  3  Lev.  I03,  204/  if 
is  iatd  that  the  payment  of  the  money  to  the  plainffflF  was 
by  permiffion  of  the  court,  not  en  rigore  juris  ;  and  the 
court  often  orders  the  flieriff  to  bring  tl^  moneyifrto  eeirrf, 
and  does  not  permit  die  plainl^ff  to  have,  it ;  of  irhkh 
power  the  court  would  by  tlHs  means  be  deprived. 

In  die  cafe  of  Bet^  v.  Fhwer  before  cited  from  3  C#v; 
iM^  1 7^  it  is  exprefsly  ftatcd  that  the  money,  at  the  tfme 
of  the  baiikruptcyi  being  in  cnjhdia  kgis,  that  is,  in  the 
hands  of  the  (heriff,  was  not  the  property  of  the  bankrupt^ 
and  did  not  become  fo  undl  he  received  it.  And  in  the 
eafe  of  Aftm/leadand  PhHpot  the  money  was  firft  brought 
into  court,  and  there  ordered  by  the  court  to  be  paid  t&tfae 
feeond  creditor,  on  agldavit^  that  other  goods  and  chattdk 
eeuld  not  be  found.    This  cafe  fliews,  at  ftrongly  as  po^ 
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flUci  tbeneceffityofdie  (herift's  obeying  the  command  TvaiiBE 
of  die  writ  in  bringing  the  money  into  couit»  inftead  of 
paying  it  oyer  to  Ac  creditor  out  of  court,  becauie  other- 
wife  me  a£fc  of  the  (heriff  would  depriye  the  court  of  the 
power  of  making  fuch  an  order,  and  might,  in  many  cafes, 
depriye  the  debtor  of  the  opportunity  of  obtaining  fpeedy 
juftice,  on  a  nxHion  to  quafli  the  execution  for  irregular- 
ity or  any  other  caufe.  Befides,  the  (heriff  might  go  on  and 
leyy  for  one  creditor  after  another,  unril  the  whole  fum 
fliould  be  fwallowed  up  in  his  commiiEons. 

No  cafe  can  be  found  in  which  it  has  been  permitted 
to  be  done  at  Ac  difcretion  of  the  (heriff,  and  yet  it  is  a 
cafe  which  muft  happen  in  eyery  day's  praAice  if  it  could 
be  done. 

Tie  Chufji^e  deliyered  the  opinion  of  the  court. 

TjUf  was  a  motion  made  by  the  defendant  in  error 
j^;auift  the  now  plantiff  in  the  circuit  court  at  Alexandria, 
nnder  an  %fk  of  the  Virginia  aflembly,  which  declares 
that  «  if  any  (heriff,  under  (heriff  or  other  officer,  (hall 
*'  make  xetnm  on  any  writ  of  fieri  facias  or  yenditioni 
^  exponas,  that  he  hath  levied  the  debt,  damages  or  cofts 
'<  as  in  fuch  writ  is  required,  or  any  part  thereof,  and 
^(hall  not  immediately  pay  the  fame  to  the  party  to 
^  whom  the  fame  is  payable,  or  his  attorney,"  «  it  (hall 
^  and  may  be  lawful  for  the  creditor  at  whofe  fuit  fuck 
"  writ  of  fieri  facias  or  yenditioni  exponas,''  *<  (hall  iC- 
^  fue,  upon  a  motion  made  at  the  next  fucceeding  gene- 
'*  nd  court,  or  other  court  from  whence  fuch  writ  (hall 
<*  iffue,  to  demand  judgment  againft  fuch  (heriff,  offi<fbr  or 
•^  under  (heriff,  or  fecurities  of  fuch  under  (heriff,  for  the 
<'  money  or  tobacco  mentioned  in  fuch  writ,  or  fo  much  as 
«*  ifaall  be  returned,  levied  on  fuch  writs,"  «  with  intereft 
^  thereon  at  the  rate  of  15  per  centum  per  annum  from 
^  the  return  day  of  the  execution,  until  the  judgment 
^  (hall  be  difcharged ;  and  fuch  court  is  hereby  authorized 
*^and  required  to  give  judgment  accordingly,  and  to. 
^  award  execution  thereon ;  provided  fuch  (heriff  or  offi- 
^  eer  have  ten  days  previous  notice  of  fuch  motion." 
That  Turner  had  been  fergeant  of  the  town  of  Alexandria, 
and  had  xetumed  on  a  writ  of  fieri  facias,  iffued  on  a  judg- 
ment rendered  by  the  court  of  huftings  for  that  corpora- 
R 
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TUR.NER  tion,  in  favour  of  Philip  Richard  Fendall,  that  he  had 
*^»  made  the  debt  and  had  levied  thereon  a  writ  of  fieri  fa* 

Fend  AIL.  ^jju  ifiued  on  a  judgment  obtained  by  William  Denealc 
T  againft^Robcrt  Young  and  Phillip  R.  Fendali  ,merchant8^ 

trading  under  the  firm  of  Robert  Young  and  Co. 

Before  the  next  fticceeding  term  of  the  court  of  huf- 
tings  would  have  arrived,  that  court  was  aboliihed^  and  all 
its  powers  and  duties  transferred  to  the  circuit  court  of  the 
diftriA  of  Columbia  for  the  county  of  Alexandria. 

To  the  fir  ft  term  of  the  circuit  court  notice  was  given 
that  a  judgment  would  be  moved  for,  and  the  notice  was 
iigned  «  Philip  Richard  Fendali,  for  the  truftees  of  the 
faid  Philip  Richard  Fendali.'' 

The  defendant  did  not  appear  fo  the  notice,  and  it  was 
continued  to  the  fucceeding  term,  when  the  parties  ap- 
peared, and  the  defendant,  to  prove  that  P.  R.  Fendali 
had  taken  the  oath  of  an  infolvent  debtor  and  was  there* 
upon  difchargedyOfiered  in  evidence  a  warrant  figned  Wil- 
liam Herbert  and  R.  Weft,  difcbarging  the  faid  Philip 
R.  Fendali  out  of  cuftody,  as  an  infolvent  debtor,  and 
further  offered  to  prove  the  hand  writing  of  the  faid  Her- 
bert and  Weft,  and  alfo  to  prove,  by  oral  teftimony,  that 
the  faid  Philip  Richard  Fendali  did  take  the  oath  of  an 
infolvent  debtor  before  the  faid  William  Herbert  and 
Roger  Weft,  and  that  they  were  on  the  2ift  of  March, 
1800,  the  time  of  adminiitering  the  faid  oath  and  grant- 
ing the  faid  certificate,  magiftrates  for  the  county  of 
/  Fairfax.  This  teftimony  was  rejeded  by  the  court  as 
not  being  legal  evidence  to  eftabliih  the  fad;,  and  to  this 
opinion  an  exception  was  taken. 

The  defendant  alfo  offered  to  fhew  that  the  truftees  of 
Philip  R.  Fendali  were  not  entitled  to  the  money  levied 
by  virtue  of  the  execution  mentioned  in  the  notice,  which 
teftimony  was  like  wife  rejefted  by  the  court;  and,  to 
/this  opinion  alfo,  a  bill  of  exceptions  was  taken. 

The  defendant  then  produced  the  execution  ifTued  ia 
favour  of  Deneale  v.  Robert  Young  and  Philip  R.  Fen- 
dali, merchants,  trading  under  the  fitm  of  Robert  Young 
and  Co.  with  the  return  thereon,  fhowing  that  it  had 
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hecn  kried  on  the  money  of  Philip  R.  Fendall  then  in     Tvknih 
his  hands,   and  alleged  that  the  officer  had  a  right  and  f^* 

was  bound  to  levy  the  faid  execution  on  the  faid  money,    Fekdall. 
but  the  court  was  of  opinion  that  he  had  not  a  right  fo  t       ^ 

to  do,  and  to  this  opinion  alfo  an  exception  was  taken. 
The  court  then  proceeded  to  render  judgment,  on  the 
notice,  for  the  plaintiff;  to  which  judgment  a  writ  of  er* 
sor  has  been  fued  out  of  this  court ;  and  the  errors  af- 
figned  and  relied  on  are, 

id.  That  the  court  for  the  county  of  Alexandria  was 
not  empowered  to  render  judgment  in  this  cafe  at  any 
term  fubfequent  to  that  next  fucceeding  the  return  of  the' 
execution. 

2dly.  That  the  teftimony  offered  to  the  court  to  prore 
the  infolvency  of  Philip  R.  Fendall,  andreje^ied,  was 
legal  teftimony  to  prove  the  fa£t  for  which   it  was  ad-  r 

dttced,  ^nd  ought  therefore  to  have  been  admitted. 

3dly.  That  the  defendant  in  the  court  below  ought 
to  have  been  permitted  to  prove  the  truftees  of  Philip  R. 
Fendall  not  entitled  to  receive  the  money  to  recover 
which  the  notice  was  given,  and, 

4thly.  That  the  officer  had  a  right  to  levy  the  execu* 
tion  of  Deneale  on  the  money  of  Philip  R.  Fendall  in 
his  hands. 

To  fupport  th^  firft  error  affigned,  the  words  of  the 
1&  of  a£fembly  giving  the  motion  have  been  relied  on  as 
only  empowering  the  court  to  render  judgment  in  this 
fummary  mode,  at  the  term  next  fucceeding  that  to 
which  the  execution  has  been  returned. 

That  is,  that  although  the  plaintiff  hag  brought  his  cafe 
righdy  into  court,  yet  if,  from  any  caufe  whatever,  the 
coart  fliall  be  unable  to  render  judgment  at  the  firft 
term,  the  fuit  muft  be  diftniffed  and  the  plaintiff  muft 
lofe  his  remedy.  The  words  muft  be  very  plain  indeed 
vhich  will  force  a  court  to  put  upon  them  fo  irrational 
a  conftrufkion  as  this.  On  recurrence  to  the  z£t  relied 
on  it  does  not  appear  that  a  reftridlion  fo  unufual  and  (o 
ttnjttft  in  itfclf,  has  been  impofed.  The  words  "  fuch 
court,"  on  fair  conftruftion,  refer  to  the  court  in  which 
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TviNi&     the  motion  has  been  made,  and  not  to  die  term  to  wUch 

'V,  notice  was  given.     The  difficulty  therefore  which  would 

Fbk-%ll.    ha?e  prefented  itfeif,  if  the  notice  had  been  given  to  a 

^     r       '  term  fubfcquent  to  that  next  fucceeding  the  return  of  the 

execution^  has  no  exiftence  in  this  cafe. 

In  confidering  the  fecond  error  aliened,  the  court  was 
fatisfied  that  the  proceedings  before  magiftrates,  in  cafes 
of  infolvent  debtors,  are  entirely  matters  in  pass  and  are 
therefore  to  be  proved  by  parol  and  other  teftimony.  The 
evidence  ofiered  was  certainly  legal  evidence  to  eftablifli 
the  {2&  for  which  it  was  adduced*  The  court  however 
is  not  fatisfied  of  its  fufficiency ;  but  without  determining 
that  quellion,  and  without  determining  whether  in  a  cafe 
where  there  is  no  jury,  a  judgment  oughts  for  the  rejeflion 
of  teftimony  which  was  admiffible  in  law,  to  be  reverfed 
in  any  ftate  of  things,  or  the  caufe  fliottld  be  confidered 
as  if  the  teftimony  had  been  received ;  it  is  the  opinion 
of  all  the  judges,  that  the  party  is  bound  to  fliow  the 
Tcleyancy  of  the  fzA  intended  to  be  eftabliihed,  to  the  cafe 
before  the  court. 

In  the  prefent  caufe  the  faA  to  be  eftabltflied  was  the 
infolvency  of  i  endall,  which  infolvency  is  not  ihown  to 
have  been  material  in  the  cafe,  (ince  nothing  appears  in 
the  record  to  induce  an  opinion  that  the  proceeding  could 
havie  been  in  any  other  name  than  his. 

Although  then  the  teftimony  reje£led  was  proper  and 
legal  evidence  towards  eftablifhing  the  £iA,  yet  the  court 
committed  no  error  in  rejeAing  that  teftimony,  for  which 
their  judgment  ought  to  be  reverfed,  becaufe  the  h& 
does  not  appear  to  have  been  relevant  to  the  caufe  under 
their  confideration. 

On  the  third  error  affigned,  the  opinioapf  the  court  is, 
that  whoever  might  in  equity  be  entitled  to  the  money,  or 
to  the  ufe  of  Fendall's  name,  the  notice  as  given  could  on* 
ly  be  fuftained  by  (bowing  the  legal  right  of  Fendall  to  rc- 
.  cover.  A  legal  right  in  the  truftecs  would  have  defeated 
the  a£lion,  for  it  is  inftttuted.  in  the  name  of  Philip  R« 
Fendall,  although  it  may  be  for  the  benefit  of  his  truftees, 
and  neither  the  reverfal  or  affirmance  of  this  judgment 
would  affe^  the  right  of  the  truftees  to  proceed  in  their 
own  names. 
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The  fomth  fkiiat  b  one  of  confiderabk  importance  and    Tir&irta 
difficulty.     In  difcuffing  it  two  iiutftionf  have  been  made         '*'• 
ai  the  bar.  FmoALt. 

^     y     ' 

I  ft.  Can  an  execution  be  leried  on  monej  ? 

adiy.  Canit  be  kiried  on  money  in  the  bandaof  the  of« 
ficer  ? 

The  principle  that  an  execution  cannot  be  levied  on  mo- 
ney haa  been  argned  to  be  maintaina^^le  under  the  autho- 
lity  of  adjudged  cafeiy  and  under  the  letter  and  meaning 
<if  the  aA  of  the  Virginia  legiilature  on  the  fubje^  of  ex^ 
ecutiona. 

Yet  no  fach  adjudged  cafe  has  been  adduced.      Lord  ^ 

Mansfield,  in  the  cafe  cited  from  Dougiafs  219,  faid  <(he 
«  believed  there  wetc  old  cafes  where  it  had  been  held  that 
^  the  {hcriflFcottld  not  take  money  in  executkm  even  though 
«  found  in  the  defendant's  fcrutoire,  and  that  a  quaint 
«>  reafon  was  gi^en  for  it«  viz.  that  money  could  not  be 
M  f<M,"  and  it  is  believed  that  there  may  be  fuch  cafe8» 
but  certainly  there  are  alfo  cafes  in  which  the  contrary 
dodrine  has  been  held.  In  ad  Shower  i6tf,  it  is  laid  down 
exprefsly  that  money  may  be  taken  on  a  levari  fadas^  and 
no  difierence  in  this  refpcA  b  perceived  between  the  two 
farts  of  execution.  In  Daltotis  Sheriffs  145,  it  is  alfo  fta« 
ted  in  terms  that  money  may  be  taken  in  execution  on  a 
Juri  faeias  The  court  can  perceive  no  reafon  in  the  na« 
tnre  of  the  thing  why  an  execution  (hould  not  be  levied 
on  money.  That  given  in  the  books,  viz.  that  it  cannol 
be  fold,  teems  not  to  be  a  good  one.  The  reafon  of  a  fale 
is  that  money  only  will  fatisfy  the  execution,  and  if  any 
thing  elfe  be  taken  it  mud  be  turned  into  money  \  but 
furely,  that  the  means  of  converting  the  thing  into  money 
need  not  be  ufed,  can  be  no  adequate  reafon  for  refufing 
to  take  the  very  article  to  produce  which  is  the  fole  obje^ 
of  the  execution. 

The  %€t  of  affembly  concerning  executions  has  alfo 
been  relied  on  as  fliowing  that  only  fuch  articles  can  be 
taken  as  may  be  fold.  But  the  provifionsof  the  a£t  can 
only  be  confidered  as  regulating  the  fsile  of  fuch  articles  as 
in  Uieir  nature  require  to  be  fold,  arid  not  as  excmptix^ 
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Srvtviit    from  execution  fuch  fvopatj  as  need  not  be  fold.    The 

'^'         objed  is  not  the  fale  but  money,  and  if  the  money  can  be . 

Find  ALE.    made  without  a  fide  it  cannot  be  unlawful  to  do  to.    Bat. 

^  in  the  cafe  of  an  execution  for  tobacco  money  may  be  fold, 

and  therefore  may  be  executed,  and  it  would  be  ftrange  if 

by  an  execution  ordering  a  (heriflPto  make  money,  money 

could  not  be  taken,  and  yet  might  be  taken  on  an  execution 

ordering  him  to  make  fome  other  article. 

It  is  the  opinion  of  the  court  that  money  may  be  taken 
in  execution,  if  in  the  poffejfum  cf  the  defendants  but  the 
queftion  of  greater  difficulty  isy  whether  it  may  be  taken 
by  the  officer  before  it  l^s  been  paid  to  the  perfon  entitled 
to  receive  it. 

The  general  rule  of  law  is  that  all  chattels^  the  property, 
of  the  debtor,  may  be  taken  in  execution,  and  whenever 
an  officer  has  it  in  his  power  to  fatisfy  an  execution  in 
his  hands,  it  is  his  duty  to  do  fo,  and  if  he  omits  to  per- 
form his  duty  he  muft  be  accountable  to  thofe  who  may 
be  injured  by  the  omiffion.  But  has  money,  not  yet  paid 
to  the  creditor,  become  his  property  ?  That  is,  although 
his  title  to  the  fum  levied  may  be  complete,  has  he  the  ac- 
tual legal  ownerihip  of  the  fpccific  pieces  of  coin  which 
the  officer  may  have  leceived  ?  On  principle  the  court 
conceives  that  he  has  not  this  ownerihip.'  The  judgment 
to  be  fatisfied  is  for  a  certain  fum,  not  for  the  fpedfic 
pieces  which  conftitute  that  fum,  and  the  claim  of  the  cre- 
ditor on  the  (heriflF  feems  to  be  of  the  fame  nature  with 
his  claim  under  the  judgment,  and  one  which  may  be 
ifitisfied  in  the  fame  manner  No  right  would  exift  to- 
purfue  the  fpecific  pieces  received  by  the  officer,  although 
they  ihould  even  have  an  ear  mark,  and  an  a£iion  of  debt, 
not  of  detinue,  may  be  brought  againft  him  if  he  fails  to 
pay  over  the  fum  received,  or  converts  it  to  his  own  ufe. 
It  feems  to  the  court  that  a  right  to  fpecific  pieces  of  mo- 
ney can  onhr  be  acquired  by  obtaining  the  legal  or  aAual 
pofTeffion  of  them,  and  until  this  is  done  there  can  be  no 
fuch  abfolute  ownerihip  as  that  an  execution  may  be  levied 
on  them.  A  right  to  a  fum  of  money  in  the  hands  of  a 
flieriff  can  no  more  be  feized  than  a  right  to  a  fum  of  mo- 
ney in  the  hands  of  any  other  perfon,  and  however  wife 
or  juft  it  may  be  to  give  fuch  a  remedy,  the  law  does  not 
appear  yet  to  have  given  it.     The  didum  of  judge  Bui- 
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ler,  in  the  cafe  in  i  Durnford  and  Eaft  370,  prores  that  the 
mere  poflfcffion  of  moneyi  as  a  tniftee,  does  not  gire  to 
-the  pofleflbr,  before  a  conyerfion,  fuch  a  property  in  it, 
as  to  render  it  liable  for  his  debts  ;  but  does  not  manifeft 
an  opinion  that  the  perfon  for  whofe  ufe  it  was  receiTcd, 
but  to  whofe  pofleffion  it  has  not  come,  is  to  be  confider- 
ed  as  the  keal  owner  of  the  fpecific  pieces  themfelyes,  fo 
that  they  hare  become,  in  contemplation  of  law,  his 
-goods  and  chattels.  Indeed  it  is  obfcnrable  in  that  cafe, 
that  if  the  money  had  been  due  to  the  parifli  at  the  time 
the  bankruptcy  of  the  defendant,  who  was  an  overfeer  of 
the  poor,  tooK  place,  the  parifli  would  hare  been  in  no 
better  condition  than  other  creditors,  and  would  have  po& 
fefled  no  ezclufive  property  in  the  money  claimed. 

Altfaou^  the  diAum  of  judge  Buller  may  appear  ta 
militate  fomewhat  againft  this  pofition,  yet  the  principle 
of  the  decifion  is  in  its  favor,  for  the  judgment  of  the 
court  is  declared  to  be  founded  on  the  h€t  that  the  deb^ 
was  not  a  debt  till  after  the  bankruptcy. 

The  cafe  cited  from  3d  Croke,  166, 1 76,  exprefsly  ftates 
die  property  of  the  money  while  in  the  hands  of  the  iheriflF, 
not  to  be  in  the  creditor ;  and  although  the  inference  of 
the  court  from  that  principle  does  not  appear  to  have 
been  warranted,  yet  the  principle  itfelf  is  believed  to  be 
certainly  correal. 

In  the  cafe  of  Armiftead  v.  Philpot,  Doug.  219,  the 
court  direAed  the  money  of  the  debtor  to  be  paid  to  the 
creditor,  whofe  execution  was  in  the  hands  of  the  flieriff 
holding  that  money  alfo&  but  this  diredion  would  have 
been  unneceflary  if  the  flierifF  had  poflcfled  a  previous 
right  to  make  the  appropriation. 

It  is  dated  in  Barnes*  mtes,  214,  to  have  been  adjudged 
in  trinity  ttrm^  'lid  and  2^^  rf George  2,  in  the  cafe  of  Sta^ 
pie  V,  Birdf  where  a  (heriff  had  levied  an  execution  on 
money  in  his  handsj  that  he  fliould,  nptwithftanding  this 
execution,  pay  the  money  to  the  perfon  entitled  to  the  be- 
nefit of  the  firft  judgment.  It  is  true  that  in  that  cafe 
the  perfon  in  whofe  name  the  judgment  was  rendered,  was 
•tiot  entitled  to  the  money  received  under  it,  but  the  cafe 
it  fiotftated  to  have  been  decided  on  that  principle ;  an4 
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the  very  frequency  of  fuch  a  ftate  cf  things  fomifkes  la 
argument  of  no  inconfiderable  weight^agautft  the  right  to 
levy  an  execution  on  money  fo  ctrcumftanced.  The  equi» 
table  right  of  perfons,  whofe  names  do  not  appear  in  the 
execution,  ought  to  be  prefcnred  ;  and  confideiable  ii^uir 
tice  might  refult  from  impofing  on  the  flieriff  the  duty  of 
deciding  at  his  peril  on  fuch  rights* 

Confidering  die  cafe  then  either  on  prtnctpfe  of  atttho* 
rity,  it  appears  to  the  court  that  the  creditor  has  not  fudi 
a  legal  piH>perty  in  the  fpecific  pieces  of  money  leried  for 
him  and  in  the  hands  of  the  {heriff»  as  to  aischoriac  that 
officer  to  take  diofe  pieces  in  execution  as  the  goods  aJid 
chattels  of  fuch  creditor. 

But  the  money  becomes  fiable  to  fuch  executbn  the  in- 
ftant  it  fliall  be  paid  into  the  hands  of  the  creditor )  and  it 
then  becomes  the  duty  of  the  officer  to  feize  it.  k  appears 
ainreafonable  diat  the  law  fhouid  dired  a  payment  wader 
fuch  circumftances.  If  the  money  (hall  be  feized  the  19- 
ftant  of  its  being  received  by  the  creditor,  then  the  pay- 
ment to  him  feems  a  vain  and  ufdeis  ceremony  which 
might  well  be  difpenfed  with ;  and  if  the  money  fliottld, 
by  being  fo  paid,  be  withdrawn  from  the  power  of  the 
officer,  then  his  own  ad  would  put  beyond  his  reach, 
property  rendered  by  law  liable  to  his  execvtion,  and 
which  of  confequence  the  law  made  it  his  duty  to  feisBC. 

The  abfuidity  involved  in  fuch  a  conftruAioa  led  the 
court  to  a  further  confideration  of  the  fubject. 

The  mandate  of  a  writ  of  fieri  facias  as  originally  form- 
ed, is  that  the  officer  have  the  money  in  cotot  on  the  re- 
turn day,  there  to  be  paid  to  the  creditor.  Forms  of  writs 
fumifh  ftrong  evidence  of  what  was  law  when  they  were 
devifed,  and  of  the  duty  of  the  officer  to  whom  they  are 
directed.  Originally  it  was  regvlariy  the  duty  of  die  of* 
ficer  to  have  the  money  in  court,  and  it  has  been  hefaly 
that  not  even  payment  to  the  creditor  himfelf  could  cxcuk 
the  non-performance  of  this  duty.  The  rigor  of  this  mk 
has  been  confiderably  relaxed,  but  the  form  of  the  wrie» 
as  directed  by  alate  act  of  thelegiiiatuie  of  Virgintay  yet 
is,  that  the  money  fliall  be  in  court  on  the  return  dajr, 
and  there  appean  no  excuCe  for  omitting  this  duty^  unleft 
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it  flnD  bave  becti  paid  to  the  creditor.     The  (heriff  may    Tumia 
certainly  make  fuch  payment  out  of  court,  if  no  circum-         'v* 
ftance  occurs  which  legally  obftructs  or  oppofcs  it,  fuch   F'wdalu^ 
as  an  injunction  ftom  the  court  of  chancery,  in  whidi  cafe, "       t      ^ 
by  the  hiw  of  Virginia,  the  money  muft  be  returaied;  or  an 
ezecutioa  againft  the  goods  and  diattels  of  the  perfon  to 
whom  the  money  in  his  bands  fliall  be  payable.    In  the 
latter  cafe  it  feems  to  the  court  ftillto  be  die  duty  of  the 
fteriff  to  obey  the  order  of  the  writ  and  to  bring  the  mo- 
ney into  court,  there  to  be  difpofed  of  as  the  court  may 
dire&.    This  was  done  in  the  cafe  of  Amufiead  v.  PbiL 
fot^  and  in  that  cafe  the  court  dire^ed  the  money  to  be 
paid  in  (atisfadioo  of  the  fecond  execution.    This  ought 
to  be  done  whenerer  the  legal  and  equitable  right  to  the 
money  is  in  the  perfon  whofe  goods  and  chattek  are  lis* 
hk  to  fuch  execution. 

In  the  cafe  of  Turner  and  Fendall,  the  (heriflFnot  having 
bsought  the  money  into  court,  but  having  levied  ah  exe* 
cvtion  on  it  while  in  his  hands,  has-  not  fufficiently  jufti* 
lied  the  non<*pa)ment  of  it  to  the  creditor ;  and  therefore 
tlie  court  committed  no  error  in  rendering  judgment 
againft  him  on  the  motion  of  that  creditor.  If  the  payment 
vf  the.  damages  fliould  be  againft  equity,  that  was  not  a 
fttbje£l  for  the  confideration  of  the  court  of  law  which  ' 
feodered  the  judgment. 

Judgment  affirmed. 


WILLIAM  MARBURT 

V. 

JAMES  MADISON,  SfiCRsTAay  ov  Statb 

OV  THB  UnITBD  StaTXS. 


fEBRUARY,  1803. 


A.T  the  laft  term,  viz.  December  term,  1801,   MAasvat 
WiUiarn  Marbury,  Dennis  Ramfay,  Robert  Townfcnd 
Hooe,  and  William  Harper,  by  their  counfel,  Charles 
JLee,  ^  late  attorney  general  of. the  United  States, 

5 


Madison. 
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MAtBURY   fcverally  moved  the  court  for  a  rale  to  James  Madifbuy. 
'V-  fecretary  of  ftate  of  the  United  States,  to  (hew  caiife 

Madison,  ^^y  ^  mandantttS  ihouid  not  iflue  commanding  him  to 
*  ■  "v  '^  caufe  to  be  deliyered  to  them  refpcdively  their  feveral 
The  fupr<M»c  commiflions  as  juftices  of  the  peace  in  the  diftrid  of  Co- 
totals  not  lutnbia.  This  motion  was  blurted  by  affidavits  of  the 
power  to  ifloe  following  fads }  that  notice  of  this  motion  had  been: 
a  mandamus  to  given  to  Mr.  Madifon  J  that  Mr.  Adams,  the  late  prefi-^ 
ftatc'S'ribc'u  ^^  ^^  United  States,  nominated  the  applicants  to  the 
States,  if  being  fcnatc  foT  their  advicc  and  confent  to  be  appmnted  ps£m 
an  exercife  of  tices  of  the  peace  of  the  diftri£b  of  Columbia ;  that  the 
Z^'nit^^'^^^' fenate  advi£ed  and  confented  to  the  appointments  j  thafc. 
runed  by  the  commiffions  in  due  form  were  iigned  by  the  faid  prefi- 
conftittition.  dent  appointing  them  juftices,  &c.  and  that  the  feal  o£ 
Congrers  have  the  United  States  was  in  due  form  affixed  to  the  faid  cobw 
gWc^SiS  n^^ffio"*  *>y  *^  fecretary  of  ftate  j  that  the  applicants 
prifdiAion  to  have  rcqucfted  Mr.  Madifon  to  deliver  them  their  faid 
the  f npreme  commiffions,  who  has  not  complied  widi  that  requeft  ;  ana 
cSv!!i^tha?^f  ***  *^*^  *****  commiffions  are  withheld  from  them^  that 
dcfcribed  indie  ^^^  applicants  have  made  application  to  Mr.  Madifon  as- 
conftitution  fccrctary  of  ftate  of  the  United  States  at  his  office,  for 
An  aa  of  con-  information  whether  the  commiffions  were  figned  and 
^•;^^;3;j^fealed  as  aforcfaid-,  thitcxpHcit  and  fcitisfaaory  informal 
tion  can  not  be-  tioQ.has  not  been  given  in  anfwer  to  that  enquiry,  eithes 
come  a  law.  by  the  fecretary  of  ftate  or  any  officer  in  the  department 
Ae*^U*s"'  **^  ^^  ^^^^  *  **'  application  has  been  made  to  the  iiecretary 
are  bound  ^o  ^^  ^^^  Senate  for  a  certificate  of  the  nomination  of  the 
take  notice  of  applicants,  and  of  the  advice  and  confent  of  the  feaate, 
theconftitution.  who  has  declined  giving  fuch  a  certificate ;  whereupon  a 

tnT^^effA     ^"^^  ^^®  ^^^^  *^  *^^  ^*"^^  ^"  ^^  4*  ^*y  ^^  *'^  ^^™- 

to  the  a^point^  '^  his  lulc  having  been  duly  ferved, 

ment  of  an  of- 
ficer bythe  ex.  Mr.  Lee,  in  fupport  of  the  rule,  obferved  that  it  waa 
A^coTOiiiiHon  *"'poi'^"^  *^  know  on  what  ground  a  juftice  of  peace  in 
it  oniyevufne^  the  diftriA  of  Columbia  holds  his  office,  and  what  pro- 
of an  appoint-  ccedings  are  neceflary  to  conftitute  an  appointment  to 
DchIc  ifc  not  *"  office  not  held  at  the  will  of  the  prefident.  However 
ncct  (Tair^  to  the  «otorious  the  fads^arc,  upon  the  fuggeftion  of  which 
validity  nf  let-  this  Tulc  has  been  laid,  yet  the  applicants  have  been 
Tbl  p^*f^  much  embarraffed  in  obtaining  evidence  of  them.  Rea^ 
cannot Tuth?-*  fonaWc  information  has  been  denied  at  the  office  of  the 
rizc  a  fecretary  department  of  ftate.  Although  a  refpe£tful  memorial 
of  ftate  to  omit  has  been  made  to  the  fenate  praying  them  to  fuficr  their 
the  pcilbmx-    fecretary  to  give  extraAs  firom  their  executive  joumals  te^ 
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*fpeGdtig  the  nomination  of  the  applicants  to  the  fenat6,   Ma&bukt 
and  of  their  advice  and  confent  to  the  appointments,  yet         '^'' 
their  requeft  has  bden  denied,  and  their  petition  rejefted.    MAi>«o«r. 
They  hare  therefore  been   compelled  to  fummon  wit-  ▼ 

ncflcs  to  attend  in  court,  whofe  voluntary  affidavits  they  ^^^^ 
could   not  obtain.     Mr.  Lee  here  re^d  the  affidavit  of  „«  enjoined  by 
Dennis  Ramfay,  and  the  printed  journals  of  the  Xenate  law. 
of  31  January,  1803,  refpeding  the  refufal  of  the  fc- Ajufticerf 
nate  to  fufier  their  fecretary  to  give  the  information  re-  di^fa"of  Co- 
quefted.     He  then  called  Jacob  Wagner  and  Daniel  lumbia » not 
Brent,  who  had  been  fummoned  to  attend  the  court,  and  remoTeable  at 
who  had,  as  it  is  underftood,  declined  giving  a  voluntary  ^^^"  j**^  ^^ 
affidavit.    They  obje£ied  to  being  fwom,  alleging  that  when  a°com- 
they  were  clerks  in  the  department  of  ftate  and  not  miffioo  for  ao 
bound  to  difclofe  any  hSts  relating  to  the  bufineis  or?®<^f^»^^«»W- 
tianfeakms  in  the  ofdcc  2|  I^S,"*-,;^ 

Prefidenc, »  by 

Mr.  Lee  obferved,  that  to  flicw  the  propriety  of  ex-  b>m  figncd  and 
sniining  thcfe  witneffirs,  he  would  make  a  few  remarks  |™^|"^  ^^ 
on  the  nature  of  the  office  of  fecretary  of  ftate.     His  ftate  tJ^b^Sd- 
duties  are  of  two  kinds,  and  he  exercifes  his  functions  in  edand  recofd* 
two  diftin£t  capacities  j  as  a  public  minifterial  officer  of  «*• »' « »™- 
the  United  States,  and  as  agent  of  the  Prcfidcnt.     In  the  l^^zL^tu 
tmt  his  duty  is  to  the  United  »Staces  or  its  citizens  \   m  complete. 
the  other  his  duty  is  to  the  Pre&dent ;  in  the  one  he  is  A  mandamoa 
an  independent,  and  an  accountable  officer  5  in  the  other  "^^'*™^  . 
he  is  dei^ndent  upon  the  Prefident,  is  his  agent,  and  ac-  p^  a  ^crcntfy* 
countable  to  him  alone.      In  the  former  capacity  he  is  of  Aate  to  de- 
compellable  by  mandamus  to  do  his  duty ;  in  the  latter  he  ^^^  *  commif- 
is  not.     This  diftinaion  is  clearly  pointed  out  by  the  two  fhe"iJm3^  bm^ 
afts  of  congrefe  upon  this  fubje£l.     The  firft  was  paffird  titled. 
27th  July,   1789,  vol.    I.  p.  359,  entitled  "  an  aft  for 
cftabliihing  an  executive  department,  to  be  denominated 
the  department  of  foreign  affairs/'   The  firft  fedion  afcer- 
tains  the  duties  of  the  fecretary  fo  far  as  he  is  confidered 
as  a  mere  executive  agent.      It  is  in  thcfe  words,  «  Be  it 
«  enabled,  Sec.  that  there  fliall  be  an  executive  depart- 
'<  ment,  to  be  denominated  the  department  of  foreign  af- 
'<  fairs,  and  that  there  (hall  be  a  principal  officer  therein, 
**  tobe  called  the  fecretary  of  the  department  of  foreign 
^  affairs,  who  ihall  perform  and  execute  futh  duties  as 
**  (hall  from  time  to  time  be  enjoined  on,  or  intrufted  to 
'« him  by  the  Prcfidcnt  of  the  United  States,   agreeable 
^  to  the  conftitution,  relative  tp  correfpondencies,  com- 
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Maibvrt  «  miffions  or  inftru/ftions  to  or  with  puUie  mimftcrs  or 
«  confuls  from  the  United  States ;  or  to  negociations  wilit 
<<  public  mitiifters  from  foreign  ftatea  or  pnaccsy  or  to 
«  memorials  or  other  applications  from  foreign  puUtc  mi« 
^  nifters,  or  other  foreigners,  or  tx>  fuch  other  matters 
«  refpeAin^  foreign  affairs  as  die  Prefident  of  the  United 
^  States  fliall  affign  to  the  faid  department  $  and  further* 
<<  more,  that  the  faid  principal  officer  ihall  conduA  the 
«<  bufin«fs  of  the  faid  department  in  fuch  manner  as  the 
<<*Prefident  of  the  United  States  (hall  from  time  to  time 
«  order  or  inftruft  " 

The  fecond  fecdon  provides  for  the  appointment  of  a 
chief  clerk ;  the  third  fection  prefcribes  the  oath  to  be 
taken  which  is  $mp]y,  «  well  and  faithfully  to  execute  die 
«  truft  committed  to  him )"  and  the  fourth  and  laft  fectioo 
gives  him  the  cuftody  of  the  books  and  papers  of'  die 
department  of  foreign  afiairs  under  the  old  congrefs. 
RefpeAing  the  powers  given  and  the  duties  impofed  by 
this  z&,  no  mandamus  will  lie.  The  fecietary  is  re* 
fponfiUe  only  to  the  Prefident.  The  other  a£t  of  congrefr 
refpefling  this  department  was  pafied  at  the  fame  fdCoB 
on  the  15th  September  1789,  vol.  1,  p.  41,  c.  14,  and  is 
entitled  <^  An  ad:  to  provide  for  the  fafe  keeping  of  the 
^  aAs,  records,  and  feal  of  the  United  States,  and  for 
other  purpofes.^  The  firft  fection  changes  the  name  of  die 
department  and  of  the  fecretary,  calling  the  one  the 
department  and  the  other  the  fecretary  of  ftate.  The 
fecond  fection  affigns  new  duties  to  the  fecretary,  in  theper« 
formance  of  which  it  is  evident,  from  their  nature,  ho 
cannot  be  lawfully  controlled  by  the  prefident,  and  far 
the  non-performance  of  which  he  is  not  more  refponfibk 
to  the  prefident  than  to  any  other  citizen  of  the  United 
States.  It  provides  that  he  (hall  receive  from  the  prefident 
all  billsjordersj  refolutions  and  votesof  the  fenate  and  hoi^ 
of  reprefentatives,  which  (hall  have  been  approved  and  fign* 
ed  by  him ;  andfhall  caufe  them  to  be  publiihed,  and  print- 
ed copies  to  be  delivered  to  the  fenatcrs  and  reprefentatives 
and  to  the  executives  of  the  feveral  ftates  ;  and  makes  it 
his  duty  carefully  to  preferve  the  originals ;  and  to  caufe 
them  to  be  recorded  in  books  to  be  provided  for  that  pur* 
pofe.  The  third  fedion  provides  a  feal  of  the  United 
States.  The  fourth  makes  it  his  duty  to  keep  the  faid 
feal,  and  to  make  out  and  record,  and  to  affix  the  feal 
of  the  United  States  to  all  civil  commiffions,  after  they 
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flnHhsvebeesfignedbythePrefident.  The  fifth  fedion  Ma&sv&t 
provides  for  a  fe^  of  office*  and  that  all  copies  of  records  ^- 
and  papers  in  his  office,  authenticated  under  that  feal,  MApisoH*^ 
(hail  be  as  good  evidence  as  the  originals.  The  fixth  ^ 
feAioB  eftabliflies  fees  for  copies,  &c»  The  ieventh  and 
kft  fedion  gives  him  the  cuilody  of  the  papers  of  the 
office  of  the  iccretary  of  the  old  congrefs.  Moft  of  the 
duties  affigncd  by  this  aA  are  of  a  public  nature^  and  the 
fecictary  is  bound  to  perform  them,  without  the^ontrol 
of  any  perfi>n.  The  Prcfident  has  no  right  to  prevent 
turn  from  recriving  the  bills,  orders,  refoluttons  and  votes 
of  the  legiAature,  or  from  publifliing  and  diftributing 
them,  or  from  preserving  or  recording  them.  While  the 
fecretary  remains  in  office  the  Prcfident  cannot  take  from 
iiis  cnftody  the  feal  of  the  United  States,  nor  prevent 
him  horn  zeoording,  and  affixing  die  feal  to  civil  com* 
miffions  of  fuch  officers  as  h<rfd  not  their  offices  at  the 
will  of  the  Prcfident,  after  he  has  figned  them  and  de» 
livered  diem  to  the  fecretary  for  that  purpofe.  By  other 
laws  he  is  to  make  out  and  record  in  his  office  patentt 
for  ufeful  difcoveries,  and  patents  of  lands  granted  un» 
der  the  authority  of  the  United  States.  In  the  perform- 
ance of  all  thefe  duties  he  is  a  public  minifterial  officer 
of  the  United  States.  And  the  duties  being  enjoined 
spoil  him  by  law,  he  is,  in  executing  them,  uncontroU 
aUe  by  the  Prcfident ;  and  if  he  negkds  or  ref  ufes  to 
pqfoim  them,  he  may  be  compelled  by  mandamus,  in 
the  fiime  manner  as  other  perfons  holding  offices  under 
die  authority  of  the  United  States.  The  Prcfident  is  no 
party  to  this  cafe.  The  fecretary  is  called  upon  to  per* 
form  a  duty  over  which  the  Prcfident  has  no  control,  and 
in  regard  to  which  he  has  no  difpenfing  power,  and  for 
die  negk£l  of  which  he  is  in  no  manner  refponfible. 
The  fecretary  alone  is  the  peribn  to  whom  they  are  en* 
trufted,  and  ne  alone  is  anfwerable  for  their  due  perfomw 
anoe.  The  fecreury  of  ftate,  therefore,  being  in  the 
fiune  fituation,  as  to  diefe  duties,  as  every  other  minifte* 
lial  officer  of  die  United  States,  and  equally  liable  to  be 
compelled  to  perform  them,  is  alfo  bound  by  the  fame 
rules  of  evidence.  Thefe  duties  are  not  of  a  confidential 
nature,  but  are  of  a  public  kind,  and  his  clerks  can  have 
BO  exdufive  privileges.  There  are  undoubtedly  fafts, 
i^ch  may  come  to  their  knowledge  by  means  of  their 
connexion  with  the  fecretary  of  iUte,  refpeding  which 


Ml  SUPREME  COURT  U,  S. 

M  AftBu&V    they  cannot  be  bound  to  anfwer.    Such  are  the  faAs  con^ 
<v.  ceming  foreign  correfpondenciesy  and  confidential  com- 

Madison,  munications  between  die  liead  of  the  department  and  the 
'  ▼  '  Prefident.  This,  howcYcr,  can  be  no  objedion  to  their 
being  fwom,  but  may  be  a  ground  of  ob]e£lion  to  any 
particular  queftion.  Suppofe  i  claim  title  to  land  under 
a*  patent  from  the  United  States.  I  demand  a  copy  of  it 
from  the  fecretary  of  ftate.  He  ref  uies.  Surely  he  may 
be  compelled  by  mandamus  to  give  it«  But  in  order  to 
obtain  a  mandamus^  I  muft  ihew  that  the  patent  is  re- 
corded in  his  office.  My  cafe  would  be  hard  indeed  if 
I  could  not  call  upon  the  clerks  in  the  office  to  give 
evidence  of  that  fsift.  Again,  fuppofe  a  private  a£t  of 
congrefs  had  pafied  for  my  benefit.  It  becomes  neceflary 
for  me  to  have  the  ufe  of  that  a£b  in  a  court  of  law.  | 
apply  for  a  copy.  I  am  refufed.  Shall  I  not  be  permit- 
ted)  on  a  motion  for  a  mandamus,  to  call  upon  the  clerb 
in  the  office  to  prove  that  fuch  an  z6t  is  among  the  rolls 
of  the  office,  or  that  it  is  duly  recorded  i  Surely  it  can- 
not be  contended  that  although  the  laws  are  to  be  record- 
ed, yet  no  accefs  is  to  be  had  to  the  records,  and  no  be- 
nefit to  jefult  therefrom. 

The  court  ordered  the  witneffiss  to  be  fwom  and  their 
anfwers  taken  in  writing,  but  informed  them  that  when 
the  queftions  were  aiked  they  might  ftate  their  objcCHons 
to  anfwering  each  particular  queftion,  if  they  had  any. 

Mr.  Wagner  being  examined  upon  interrogatories, 
teftified,  that  at  this  diftance  of  time  he  could  not  recoU 
le&  whether  he  had  feen  any  commiffion  in  the  office, 
conftituting  the  applicants,  or  either  of  them  juftices  of 
the  peace.  That  Mr  Marbury  and  Mr.  Ramfay  called 
on  the  fecretary  of  ftate  refpeAing  dieir  commiffions* 
That  the  fecretary  referred  them  to  him  ;  he  took  them 
into  another  room  and  mentioned  to  them,  that  two  of 
the  commiffiions  had  been  figned,  but  the  other  had  not. 
That  he  did  not  know  that  fa£fc  of  his  own  knowledge, 
but  by  the  information  of  others.  Mr.  Wanier  declined 
anfwering  the  queftion  «  who  gave  him  Wat  informa- 
tion;''  and  the  court  decided  that  he  was  not  bound  to 
anfwer  it,  becaufe  it  was  not  pertinent  to  this  caufe.  He 
further  teftified  that  fome  of  the  commiffions  of  the  juf- 
tices, but  he  believed  not  all,  were  recordedi  He  did  not 
know  whether  the  conuniOions  of  the  applicants  were 
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reeofited,  as  he  had  not  had  recourfe  to  the  book  for  more   M  AiBoav!: 
than  twelve  months  paft.  "v. 

Madison. 

Mr.  Daniel  Brent  teftified,  that  he  did  not  remember  ^  '  v  ^ 
certainly  the  names  of  any  of  the  perfons  in  the  com* 
miffions  of  juftices  of  the  peace  figned  by  Mr.  Adams  ; 
but  believed,  and  was  almoft  certain,  that  Mr.  Marbury's 
and  col.  Hooe's  commtffions  were  made  out,  and  that 
Mr.  Ramfay's  was  not ;  that  he  made  out  the  lift  of 
names  by  which  the  clerk  who  filled  up  the  commiffions^ 
was  guided)  he  believed  that  the  name  of  Mr.  Ramfay 
was  pretermitted  by  mtftake,  but  to  the  beft  of  his  know- 
ledge it  contained  the  names  of  the  other  two ;  he  be« 
lieved  none  of  the  commiffions  for  juftices  of  the  peace 
figned  by  Mr.  Adams,  were  recorded.  After  the  com- 
miffions for  juftices  of  the  peace  were  made  out,  he  car- 
ried them  to  Mr.  Adams  for  his  fignature.  After  being 
figned  he  carried  them  back  to  the  fecretary's  office^ 
where  the  feal  of  the  United  States  was  affixed  to  them. 
That  commiffions  are  not  ufually  delivered  out  of  the 
office  before  they  are  recorded  \  bi|t  fometimes  they  are, 
and  a  note  of  them  only  is  taken,  and  they  are  recorded 
afterwards.  He  believed  none  of  thofe  comilniffions  of 
juftices  were  ever  fent  out^  or  delivered  to  the  perlons 
for  whom  they  were  intended  \  he  did  not  know  what 
became  of  them,  nor  did  he  know  that  they  are  now  in 
the  office  of  the  fecretary  of  ftate. 

Mr.  Lincoln,  attorney  general,  having  been  fummon- 
ed,  and  now  called,  obje£led  to  anfwering.  He  requefted 
that  the  queftions  might  be  put  in  writing,  and  that  he 
might  afterwards  have  time  to  determine  whether  he 
would  anfwer.  On  the  one  hand  he  refpe^d  the  jurif- 
didion  of  this  court,  and  on  the  other  he  felt  himfelf 
bound  to  maintain  the  rights  of  the  executive.  He  was 
aSing  as  fecretary  of  ftate  at  the  time  when  this  tranf- 
adion  happened.  He  was  of  opinion,  and  his  opinion 
vas  fupported  by  that  of  others  whom  he  Ughly  refpe£l:- 
ed,  that  be  was  not  bound,  and  ought  not  to  anfwer,  as 
to  any  faAs  which  came  <»fficiaUy  to  his  knowledge  while 
^Qaaig  as  fecreury  of  ftate. 

The  queftions  being  written  were  then  read  and  hand^ 
cd  to  hun.  He  repeated  the  ideas  he  had  before  fug- 
gcftedy  and  faid  his  objeftions  were  of  two  kinds. 


144  SUPREME  COURT  U.  S. 

MjkWLBvtLT       I  ft.  He  did  not  think  himfelf  bound  to  dMckift  Us  oC- 

V*  ficial  tranfa&ions  while  acting  a3  fecreCarjr  of  ftate}  and 

Madison* 

^      V       '      id.  He  ought  not  to  be  compeUed  to  anfwor  any  thing 
which  m^hc  tend  to  criminate  himfelf. 

Mr.  Lee,  in  replyt  repealed  the  fnbftance  of  the  ob- 
fervations  he  had  before  made  in  anfwer  to  the  objedicmi 
of  Mr.  Wagner  and  Mr.  Brent.  He  ftated  that  the  <}»• 
ties  of  a  fecretary  of  ftate  were  two-fold.  In  difcharging 
cme  pait  of  thofe  duties  he  aAed  as  a  public  miniAerial 
officer  of  the  United  States,  totally  independent  of  the 
Prefident,  and  that  as  to  any  fafts  which  came  officiaUy 
to  his  knowledge,  while  ading  in  this  capacity,  he  vas 
as  much  bound  to  anfwer  aa  a  marihal,  a  colle£bor,  ot 
any  other  minifterial  officer.  But  that  in  the  difchaige 
of  the  other  part  of  his  duties,  he  did  not  a£k  as  a  puUb: 
minifterial  officer,  but  in  the  capacity  of  an  agent  ol  the 
Prefident,  bound  to  obey  his. orders,  and  accountable  to 
him  for  his  condu£l.  And  that  as  to  any  faAs  which 
came  officially  to  his  knowledge  in  the  diKharge  of  this 
part  of  his  duties,  he  was  not  bound  to  anfwer.  He 
agreed  that  Mr.  Lincoln  was  not  bound  to  difcfefe  any 
thing  which  might  tend  to  criminate  himfelf. 

Mr.  Linc<^  thought  it  was  going  a  great  way  to  fay 
that  every  fecretary  of  ftate  fliould  at  all  times  be  liable 
to  be  called  udoa  to  appear  as  a  witnels  in  a  court  of 
juftice,  and  teuify  to  f^s  which  caoie  to  his  knowledge 
officially.  He  felt  himfelf  delicately  fituated  between  ^ 
duty  to  this  court,  and  the  duty  he  conceived  he  owed  to 
an  executive  department;  ami  hoped  the  court  wottki 
give  him  time  to  confider  of  the  fubjed. 

The  court  laid,  that  if  Mr.  Lmcofai  wiihed  time  to 
confider  what  anfwers  he  fliould  make,  they  wouU  give 
him  time;  but  they  had  no  doubt  he*  ought  to  anfwer. 
There  was  nothing  confidential  refuiicd  to  be  difck)fed* 
If  there  had  been  he  was  not  obliged  to  anfwer  it  ^  and 
if  bethought  diat  any  thing  was  ^nuhunicated  to  hiA 
in  confidence  he  was  not  bound  to^ifclofe  it ;  nor  was 
he  obliged  to  ftate  any  thine  which  would  criminate  him- 
felf ;  but  that  the  {z&  whether  fuch  commiffions  had  beea 
in  the  office  or  not^  coukl  not  be  a  confidential  fa<£t ;  it 
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<^ 

is  aiiift  which  tO  Ae  world  hart  t  right  to  know.    If  MiKBVit 
be  thought  any  of  the  queftions  improper,  he  might  ftate         '^* 
faia  objeaiona.  MAPigow,^ 

Mr.  Lincofai  then  prayed  dme  till  the  next  day  to  con- 
fider  of  hia  anfwers  under  this  opinion  of  the  court. 

The  court  gnnted  it  and  poftponed  further  oonfideradon 
of  the  caufe  till  the  next  day. 

At  the  opening  of  the  court  on  the  next  morning,  Mr« 
LtnoAA  faid  he  had  no  objeAion  to  anfwering  the  quet 
tiona  propofed,  excepting  the  laft  which  he  did  not  think 
himfelf  oUiged  to  anfwer  fully.  The  queftion  was,  what 
had  been  done  with  the  commiffionst  He  had  no  hefi« 
tation  in  faying  that  he  did  not  know  that  they  erer  came 
to  the  pofleffion  of  Mr.  Madifon,  nor  did  he  know  that 
ifaer  were  in  the  office  when  Mr.  Madifon  took  pofleffion 
of  It.  He  prayed  tha  opinion  of  the  court  whether  he 
was  oUiged  to  difclofe  what  had  been  done  with  the  com« 
miffions* 

The  court  were  of  opinion  that  he  was  not  bound  to 
fay  what  had  become  of  them  \  if  they  never  came  to 
the  poffeflion  of  Mr.  Madifon,  it  was  immaterial  to  the 
prefent  caufe,  what  had  been  done  with  them  by  others. 

To  the  other  queftions  he  anfwered  that  he  hid  feen 
cooraiiffions  of  juftices  of  the  peace  of  the  diftri^  of 
Columbia,  (igned  by  Mr.  Adamsy  and  fealed  with'  tht 
feal  of  the  United  States.  He  did  not  recolie£t  whether 
any  of  them  conftituted  Mr.  Marbury,  col.  Hooe,  or  col. 
Ramfay,  juftices  of  the  peaces  there  were  when  he 
went  into  the  office  feveral  commiffions  for  juftices  of 
peace  of  the  diftriA  made  put  \  but  he  was  fumiflied  with 
a  lift  of  names  to  be  put  into  a  general  commiflion^ 
which  was  done,  and  was  confidered  as  fuperfeding  the 
particmkur  commiffions ;  and  the  indiriduais  whofe  names 
were  contained  in  this  general  commiffion  were  informed 
of  their  bemg  thus  appointed.  He  did  not  know  that 
any  one  of  the  commiffions  was  ever  fent  to  the  perfon 
for  frikom  it  was  made  outj  and  did  not  beliere  that  any 
one  had  been  fent. 

T 
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Maebuet  Mn  Lee  then  read  the  affidavit  of  James  MarOud^ 
'^^  who  had  been  alfo   fummoned  as  a  witnefe.    It  ftated 

M%r>i«ov.  that  Qx,  the  4th  of  March  i8oi,  haying  been  informed 
T  by  fome  perfon  from  Alexandria  that  there  was  reafon  to 

apprehend  riotous  proceedings  in  that  town  on  that  ni^t, 
he  was  induced  to  return  immediately  home,  and  to  call 
at  the  office  of  the  fecretary  of  ftate,  for  the  commiffions 
of  the  juftices  of  the  peace  \  that  as  many  as  i  a,  as  he 
belieredi  commiffions  of  juftices  for  that  county  were 
delirered  to  him  for  which  he  gave  a  receipt,  which  he 
left  in  the  office.  That  finding  he  could  not  conveniendf 
carry  the  whole/he  returned  feveral  of  them,  and  ftnick 
a  pen  through  the  namea  of  thofe,  in  the  receipt,  which 
he  returned*  Among  the  commiffions  !&>  returned,  ac- 
cording to  the  beft  of  his  knowled^  and  belief,  was  one 
for  colonel  Hooe,  and  one  for  William  Harper. 

Mr.  Lee  then  obferved,  that  having  proved  the  enft- 
ence  of  the  commiflions,  he  Ihould  confine  fuch  further 
remarks  as  he  had  to  make  in  fupport  of  the  rule  to  three 
queftions : 

ift.  Whether  the  fupreme  court  can  award  the  writ  of 
mandamus  in  any  cafe. 

ad.  Whether  it  will  lie  to  a  fecretary  of  ftate  in  any 
cafe  whatever. 

3d*  Whether  in  the  prefent  cafe  the  court  may  awird 
a  mandamus  to  James  Madifon,  fecretary  of  ftate. 

The  argument  upon  the  ift  queftion  is  derived  not  only 
from  the  principles  and  pra£lice  of  that  country,  from 
whence  we  derive  many  of  the  principles  of  our  political 
inftitutions,  but  from  the  conftitution  and  laws  of  the 
United  States. 

This  is  the  fupreme  court,  and  by  reafon  of  its  fupre- 
macy  muft  have  the  fuperintendance  of  the  inferior  tri- 
bunals and  officers,  whether  judicial  or  minifterial.  In 
this  refpeA  there  is  no  difference  between  a  judicial  ahd 
a  minifterial  officer.  From  this  principle  alone  the  court 
of  kind's  bench  in  England  derives  the  power  of  ifltiiog 
the  wnts  of  mandamus  and  prohibition.    3.  Inft.  701 71* 
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Sliall  it  be  faid  that  the  court  of  king's  bench  has  this  Marbuet 
power  in  confequenc  of  its  being   the  fupreme  court  of  ^* 

jodicature,  and  (hall  we  deny  it  to  this  court  which  the  Madiion*^ 
conftitution  makes  ^<c  fupreme  court  ?     It  is  a  beneficial,  V 

and  a  neceiiary  power ;  and  it  can  never  be  applied  where 
there  is  another  adequate^  J^cific^  legal  remedy* 

The  fecond  fedion  of  the  thkd  article  of  the  confti- 
tution gives  this  court  appellate  jurifdiAion  in  aH  cafes 
in  law  and  equity  arifing  under  the  cotiftitution  and  laws 
of  4he  United  States  (except  the  cafes  in  which  it  has  ori- 
^nal jurifdiftion) withfuch  exceptions, and  under fiich re- 
gulations as  congrefs  (hall  make.  The  term  <<  appellate 
jurifdidion**  is  to  be  taken  in  its  largeft  fenfe,  and  im- 
plies in  its  nature  the  right  of  fuperintending  the  inferior 
tribunals. 

Proceedings  in  nature  of  appeals  are  ^  various  tinds, 
-according  to  the  fubjefl  matter.      3  Bl.  com.  402.     It 
is  a  fettled  and  invariable  priiiciple,  that  every  right, 
^hen  -withheld,  muft  have  a  remedy,  and  every  injury  its 
proper  redrefs.     3  81.  com.  109.     There  are  fome  in- 
juries which  can  only  be  redrefled  by  a  writ  of  manda* 
mus,  and  others  by  a  writ  of  prohibition.     There  muft 
then  be  a  Jurifdi^ion  fome  where  competent  to  ilTue 
that  kind  ot  procefs.     Where  are  we  to  look  for  it  but 
in  that  court  which  the  confticutioA  and  laws  have  made 
fupreme,  and  to  which  they  have  given  appellate  jurif-* 
•diftton  ?  Blakftone,  vol.  3f  p.  i  lo.  fays  that  a  writ  of 
mandamus  is  «  a  command  ifluing  in  the  king's  name 
<<  from  the  court  of  king's  bench,  and  direAed  to  any 
*^  perfin^  corporation  or  inferior  court,  requiring  them 
^  to  do  fome  particular  thing  therein  fpecified,  which 
t*  appertains  to  their  cffice  and  duty,  and  which  the  court 
^  has  prcvioufly  determined^  or  at  leaft  fuppofes,  to  be 
*<  confonant  to  right  and  juftice.     It  is  a  writ  of  a  moft 
•*  extenfively  remedial  nature,  and  iffues  in  all  cafes  where 
^  the  party  has  a  right  to  have  any  thing  done,  and  hds 
•*  no  other  fpecijic  means  of  compelling  its  performance.^ 
In  the  Federalift,  vol.  2,  p.  239,  it  is  faid,  that  the 
-  word  «  appellate"  is  not  to  be  taken  in  its  technical  fenfe, 
as  ufed  in  reference  to  appeals  in  the  courfe  of  the  civil 
law,  but  in  its  broadeft  fenfe..  in  which  it  denotes  nothing 
snore  than  the  power  of  one  tribunal  to  review  the  pro- 
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Ma&iv&t  ceedings  of  another*  either  a$  to  law  or  fafi,  or  bodi. 

nf.         The  writ  of  mandamas  »  in  the  nature  of  an  appeal  ai 

Mad* ioH.    tQ fg£t  ag  ^^H  «8  law.      It  ia  competent  for  congrefs  to 

*  '   W        '  prefcribe  the  forms  of  procefs  by  which  the  fupreme  court 

fliall  CKercifc  its  appellate  jurisdiction,  and  they  may  well 

declare  a  mandamus  to  be  one.     But  the  power  does  not 

depend  upon  implication  alone.     It  has  be^n  recognifed 

by  legiflattve  provifion  as  well  as  in  judicial  decifioos  in 

this  court* 

Congrefs,  by  a  law  pafled  at  the  very  firft  felBon  after 
the  adoption  of  the  conftitution»  vol.  i.  p.  58,  fee.  T31 
have  ezprefsly  given  the  fupreme  court  the  power  of  iffu^ 
ing  writs  of  mandamus.  The  words  are)  *<  The  fupreme 
«  court  (hall  alfohave  appellate  jurisdiAion  from  thecufw 
«  cuit  courts,  and  courts  of  the  feveral  dates,  in  thccsfei 
«  herein  after  fpecially  provided  for ;  and  (hall  have  power 
<^  to  ifliie  writs  of  prohibition  to  thediftriA  courtt,  when 
^  proceeding  as  courts  of  a^nuralty  and  maritime  jm^ 
«(  di£lion  ;  -and  writs  of  mandamus^  in  cafes  warranted  by 
f«  the  priiK:iples  and  ufages  of  law,  to  any  courts  appoint- 
ee ed,  or  perfons  holding  ^e^  under  the  authority  of  the 
<«  United  States.'' 

Congreis  is  not  reftrained  from  conferring  origind 
jurisdidion  in  other  cafes  than  thofe  menrioood  in  the 
conditution.  2  Dal.  Rep.  2g&. 

This  court  has  entertained  jurisdiAion  on  amandaniui 
in  one  cafe,  and  on  a  prohibtrion  in  another.  In  the  cafe 
of  the  United  States  v.  judgeLawreoce»  3.  Dal.  Rep.  Ah 
a  mandamus  was  nioved  for  by  the  attorney  genenl  at 
the  inftance  of  the  French  minifter,  to 'compel  judge 
JLiawrence  to  iffue  a  warrant  againft  captain  Bsuiei  com- 
mander  of  the  French  (hip  of  war  Le  Perdrix,  grounded 
on  an  article  of  the  confular  convention  with  France,  h 
ibis  cafe  the  power  of  the  court  to  ifliie  writs  of  mandamoiy 
was  taken  for  granted  in  the  arguments  of  eounfel  on 
both  fides,  and  feems  to  have  been  fo  confidered  by  tbc 
court.  The  mandamus  was  refufed,  becaufe  the  cue  in 
which  it  was  required,  was  not  a  proper  one  to  fupport 
the  motion.  In  the  cafe  of  the  United  States  v.  judge 
Peters  a  writ  of  prohibition  was  granted,  3.  Dal.  Rep* 
x^l^  129*     X>his  was  the  celebrated  cafe  of  the  Frcna 


TEBRUARY,  1803.  149 

corvette  the  Caffiu8,  which  afterwards  became  a  fubjeA  M aebuet 
of  diplomatic  controTcrfy  between  the  two  nations.     On         'ff* 
the  5th  Feb.  I794t  a  motion  was  made  to  the  fupreme    Madisoh. 
court  in  behalf  of  one  John  Chandler,  a  citizen  of  Con-  ^ 
ne^cut,  for  a  mandamus  to  tbc/ecntary  at  war^  com- 
manding him  to  place  Chandler  on  the  invalid  penfion  lift. 
Atter  argument,  the  court  refufed  the  mandamus,  becaufe 
the  two  atls  of  congrefs  refpe&ihg  invalids,  did  not  fup» 
port  the  cafe  on  wLich  the  applicant  grounded  his  motion. 
The  cafe  of  the  United  States  v.  Hopkins,  at  February 
tenn^  <794i  'vas  a  motion  for  a  mandamus  to  Hopkins, 
loan  officer  for  the  diftri£^  of  Virginia,  to  command  him 
to  admitaperfon  to  fubfcribe  to  the  United  States  loan. 
Upon  argument  the  mandamus  was  refufed  becaufe  the  ap« 
plicant  bad  not  fufficiently  eftabliihed  his  title.  In  none  of 
tbefe  cafes,  nor  in  any  other,  was  the  power  of  this  court 
*  to  ifliie  a  mandamus  ever  denied.    Hence  it  appears  there 
has  been  a  legiflative  conftru&ion  of  the  conftitution  upon 
diis  point,  and  a  judicial  praAice  under  it,  for  the  whole 
time  finoe  the  formation  of  the  government. 

2d.  The  fecond  point  is,  can  a  mandamus  go  to  a  fecre* 
tary  of  ftate  in  any  cafe  ?  It  certainly  cannot  in  all  cafes  { 
nor  to  the  Prefident  in  any  cafe.  It  may  not  be  proper 
to  mention  this  pofition ;  but  I  am  compelled  to  do  it.  An 
idea  has  gone  fordi,  that  a  mandamus  to  a  fecretaty  of 
ftate  is  equivalent  to  a  mandamus  to  the  Prefident  of  the 
United  States.  '  I  declare  it  to  be  my  opinion,  grounded 
on  a  comprehenfive  view  of  the  fttbje6l,  that  the  Prefi* 
dent  is  not  amenable  to  any  court  of  judicature  for  the 
exercife  of  his  high  fundions,  but  is  rcfponiible  only  in 
the  mode  pointed  out  in  the  coimihition.  The  fecretary 
of  ftate  aAs,  as  before  obferved,  in  two  capacities.  Ais 
the  itgsnt  of  the  Prefident,  he  is  not  liable  to  a  mandamus ; 
bat  as  a  leeorder  of  the  laws  of  die  United  States  ;  as 
keeper  of  die  gie^  feal,  as  recorder  of  deeds  of  land,  of 
letters  potest,  and  ofx:ommiflions,  &c.  he  is  a  minifterial 
officer  of  the  people  of  the  United  States.  As  fuch  he  has 
duties  affigned  hun  by  law,  in  the  execution  of  which  he  is 
independent  of  all  control,  but  that  of  the  laws.  It  is  true 
he  is  a  high  officer,  but  he  is  not  above  law.  It  is  not 
cooiiftent  with  the  policy  of  our  political  inftitutions,  or 
the  manners  of  the  citizens  of  the  United  States,  diat 
any  minifterial. officer  having  puUic  duties  to  perfonD, 


150  SUPREME  COURT  U.  S. 

Mai  BURT  fliould  be  above  thecompolfion  of  hw  in  the  ezercife  of 
'V.  thofe  dudes.     As  a  minifterial  officer  he  is  compellabk 

Madison,  todohis  duty,  and  if  he  TcfufeSy  is  liable  to  indidtment 
▼  A  profecution  of  this  kind  might  be  the  means  of  punKh- 

ing  the  officer,  but  a  fpecific  cinl  remedy  to  the  injured 
party  can  only  be  obtained  by  a  writ  of  mandamus.  If  a 
mandamus  can  be  awarded  by  this  court  in  any  cafe,  it 
may  iffiie  to  a  fecrctary  of  ftate  ;  for  the  ad  of  congrefs 
exprefsly  gives  the  power  to  award  it,  **  in  cafes  warrant- 
«<  ed  by  d^e  principles  and  ufages  of  law,  to  any  perfm 
<<  hoUing  afficts  under  the  autborstj  of  tie  United  States,** 

Many  cafes  may  be  fuppofed,  in  which  a  fecretarjr  of 
ftate  ought  to  be  compelled  to  perform  his  duty  fpecifi- 
cally.  By  the  5th  and  6th  feftions  of  the  zCt  of  congrefsi 
▼ol.  I*  p.  43.  copies  under  feal  of  the  office  of  the  depait- 
ment  of  ftate  are  made  evidence  in  courts  of  law,  and 
fees  are  given  for  making  them  out.  The  intention  of 
the  law  muft  have  been,  that  every  perfon  needing  a 
copy  (hould  be  entitled  to  it.  Suppofe  the  fecretary  re- 
f  ufes  to  give  a  copy,  ought  be  not  to  be  compelled  i  Sup* 
pofe  I  am  endded  to  a  patent  for  lands  purchafed  of  the 
United  States ;  it  is  made  out  and  figned  by  the  Prcfident 
who  gives  a  warrant  to  the  fecretary  to  affix  the  great  feal 
to  the  patent ;  he  refufes  to  do  it ;  (hall  I  not  have  a  man- 
damus to  compel  him  ?  Suppofe  the  feal  is  affixed,  but 
the  fecretary  refufes  to  record  it ;  ihall  he  not  be  com- 
pelled ?  Suppofe  it  recorded,  and  he  refufes  to  deliver  it; 
ihall  I  have  no  remedy  i 

In  this  rttfcSt  there  is  no  difference  between  a  patent 
for  lands,  and  the  commiffion  of  a  judicial  officer.  The 
duty  of  the  fecretary  is  precifely  the  fame. 

Judge  Patterfon  enquired  of  Mr.  Lee  whether  he  un- 
derftood  it  to  be  the  duty  of  the  fecretary  to  deliver  a 
.  commiffion,  unlefs  ordered  fo  to  do  by  the  rrefident. 

Mr.  Lee  replied,  that  after  the  Prefident  has  figned  a 
commiffion  for  an  office  not  held  at  his  wiU,  and  it  conies 
to  the  fecretary  to  be  fealed,  the  Prefident  has  done  widi 
it,  and  nothing  i-emains,  but  that  the  fecretary  perform 
thofe  minifteria)  zSts  which  the  law  impofes  upon  hiffl* 
It  immediately  becomes  his  duty  to  feal,  record,  and  de« 
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liYcr  it  on  demand.    In  fuch  a  cafe  the  appointment  be-  Maibvet 
comes  complete  by  the  figning  and  fealtng  \  and  the  fe-         '^^    , 
cretary  does  wrong  if  he  witUiolds  the  commiffion*  Madison. 

3d.  The  third  point  is,  whether  in  the  prefent  cafe  a 
writ  of  mandamus  ought  to  be  awarded  to  James  Madi* 
fon,  fecretaryof  ftate. 

The  juftices  of  the  peace  in  the  diftrid  of  Columbia 
are  judicial  oflBcers,  and  hold  their  office  for  five  years. 
The  office  is  eftabliflied  by  the  z€t  of  Congrefs  pafled  the 
27th  of  Feb.  1801,  entitled  «An  a£k  concerning  the 
diftri^  of  Columbia,"  ch.  86,  fee.  1 1  and  14  $  page  271, 
273.  They  are  authorized  to  hold  courts  and  have  cog- 
nizance of  perfonal  demands  of  the  value  of  20  dollars. 
The  aA  of  May  3d,  180^9  ch.  52,  fee.  4,  confiders  them 
as  judicial  officers,  and  provides  the  mode  in  which  exe- 
cution ihall  iffiie  upon  their  Judgments.  They  hold  their  ' 
offices  independent  of  the  will  of  the  Prefident.  The  ap- 
pointment of  fuch  an  officer  is  complete  when  the  Prefi- 
dent  has  nominated  him  to  the  fenate,  and  the  fenate  have 
advifed  and  confented,  and  the  Prefident  has  figned  the 
commiffion  and  delivered  it  to  the  fecretary  to  be  fealed. 
The  Prefident  has  then  done  with  it  ^  it  becomes  irre- 
vocable. An  appointment  of  a  judge  once  completed, 
is  made  forever.  He  holds  und^r  the  conftitution.  The 
requifites  to  be  performed  by  the  fecretary  are  minifterial, 
afcertained  by  law,  and  he  has  no  difcretion,  but  mull 
perform  them ;  there  is  no  difpenfing  power.  In  con- 
templation of  law  they  are  as  if  done* 

Thefe  juftices  ezercife  part  of  the  judicial  power  of 
the  United  States.  They  ought  therefore  to  be  inde- 
pendent. Mr.  Lee  begged  leave  again  to  refer  to  the  Fe- 
deralift,  vol.  2,  Nos.  78  and  79,  as  containing  a  correal 
fiew  of  this  fubjeA.  They  contained  obfetvations  and 
ideas  which  he  wifhed  might  be  generally  read  and  un- 
derftood.  They  contained  the  principles  upon  which 
this  branch  of  our  conftitution  was  conftrufted.  It  is 
important  to  the  citizens  of  this  diftrid  that  the  jufticea 
ihould  be  independent }  almqft  all  the  authority  imme- 
diately exercifed  over  them  is  that  of  the  juftices.  They 
wifii  to  know  whether  the  juftices  of  this  diftri£l  are  to 
hold  their  commiffions  at  the  will  of  a  fecretary  of  ftate. 


Vi 
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MAtifTitT  Tills  caufe  may  fectn  trivial  at  firft  view,  but  it  ii  im** 
ff'         portant  in  principle.     It  is  for  this  reafon  that  diis  coofft 

M  ADisow.  ig  noy^  troubled  with  it*  The  emoluments  or  the  dignity 
/■  '  of  the  office,  are  no  objeAs  with  the  applicants.  They 
conceiye  themfelves  to  be  duly  appointed  juftices  of  the 
peace,  and  they  beliere  it  to  be  their  duty  to  maintain  the 
rights  of  their  office,  and  not  to  fu£fer  them  to  be  violated 
by  the  hand  of  power*  The  citizens  of  this  diftrid  have 
their  fears  excited  by  every  ftretch  of  power  by  a  perfon  fo 
high  in  office  as  the  fecretary  of  ftate. 

It  only  remains  now  to  confider  whether  a  mandamus 
to  compel  the  delivery  of  a  commiffion  by  a  public  mini- 
fterial  officer,  is  one  of  <<  the  cafes  warranted  by  the  piin* 
ciples  and  ufages  of  law." 

It  is  the  general  principle  of  hw  that  a  mandanonu  lies» 
if  there  be  no  other  adequate^  fp^cific^  l^<^  remedy ;  3 
Burrow,  1067,  King  v.  Barker^  and  a/.  This  feems  tK^ 
be  the  refult  oJF  a  view  of  all  the  cafes  on  the  fubjed* 

The  cafe  of  Rex.  v.  Borough  of  Midhurft,  i.  Wils. 
^83,  was  a  mandamus  to  compel  the  prefentoient  of 
certain  conveyances  to  purchafers  of  burgage  tenements, 
whereby  they  would  be  entitled  to  vote  for  members  of 
parliament.  In  the  cafe  of  Rex  v.  Dr.  Hay,  i.W.  Bl. 
Rep.  640,  a  mandamus  ifliied  to  admit  one  to  adrainifter 
an  eftate. 

A  mandamus  gives  no  right,,  but  only  puts  the  parfy 
in  a  way  to  try  his  right.     Sid.  286. 

It  lies  to  compel  a  minifterial  zSt  which  concerns  die 
public*  I.  Wilfon,  283.  I.  BL  Rep.  640 — althouji^h 
there  be  a  more  tedious  remedy,  Str.  io82«  4  Bur.  ai8S« 
a  Bur.  1045  ;  So  if  there  be  a  legal  right,  and  a  remedy 
in  equity,  3.  Term  Rep.  652..  A  mandamus  Hes  to  tih» 
tain  admiffion  into  a  trading  company.  Rex  v«  Turkey 
Company,  a  Bur.  loeo.  &rthew448.  5  Mod.  402} 
So  it  lies  to  put  the  corporate  feal  to  an  inftrument.  4. 
Term.  Rep.  699  ^  to  commiffioners  of  the  excife  to  grant 
2  permit,  2  Term.  Rep.  381  $  to  admit  to  an  office,  j 
Term.  Rep.  5755  to  deliver  papers  which  concern  the 
public^  ,2  Sid.  3  ir    A  mandamus  will  fometimes  fie  in  a 
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doabtiblcife,  i  Levins  123,  to  be  further  conUeted  ott  MAasvAT 
theretuix^  a  Leritus,  14.  i  Siderfin,  16$^  ^* 

Mad  I  sow. 

It  lies  to  be  admitted  a  member  of  a  church,  3.  Bur. 
1265,  1043. 


The  proce&  ii  as  ancient  aa  the  time  of  Ed.  ad. 
vinz  23. 


iLe- 


The  firft  wmt  of  mandamus  is  not  peremptory,  it  onl]r 
commands  the  officer  to  do  the  thing  or  ihew  caufe  why 
hefhould  not  do  it.  If  the  caufe  returned  be  fufficien^ 
there  is  an  end  of  the  proceeding,  if  not,  a  peremptorf 
mandamus  is  then  awarded. 

It  is  (aid  to  be  a  writ  of  difcretion.  But  the  difcretion 
of  a  court  always  means  a  found,  legal  difcretion,  not  an 
aihitrary  wiU.  If  the  applicant  makes  out  a  proper  cafe, 
the  court  arc  bound  to  grant  it.  They  can  ref  ufe  juftico 
to  no  man. 

On  a  fubfequent  day,  and  before  the  court  had  given 
an  opinion,  Mr.  Lee  read  the  affidavit  of  Hazen  Kimball, 
who  had  been  a  clerk  in  the  office  of  the  Secreury  of 
State,  and  had  been  to  a  diftant  part  of  the  United  Sutes, 
bat  whofe  return  was  not  knoi^n  to  the  applicant  till  after 
die  argument  of  the  cafe. 

Itftatedthat  on  the  third  of  March,  1801,  he  was  a 
derk  in  die  department  of  ftate.  That  there  were  in  the 
oiBce,  on  that  day,  commiffions  made  out  and  figned  by 
die  prefident,  appointing  William  Marbury  a  juftice  of 
peace  for  the  county  of  Waihington ;  and  Robert  V.  Hooe 
a  juftice  of  the  peace  for  the  county  of  Alexandria,  in 
the  diftri£l  of  Columbia. 

Afterwards,  on  the  24th  of  February  the  following 
opinion  of  the  court  was  delivered  by  the  chief  juftice. 

yfuttou  tf  the  court* 

At  tfaelaft  tesm  on  the  affidavits  then  read  and  filed 
with  the  derk,  a  rule  was  granted  in  tiiis  cafe,  requiring 
the  fecrctary  of  ftate  to  Aew  caulk  why  a  mandamus 
U 
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MAaBuar   Ihonld  not  liTue,  direaing  him  to  deliver  to  Wiffiini 
"'<  Marbury  his  commillion  as  a  juftice  of  the  peace  for  the 

^B4AD»oit.^  county  of  Wafhington,  m  the  diftria  of  Columbia. 

No  caufe  has  been  fliewn,  and  the  prefent  motioii  ii 
for  a  mandamus.  The  peculiar  delicacy  of  this  cafe,  the 
novelty  of  fome  of  its  arcumftances,  and  the  real  diffir 
culty  attending  the  points  which  occur  in  i^  require  a 
complete  ezpofition  of  the  principles»  on  which  the  opi« 
nion  to  be  given  by  the  court,  is  founded.^ 

Thefe  principles  have  been,  on  the  fide  of  the  appli- 
cant,  verv  ably  argued  at  the  bar.  In  rendering  the  opi- 
nion of  tne  court,  there  will  be  fome  departure  in  forni, 
though  not  in  fubftance,  from  the  points  ftated  in  that 
argument. 

In  the  order  in  which  the  court  has  viewed  this  fubjcA^ 
the  following  queftions  have  beeen  confidcred  and  decide 
cd. 

I  ft.  Has  the  applicant  a  right  to  the  commiiEoQ  he 
demands? 

adly.  If  he  has  a  right,  and  that  rieht  has  been  violated, 
do  the  laws  of  his  country  afford  hmi  a  remedy  i 

3dly.  If  they  do  afford  him  a  remedy,  is  it  a  manJa^ 
vtus  ifitting  from  this  court  ? 

The  firft  objeA  of  enquiry  is, 

xft.  Has  the  applicant  a  right  to  the  conmiifEon  he  de- 
mands ? 

His  right  originates  in  an  zGt  of  congrefs  pafled  ia 
February  1801,  concerning  the  diftrid  of  Columbia* 

After  dividing  the  diftri£l  into  two  counties,  the  i  ith 
feflion  of  tliis  law,  enaAs,  <<  that  there  fhaJl  be  ap- 
pointed in  and  for  each  of  the  faid  counties,  fuch  num- 
ber of  difcreet  perfons  to  be  juftices  of  the  peace  as  the 
prefident  of  the  United  States  (hall,  from  time  to  timc^ 
think  expedient,  to  continue  in  office  for  five  years. 
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It  appears^  from  the  affidarits^  that  in  compliance  with  Maebvet 
this  law,  a  commiffion  for  William  Marbuiy  as  a  jttftice         'v. 
of  peace  for  the  county  of  Waihington,  was  figned  by    Madisoh. 
John  Adams,  then  prefident  of  the  United  States ;  after  ' 
which  the  feal  of  the  United  States  was  affixed  to  it ; 
but  the  commiffion  has  nerer  reached  the  perfon  for 
whom  it  was  made  out* 

In  order  to  determine  whether  he  is  entitled  to  this 
commiffion,  it  becomes  neceffary  to  enquire  whether  he 
has  been  appointed  to  the  office.  For  if  he  has  been  ap- 
pointed, the  law  continues  him  in  office  for  five  yearSf 
and  he  is  entitled  to  the  pofleffion  of  thofe  eridences  of 
office,  which,  being  completed,  became  his  property* 

The  2d  fedion  of  the  ad  article  of  die  conftitution^ 
declares,  that,  « the  prefident  (hall  nominate,  and,  by 
^  and  with  the  advice  and  confent  of  the  fenate,  ihaU 
^  appoint  ambafladoTB,  other  public  minifters  and  confulSp 
**  and  all  other  officers  of  the  United  States,  whofe  ap- 
<<  pointments  are  not  otherwife  provided  for." 

The  third  fefbion  declares,  that  «  he  (hall  commiffion 
«  all  the  officers  of  the  United  States/' 

An  a£l  of  conerefs  direds  the  fecretary  of  ftate  to 
keep  the  feal  of  ube  United  Sutes,  <<  to  make  out  and 
record,  and  affix  the  faid  feal  to  all  civil  commiffions 
to  officers  of  the  United  States,  to  be  appointed  by  the 
Prefident,  by  and  with  the  confent  of  the  fenate,  or 
by  the  Prefident  alone }  provided  that  the  faid  feal  (hall 
not  be  affixed  to  any  commiffion  before  the  fame  (hall 
have  been  figned  by  the  Prefident  of  the  United  States." 

Thefe  are  the  claufes  of  the  conftitution  and  laws  of 
the  United  States,  which  affi^  this  part  of  the  ca(^ 
They  feem  to  contemplate  three  diftin^  operations : 

ift,  The  nomination.  This  is  the  fole  aA  of  the  Pre- 
fident, and  is  completely  voluntary. 

ad.  The  apporatment.  This  is  alfo  the  aft  of  the  Pre- 
fident, and  is  alfo  a  voluntary  aft,  though  it  caA  only  be 
performed  by  and  with  the  advice  and  confent  of  the 
fenate. 
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M'AftseitT       3<I.  Tlie  oommiffion.    To  grant  a  cotomiliioii  to  a 

«•  perfon  appointed,  might  periiaps  be  deeaieil  a  dvtjr  ea- 

Map»iow>  ^  joined  by  the  conftitution.    "  He  fliaU,"  bye  that  inftni^ 

*^         "      *  ment,  •^  conunii&on  all  the  officers  of  the  Unified  States.'* 

The  a£b  of  appointing  to  officCf  and  commiffioniag  the 
perfon  appointed,  can  fcarccly  be  confideccd  as  one  and 
the  fame  \  fince  the  power  to  perform  them  is  giren  in 
two  feparate  and  diftind  feAions  <rf  the  confitution. 
The  dtftinAion  between  the  appointment  and  the  com* 
miffion  will  be  rendered  more  apparent,  by  adveiting  to 
^at  provifion  in  the  fccond  fe£Hon  of  the  fecond  article 
of  thie  conftitntion,  which  authorizes  congrefs  ^  toTeft» 
by  law,  the  appointment  of  fuch  inferior  ofioera»  as  they 
think  proper,  in  the  Prcfident  alone,  in  the  courts  of  law» 
or  in  the  heads  of  departments  i"  thus  contemplating 
eafes  wiiere  the  law  may  direfi:  the  Piefident  to  commi£» 
fion  an  officer  appointed  by  the  courts,  or  by  the  heads 
of  deparancnts.  In  foch  a  cafe,  to  lAie  a  commtfficm 
would  be  apparently  a  duty  diftind  from  the  a^ipoint* 
ment,  the  perfomunce  of  which,  perhaps^  eoold  not 
legally  be  refufed. 

Although  that  daufe  of  die  conftttution  which  requires 
the  Prefident  to  commiffion  all  the  officers  of  the  United 
States,  may  nerer  have  been  applied  to  officers  a{q)oittted 
Otherwife  dian  by  himfelf,  yet  it  would  be  difficuk  to 
deny  the  legiflatiye  power  to  apply  it  to  fuch  cafes.  Of 
eonfequence  the  conftttutional  diftin£lk>n  between  the  ap* 

Kintment  to  an  office  and  the  commiffion  of  an  officer^ 
Ml  has  been  appointed,  remains  the  fame  as  if  in  prac* 
tice  the  Prefident  had  commiffioned  officers  a{^Miiiited  by 
an  authority  odier  than  his  own* 

It  follows  too,  from  the  exiftence  of  this  diftiiiftion» 
Aat,  if  an  appointment  was  to  be  eridencedbyany  puln 
Kc  a£l,  other  than  the  commiffion,  the  performance  of 
fuch  public  aA  would  create  the  officer  \  and  if  he  was 
-not  removeaUe  at  the  will  of  the  Prefident,  would  eidier 

irive  him  a  right  to  his  commiffion,  or  enable  him  to  per«> 
brm  the  duties  without  it* 

Tliefe  obfervations  are  premifed  foldy  for  the  purpofe 
of  rendering  more  intell^ble  thofe  which  app^  more 
direAly  to  the  particular  cafe  under  confideration. 


This  is  an  appCHntnient  made  by  the  Prefident,  by  and  MAaavaT 
wkfa  the  advice  and  confent  of  the  fenate,  and  is  evU         '^ 
denced  by  no  aA  but  the  commiflioii  itfelf*    In  fuch  a   MADigow,^ 
cafe  therefore  the  eommiifion  and  the  appointment  feem  '     '  %   ' 
infeparabte)  it  being  abnoft  impoflible  to  (hew  an  appoint- 
ment od^rvife  than  by  proving  the  exiftencc  of  a  com- 
mi&oo  i  ftill  fhe  commiiTion  is  not  neceflarily  the  appoint- 
meat ;  the«^  conclofiye  evidence  of  it* 

But  at  what  ftage  does  it'  amount  to  this  condufive 
evidence  ? 

The  aafwer  'to  this  queftion  feems  an  obvious  one. 
Z%c  appointment  being  the  ible  a^  of  the  Prefident» 
amft  be  oom|4etely  evidencedi  when  it  is  (hewn  that  he 
has  done  every  thing  to  be  performed  by  him. 

Should  the  eommtffion,  inftead  of  being  evidence  of 
aa-appointBiesi:)  even  be  confidered  as  conftituting  the 
appoftntflKot  it&if  $  ftiU  it  would  b^  made  when  the  laft 
a^  to  be  done  by  the  Prefident  was  performed9  or»  at 
furthefty  when  the  commiflion  was  complete. 

The  laft  a&  to  be  done  by  the  Prefident,  is  the  figna- 
tmre  of  the  oommiiGon.  He  has  then  a£led  on  the  ad- 
nee  find  confent  of  the  fenate  to  his  own  nomination. 
The  time  for  deliberation  has  then  pafled.  He  has  de- 
cided. His  judgment,  on  the  advice  and  confent  of  the 
female  ctMiieufring  with  his  nominatioa,  has  been  made, 
and  the  officer  is  appointed.  This  appointment  is  evi- 
denced by  an  open,  unequivocal  a£l ;  and  being  the  laft 
%Et  req  wed  from  the  perfon  making  it»  neceflarily  excludes 
die  idea  of  its  being,  fo  far  as  refpe^s  the  appointment, 
an  inchoate  and  incomplete  traofaAion. 

Seose  point  of  time  muft  be  taken  when  the  power  of 
the  eaiecutive  over  an  officer,  not  removeable  at  his  will, 
aiiift  ceafe.  That  point  of  time  muft  be  when  the  con- 
ftitutional  power  of  appointment  has  been  ezercifed. 
And  this  power  has  been  exercifed  when  the  laft  a£l,  re- 
quired frcHn  the  perfon  pofleffing  the  power,  has  been 
performed.  Hiis  laft  a£t  is  the  fignature  oi  the  eom- 
miffion.  This  idea  feems  to  have  prevailed  with  the  le- 
tiOatoiey  when  the  ^€t  pafled,  converting  the  department 


158  SUPREME  COURT  U.  S. 

MAKBvtT   of  foreign  affiurs  into  the  department  of  ftate.    Bj  diat 

'V*         zOl  it  is  enabled,  that  the  fecretary  of  ftate  (hall  keep  the 

Madhow.^  feal  of  the  United  States,  «  and  (hail  make  out  and  re- 

^        V        '  **  cord,  and  (hall  affix  the  faid  feal  to  all  civil  commiffiont 

«  to  officers  of  the  United  States,  to  be  appointed  by  the 

«  Prefident  f*  «  Provided  that  the  faid  feal  (hall  not  be  af- 

<<  fixed  to  any  commiffion,  before  the  fame  (hall  have  been 

«<  figned  by  the  Prefident  of  the  United  «5tates ;  nor  to 

^  any  other  inftrument  or  aA,  without  the  fpecial  war- 

^  rant  of  the  Prefident  therefor.'* 

The  fignature  is  a  warrant  for  affixing  the  great  feal  to 
the  commiffion  \  and  the  great  feal  is  only  to  be  affixed 
to  an  inftrument  which  is  complete.  It  attefts,  by  an 
aA  fuppofed  to  be  of  public  notoriety,  the  verity  of  the 
Prefidential  fignature. 

It  is  never  to  be  affixed  till  the  commiffion  is  figned,  be- 
caufe  the  fignature,  which  gives  force  and  cScA  to  the 
commiffion,  is  conclufive  evidence  that  the  appointment 
is  made. 

The  commiffion  being  figned,  the  fubfequent  duty  of 
the  fecretary  of  ftkte  is  prefcribed  by  law,  and  not  to  be 

! guided  by  the  will  of  the  Prefident.     He  is  to  affix  the 
eal  of  the  United  States  to  the  commiffion,  and  is  to  re* 
cord  it. 


c 


This  is  not  a  proceeding  which  may  be  varied,  if  die 
[udgment  of  the  executive  (hall  fuggelt  one  more  eligible; 
ut  is  a  precife  courfe  accurately  marked  out  by  law,  and 
is  to  be  ftridly  purfued#  It  is  the  duty  of  the  fecretary 
of  ftate  to  conform  to  the  law,  and  in  this  he  is  an  of* 
ficer  of  the  United  States,  bound  to  obey  the  laws.  He 
a£ts,  in  this  refpe^j  as  has  been  very  properly  ftated  at 
the  bar,  under  the  authority  of  law,  and  not  by  the  in- 
ftni£Hons  of  the  Prefident.  It  is  a  minifterial  atl  which 
the  law  enjoins  on  a  particular  officer  for  a  particular  pur* 
pofe. 

If  it  (hould  be  fuppofed,  that  the  folemnity  of  affixing 
the  feal,  is  neceflary  not  only  to  the  validity  of  the  com* 
miflion,  but  even  to  the  completion  of  an  appointment, 
ftill  when  the  feal  is  affixed  the  appointment  is  made,  and 
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the  commiffion  b  vilid.  No  other  folemnitf  is  required  Makbu&t 
bj  law  i  no  other  a&  b  to  be  performed  on  the  part  of 
government.  All  that  the  executiye  can  do  to  inveft  the 
perfbn  with  his  office^  is  done;  and  unlefs  the  appoint- 
ment be  then  made»  the  executiTe  cannot  make  one  with- 
out the  co-operation  of  others. 

After  fearching  anxioully  for  the  principles  on  which 
a  contrary  opinion  may  be  fppportedy  none  have  been 
found  which  appear  of  fufficient  force  to  maintain  the  op* 
pofite  do£farine. 

Such  as  the  imagination  of  the  court  could  fuggeft^ 
haTe  been  very  deliberately  examined,  and  after  allowing 
them  all  the  weight  which  it  appears  poflible  to  give  them, 
they  do  not  {hake  the  opinion  which  has  been  formed. 

In  confidering  thb  queftion,  it  has  been  conjeAured 
that  the  commiffion  may  have  been  affimilated  to  a  deed, 
to  the  validity  of  which,  delivery  b  eflential. 

Thb  idea  b  founded  on  the  fuppofition  that  the  com- 
miffion  b  not  merely  evidence  of  an  appointment,  but  b 
itfelf  the  a£iual  appointment ;  a  fuppofition  by  no  means 
unqueftionable.  But  for  the  purpofe  of  (xamining  thb 
obje£lion  fairly,  let  it  be  conceded,  that  the  principle, 
dsumed  for  its  fupport,  is  eftablifhed. 

The  appointment  being,  under  the  conftitution,  to  be 
made  by  the  Prefident  perfinalljf  the  delivery  of  the  deed 
of  appointment,  if  neceflary  to  its  completion,  muft  be 
made  by  the  Prefident  alfo.  It  is  not  neceflary  that  the 
liTery  mould  be  made  perfonally  to  the  grantee  of  the  of- 
fice :  It  never  is  fo  made.  The  law  would  feem  to  con- 
template that  it  fliould  be  made  to  the  fecretary  of  ftate, 
fince  it  dire£ls  the  fecretary  to  affix  the  feal  to  the  com- 
miflion  t^er  it  fliall  have  oeen  figned  by  the  Prefident. 
If  then  die  a£l  of  livery  be  neceflary  to  give  validity  to 
the  commiffion,  it  has  been  delivered  when  executed  and 
pven  to  the  fecretary  for  the  purpofe  of  being  fealed, 
recorded,  and  tranfmitted  to  the  party. 

But  in  all  cafes  of  letters  patent,  certain  folemnities 
are  required  by  law,  which  folemnities  are  the  (^yidences 


itfo  SUPREME  COITRT  V.  S. 

Maksokt  of  the  Talidity  of  the  inftnuncnt.  A  formal  deUferf  to 
^-         the  perfoD  is  not  unoi^  them.    la  cafes  «f  comipiffiona» 

Madisoii.  ^g  £g„  manual  of  the  Prefident^  and  the  feal  of  the 
▼  Unhed  States,  ire  thofe  fdemiiities..     This  objeakm 

therefore  does  not  touch  the  cafe* 

It  has  alfo  occurred  as  poffible,  and  barely  poffible, 
that  the  tranfmiffion  of  the  commiffion,  and  the  accept- 
ance thereof  J,  might  be  deemed  necefiarjrto  complete  the 
right  of  the  plaintif. 

The  tranfmiffion  of  the  commiffioni  is  a  pradice  di- 
rtied by  convenience,  but  not  by  law.  It  cannot  there- 
fore be  neceflary  to  conftitute  the  appointment  which 
muft  precede  it,  and  which  is  the  mere  z&  of  the  Prefi- 
dent.  If  the  executive  required  that  every  perfon  ap« 
pointed  to  an  office,  {hould  himfelf  take  means  to  pro- 
cure his  coomiiflion,  the  appointment  would  not  be  the 
lels  valid  on  that  account.  The  appointment  is  the  firie 
2&  of  the  Prefident ;  the  tranfmiffion  of  the  commiffioo 
is  the  fole  z€t  of  the  officer  to  whom  that  duty  is  affigned, 
and  may  be  accelerated  or  retarded  by  circumftances  which 
can  have  no  influence  on  thft  appomtment.  A  commit 
fion  is  tranfmitfed  to  a  perfon  already  appointed  i  not  ta 
a  perfon  to  be  appointed  or  not,  as  the  letter  enclofing 
the  commiffion  fliould  happen  to  get  into  the  poft-oftce 
and  reach  liim  in  fafety,  or  to  mifcarry. 

It  may  have  feme  tendency  to  elucidate  this  point,  to 
enquire,  whether  the  pofieffion  of  the  original  conunif* 
fion  be  indifpenfably  neceflary  to  authorize  a  perfon,  ap« 
pointed  to  any  office,  to  perform  the  duties  of  that  oC« 
lice.  If  it  was  neceflary,  then  a  lob  of  the  cominiffioii 
would  lofe  the  office.  Not  only  negligence,  but  accident 
or  fraud,  fire  or  theft^  might  deprive  an  individual  of 
his  office.  In  fuch  a  cafe,  I  prefume  it  could  not  be 
doubted,  but  that  a  copy  from  the  record  of  the  office 
of  the  Ibcretary  of  ftate,  would  be,  to  every  intent  and 
"  purpofe,  equal  to  the  originaL  The  i6t  of  congrefs  has 
exprefsly  niade  it  fe«  To  give  that  copy  validity,  it  woiil4 
not  be  neceflary  to  prove  that  the  original  had  been  tran£» 
mitted  and  afterwards  lofl.  The  copy  would  be  com* 
.plete  evidencMnat  the  original  had  exifted,  and  that  the 
appointmeiiraad  been  made,  but,  not  that  the  original 
had  been  traafmitted.    If  indeed  it  ibould  appear  that 
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the  original  had  been  miilaid  in  the  office  of  ftate,  that  Maeboit 
circumfiance  would  not  affe£l  the  operation  of  the  copy.         'i'* 
When  all  the  requifites  have  been  performed  which  au-   Madisok. 
thorize  a  recording  officer  to  record  any  inftnunent  what-^"      V      ^ 
ever,  and  the  order  for  that  purpofe  has  been  gi?en>  the 
inftnunent  i$,  in  law,  confidered  as  recorded,  although 
the  manual  labour  of  inferting  it  in  a  boob  kept  for  that 
purpofe  may  not  have  been  performed. 

In  the  cafe  of  commiffions,  the  law  orders  the  fecretary 
of  ftatc  to  record  them.  When  therefore  they  are  (igned 
and  fealed,  the  order  for  their  being  recorded  is  siven  ( 
and  wh5ther  inferted  in  the  book  or  not,  they  are  m  law 
recorded. 

A  copy  of  this  record  is  declared  equal  to  the  originals 
and  the  tees,  to  be  paid  by  a  perfon  requiring  a  copy,  are 
afcertai'ned  by  law.  Can  a  keeper  of  a  public  record, 
cnfe  therefrom  a  commiffion  which  has  been  recorded  i 
Or  can  he  refufe  a  copy  thereof  to  a  perfon  demanding  it 
on  the  terms  prefcribed  by  law  ? 

Such  a  copy  would,  equally  with  the  original,  authorize     ' 
the  juftice  of  peace  to  proceed  in  the  performance  of  his 
duty,  becaufe  it  would,  equally  with  the  original,  attefk 
his  appointment. 

If  the  tranfmiffion  of  a  commiffion  be  not  confidered 
as  neceffiiry  to  give  validity  to  an  appointment  *,  ftill  lefs 
is  its  acceptance.  The  appointment  is  the  fole  a£k  of 
the  Prefident ;  the  acceptance  is  the  fole  a£l  of  the  of- 
ficer, and  is,  in  plain  common  fenfe,  pofterior  to  the  ap-  • 
pomtment.  As  he  may  refign,  fo  may  he  refufe  to  ac- 
cept:  but  neither  the  one,  nor  the  other,  is  capable  of 
rendering  the  appointment  a  non-entity. 

That  this  is  the  underftanding  of  the  government,  ii 
apparent  from  the  whole  tenor  of  its  condu£l. 

A  commiffion  bears  date,  and  the  falary  of  the  officer 
commences  from  his  appointment ;  not  from  the  tranf- 
miiEon  or  acceptance  of  his  commiffion.  When  a  per- 
fon, appointed  to  any  office,  refufes  to  accept  that  office, 
Ae  fucceflbr  is  nominated  in  the  place  of  the  perfon  wh* 
X 


Madison 


/ 
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MiftitiRT  httn  decUned  to  accept,  and  not  in  the  place  of  iba  fGttIM 
Who  had  b^n  preYiouiljf  ilk  ofice»  aiid  bad  created  tU 
^'  oHgmal  iracancy. 

It  is  therefore  decidedly  th^  b^iiiton  of  the  cOuH,  flilt 

when  a  commiffion  has  be^n  figned  by  the  Ptefidenti  the 

ippointment  is  made)  and  that  the  cofi^million  is  com* 

plete,  when  die  feal  of  the  United  States  has  hMtk  affit*- 

ly^  ed  to  it  by  the  fecretary  of  ftate. 

/  Where  an  officet  is  remoireable  iait  the  will  of  tbt  ct* 
/  Ictttive,  the  circumftance  which  cohiplctes  his  appoint* 
lient  is  of  no  concern )  becaufe  the  a£t  is  at  any  thne 
rcTOcabie ;  and  the  commiffion  may  be  arrefted>  if  ftiil 
in  the  office.  But  when  the  officer  is  not  removeabk  at 
the  will  of  the  ezecutiye,  the  appointment  is  notreVoca- 
hie,  and  cannot  be  annulled.  It  has  conferred  iegtl 
rights  Whidi  eaimot  be  refamed. 

The  difcretion  of  At  ex^cutiTc  ii  to  be  elerctfed  on* 
til  the  appointment  has  been  made.  But  having  once 
made  the  appointment,  his  power  over  the  office  is  ter- 
ininated  in  all  cafes,  where,  by  law,  the  officer  is  not 
iemoveable  by  him.  The  right  to  the  office  is  then  in 
;  the  perfen  appointed,  and  he  has  the  abfolute,  uncobdi- 
I   tional,  power  of  accepting  or  rejeding  it. 

'Mr.  Marbary,  then,  Gnce  his  commiffion  was  Ggned 
by  the  Prefident,  and  jfealed  by  the  fecretary  of  ftate,  was 
appointed )  and  as  the  law  creating  the  office,  gave  the 
officer  a  right  to  hold  for  five  years,  independent  of  the 
*  executive,  the  appointment  was  not  revocable ;  but  veft- 
ed  in  the  officer  legal  r^hts,  whkh  are  protected  by  the 
laws  of  hiseonntry. 

To  withhold  his  commiffion^  therefore,'  is  an  a£i  deem- 
td  by  the  court  not  warranted  by  law,  but  violative  of  a 
veiled  legal  right. 

This  brings  us  to  the  feeond  enquiry ;  which  is, 

idly.  If  he  has  a  right,  and  that  ilght  has  been  tioiatedj 
do  the  laws  of  his  country  afibid  him  a  remedy  ? 
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The  nry  «fleiice  q{  civil  liberty  certainly  coafifta  in  MAimtt 
the  right  of  eyery  individual  to  ciaim  the  proteAion  of         '^' 
the  laws,  whenever  he  receives  an  injury.     One  of  the    Madisoh. 
firft  dtttiee  of  government  is  to  aSbrd  that  protefkion.  ^ 
In  Gregt  Britain  the  king  himfelf  is  fued  in  the  refpcdful 
form  of  a  petition,  ^nd  be  never  fails  to  comply  widl 
l^e  judgpa$nt  of  his  court*  r 

• 

In  the  3d  vol,  of  his  commentaries,  p.*  23,  Blackftonc 
ftates  two  cafes  in  which  a  remedy  is  afforded  by  mere  ope» 
fsUipn  ol  law. 

*<  In  ^  other  cafps,"  he  favs,  m  it  is  a  general  and  indiC- 
^  putabk  rule,  that  where  there  i$  a  legal  right,  there  is 
<<  alfo  a  legal  remedy  by  fuit  or  adtion  at  law»  whenever 
^  that  right  is  invaded." 

And  aftenrards*  p.  IP9,  of  the  (anae  vol.  he  iays,  f<  I 
M  ani  iieyt  to  confider  fuch  injuries  as  are  cognbable  by 
^  the  courts  of  the  common  law.  And  herein  I  (hall  for 
'<  the  preient  only  remark,  that  all  poi&ble  injuries  what- 
^<  foever,  that  did  not  faH  within  the  exclufive  cognizance 
<<  of  either  the  ecclefiaftical,  military,  or  maritime  tribu- 
'^tialSf  are  for  that  very  reafon,  within  the  cognizance 
*«  of  die  common  law  courts  of  juftice ;  for  it  is  a  fettled 
^  a9d  invariable  principle  in  the  laws  of  England,  that 
^  every  right,  when  withheld,  muft  have  a  remedy,  and 
«  every  injury  its  proper  redrefs." 

The  gpvemn^nt  of  the  United  States  has  been  em- 
l^ticaliy  termed  a  j^ovemment  of  laws,  and  not  of  men. 
It  will  cer^inly  ceai^  to  deferve  this  high  appellation,  if 
{he  lawjS  furniw  UQ  remedy  for  the  violation  of  a  vefted 

If  t^is  oUoqMf  is  to  be  <»ft  on  the  jnrifprudence  of  our 
fiopi^try,  h  muft  ariie  frpm  the  peculiar  chara£ier  of  the 

fafe. 

.It  behoves  us  then  to  enquire  whether  diere  be  in  its 
fipmpofitioa  any  ingredient  which  fliall  exempt  it  from 
kgal  inveftigation,  or  exclude  the  injured  party  from  le- 
gal redrefs.  In  purfuing  this  enquiry  the  firft  queftion 
which  jvefents  ipclf,  is,  whether  this  can  be  arranged 
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MAiLBirtT   with  that  clafs  of  cafes  which  come  under  the  defcripticm 

t''  of  Jatwium  abfque  injuria'"-^  lofs  without  an  injury. 

Madison. 

This  defcription  of  cafes  never  has  been  confideredi 
and  it  is  believed  never  can  be  confidered,  as  compre- 
hending offices  of  trufty  of  honor  or  of  profit.  The  of- 
fice of  juftice  of  peace  in  the  diftriA  of  Cdumbia  is 
fuch  an  office  \  it  is  therefore  worthy  of  the  attentioa 
and  guardianfliip  of  the  laws.  It  has  received  that  at- . 
tention  and  guardianOiip.  It  has  been  created  by  fpecial 
a£l  of  congrefs,  and  has  been  fecured,  fo  far  as  the  laws 
can  give  fecurity  to  the  perfon  appointed  to  fill  it»  for  fire 
years.  It  is  not  then  on  account  of  the  worddelsnefs 
of  the  thing  purfued,  that  the  injured  party  can  be  alleged 
to  be  without  remedy. 

Is  it  in  the  nature  of  the  tranfadiion  ?  Is  the  a£l  of 
delivering  or  withholding  a  commiiiion  to  be  confidered 
as  a  mere  political  ad;,  belonging  to  the  executive  de- 
partment alone,  for  the  performance  of  which,  entire 
confidence  is  placed  by  our  conftitution  in  the  fupreme 
executive ;  and  for  any  mifcondu£l  rcfpefUng  whidiy  the 
injured  individual  has  no  remedy. 

That  there  may  be  fuch  cafes  is  not  to  be  queftioned ; 
but  that  every  aft  of  duty,  to  be  performed  in  any  of  the 
^eat  departments  of  government,  conftitutes  fuch  a  cafci 
y  not  to  be  admitted. 

By  the  aA  concerning  invalids,  pafled  in  June,  17941 
vol.  3.  p.  112,  the  fecretary  at  war  is  ordered  to  place 
on  the  penfion  lift,  all  perfons  whofe  names  are  contain- 
ed in  a  report  previoufly  made  by  him  to  congreis.  If  he 
ihould  refufe  to  do  fo,  would  the  wounded  veteran  be 
without  remedy  ?  Is  it  to  be  contended  that  where  the 
law  in  precife  terms,  dire£ls  the  performance  of  an  aA, 
in  which  an  individual  is  interefted,  the  hw  is  inca- 
pable of  fecuring  obedience  to  its  mandate  ?  Is  it  on 
account  of  the  cnarafter  of  the  perfon  againft  whom  the 
complaint  is  made  i  Is  it  to  be  contended  that  the  heads 
of  departments  are  not  amenable  to  the  laws  of  their 
country  ? 

Whatever  the  prafiice  on  particular  occafions.maybe, 
the  theory  of  this  principle  will  certainly  never  be  ipain- 
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tained.     No  aA  of  the  legiflature  conCers  fo  extraordi-  Maebv&t 
nary  a  privilege^  nor  can  it  derive  countenance  from  the  '^^ 

dodrines  of  the  common  law.     After  ftating  that  per-  Madisow,^ 
iTonal  injury  from  the  king  to  a  fubjed  is  prcfumed  to  be  ^ 

unpoifible>  Blackftone,  vol.  3.  p.  255,  fays,  «  but  injuries 
<<  to  the  rights  .of  property  can  fcarcely  be  committed  by 
•<  the  crown  without  the  intervention  of  its  officers }  for 
^  whom,  the  law,  in  matters  of  right,  entertains  no  re- 
<<  fped  or  delicacy;  but  fumiflies  various  methods  of  de% 
^  tedding  die  errors  and  mifcondu£t  of  thofe  agents,  by 
^  whom  the  king  has  been  deceived  and  induced  to  do  a 
«  temporary  injufticc.** 

'  By  the  aft  pafled  in  1796,  authorifing  the  falle  of  the 
lands  above  the  mouth  of  Kentucky  river  (vol.  3d.  p. 
299)  the  purchafer,  on  paying  his  purchafe  money,  be- 
comes completely  entitled  to  the  property  purchafed; 
and  on  producing  to  the  fecretary  of  ftate,  the  receipt  of 
the  tTeafurer  upon  a  certificate  required  by  the  law,  the 
prefident  of  the  United  States  is  authorifed  to  grant  him 
a  patent.  It  is  further  enafted  that  all  patents  (hall  be 
coonterfigned  by  the  fecretary  of  ftate,  and  recorded  in 
his  office.  If  the  fecretary  of  ftate  (hould  choofe  to 
withhold  this  patent ;  or  the  patent  being  loft,  (hould 
vefufe  a  copy  of  it ;  can  it  be  imagined  that  the  law  fur- 
niflies  to  the  injured  perfon  no  remedy  ? 

It  is  not  believed  that  any  perfon  whatever  would 
attempt  to  maintain  fuch  a  propofition.  . 

It  follows  then  that  the  queftion,  whether  the  legality 
of  an  a&  of  the  head  of  a  department  be  examinable  in  a 
court  of  juftice  or  not,  muft  always  depend  on  the  nature 
of  that  ad. 

If  fome  afts  be  examinable,  and  others  not,  there  muft 
be  fome  rule  of  law  to  guide  the  court  in  the  exercife  of 
its  jurifdiftion. 

In  (bme  inftances  there  may  be  difficulty  in  applying 
die  rule  to  particular  cafes  ;  but  there  cannot,  it  is  believ- 
ed, be  much  difficulty  in  laying  down  the  rule. 

By  the  conftitution  of  the  United  States,  the  Prefident 
i  invefted  with  certain  important  political  powers,  in  the 
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IAakbo^t   csercife  of  which  he  U  to  afe  bis  owa  dUcretimy  aad  if 

Of*  accountgbleonly  to  his  country  in  bis  political  dh^r^£ieT^ 

BAAm$oiK.  ^  and  to  his  own  confcience.    To  aid  biro  in  the  perfbroiiv 

-y     '  ■'  ancc  of  thcfc  duties,  be  is  authorized  to  appoint  certaiii 

officers,  who  zQt  by  his  authority  and  in  confonaity  witii 

his  orders- 

In  fttch  cafes,  their  ads  are  his  a£tsi  and  whaterer 
opinion  may  be  entertained  of  the  manner  in  which  exer 
cutive  difcretion  may  be  ufed,  ftill  there  exifts,  and  caa 
exift,  no  pawer  to  control  that  difcretion.  The  fubje^ls 
are  political.  They  refpe^l  the  nation,  not  individual 
rights,  and  being  entrufted  to  the  executive,  the  decifion 
of  the  executive  is  conclufive.  The  application  of  this 
remark  will  be  perceived  by  adverting  to  the  aft  of  cou^ 
grefs  for  eftablifliing  the  department  of  foreign  aflws. 
This  officer,  as  his  duties  were  prefcribed  by  that  aA,  19 
to  conform  precifejy  to  the  will  of  .the  Prefident.  He  if 
the  mere  organ  by  whom  that  will  is  communicated.  Thf 
zA$  of  fuch  an  officer,  as  an  officer,  can  nev^r  be  e?H^ 
minable  by  the  courts. 

But  when  the  legiflature^  proceeds  to  impofe  o^  tliit 
officer  other  duties ;  when  he  is  direfted  peremptorily  t/^ 
perform  certain  afts  $  when  the  rights  of  individuals  acf 
dependent  on  the  performance  of  thofe  afts }  he  is  fo  faf 
the  officer  of  the  law  $  is  amenable  to  the  laws  for  his 
.  conduft  'f  and  cannot  at  his  difcretion  ^rt  9W$Ly  jthe 
veftcd  rights  of  others. 

The  conclufion  from  this  reaibning  is,  that  where  the 
heads  of  departments  are  the  political  or  confident^ 
agents  of  the  executive,  merely  to  execute  the  will  c^ 
the  Prefident,  or  rather  to  z&  in  cafes  in  which  t^  excr 
cutive  poflefTes  a  conftitutional  or  legal  difcretion,  nothing 
can  be  more  perfedUy  clear  than  that  their  afts  are  onlj 
politically  examinable.  But  where  a  Ipeci^  duty  is  a^ 
figned  by  law,  and  individual  rights  depend  upon  the 
performance  of  that  duty,  it  feems  equally  clear  that  she 
individual  who  confiders  himielf  injured,  has  a  right  i»  le- 
fort  to  the  laws  of  his  country  for  a  remedy. 

If  this  be, the  rule,  let  us  enquire  how  it  applies  to  the 
cafe  under  Ac  confideration  of  the  couit* 
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'Tht  power  of  nominating  to  thefenate,  and  thepov^  Mh%MVKt 
€t  of  appointing  the  pcrfon  nominated,  ire  political  pow«         ^* 
tts^  to  be  eiercifed  by  the  ^Pvefident  according  to  his  own   MADttoy>^ 
ftUcfttion.     Wlien  he  hai  made  an  appointment,  he  hat  ^^ 
ttercifed  hie  whole  power,  and  hia  difcretion  has  b^en 
Completely  applied  to  the  csdTc.   If,  bylaw,  dieoficerbe 
removable  at  the  will  of  the  Prefident,  then  a  new  ap* 
pointment  may  be  immediately  made,  and  the  rights  of 
Ac  officer  are  terminated.     But  as  a  faft  which  haa  ez- 
ffted  camiot  be  made  never  to  have  eiifted,  the  appoini^ 
Mient  cantiot  be  annihilated ;  and  confequently  if  the  of^ 
ficcr  is  by  law  not  removable  at  the  will  of  the  Prefident  % 
the  rights  he  has  acquired  are  protedied  by  the  law,  and 
are  not  refumable  by  the  Prefident.    They  cannot  be  ex- 
tinguiflied  by  executive  authority,  and  he  has  the  privi- 
k;g;e  of  adetting  them  in  like  manner  a«  if  they  had  been 
derived  from  any  other  fource- 

The  queftion  whether  a  right  has  veiled  or  not,  is,  in 
its  nature,  judicial,  and  muft  be  tried  by  the  judicial  autho* 
rity.  If,  for  example,  Mr.  Marbury  nad  taken  the  oaths 
of  a  magiftrate,  and  proceeded  to  z&  as  one  $  in  confe- 
quence  of  which  a  fuit  had  been  inftituted  againft  him, 
in  which  his  defence  had  depended  on  his  being  a  magif- 
ffutei  Ae  validity  of  his  appointment  muft  have  been 
^temkied  by  judicial  audiority. 

8<S  if  brcenceiireslhat,  by  virtue  of  his  appointment,  he 
has  a  tegtd  tight,  either  to  At  commiffion  which  has  been 
«UKle  out  for  him,  or  to  a  copy  of  that  commiffion,  it  it 
tquaUy  a  queftion  examinable  in  a  court,  and  the  decifioft 
of  the  court  upon  it  muft  depend  on  the  opinion  entef» 
Itdned  of  his  appointment. 

That  queftion  has  been  difcufled,  and  the  opinion  is» 
that  the  lateft  point  of  time  whtdi  can  be  taken  aa  diat 
«  which  the  appointment  was  complete,  and  evidenced^ 
was  when,  ftfter  the  fignature  <tf  the  prefident,  dw  Dud  of 
die  United  States  was  affixed  to  the  commiffion. 

It  k  then  ite  opinion  of  the  oouiti 

tft.  That  by  figning  the  commiffion  of  Mr.  Marbury, 
Iht  ptefid^lit  <of  Att  United  Stsatea  appoinced  him  a  jufti^s 
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Marbvkt   of  peace,  for  the  county  of  Waflungton  in  the  diftri£l 

v«  of  Columbia  i  and  that  the  feal  of  the  United  States,  a£* 

Maduow.  ^  fij^j  thereto  by  the  fecretary  of  ftate,  is  conclufive  tef- 

*   ■'  y  '     '  timony  of  the  verity  of  the  fignature,  and  of  the  conv-^ 

pletion  of  the  appointment;  and  that  the  appointment 

conferred  on  him  a  legal  right  to  the  office  for  the  fpaoe 

of  five  years* 

adly.  That,  having  this  legal  title  to  the  office,  he  has 
a  conlequent  right  to  the  commiffion ;  a  refufal  to  deliver 
which,  is  a  plain  violation  of  that  right,  for  which  the 
laws  of  his  country  afibrd  him  a  remedy. 

It  remains  to  be  enquired  whether, 

3dly.  He  is  entitled  to  the  remedy  for  which  he  ap» 
plies.    This  depends  on, 

ift.  The  nature  of  the  writ  applied  for>  aiid» 

adly.  The  power  of  this  court. 

ift.  The  nature  of  the  writ. 

Blackftone,  in  the  3d  volume  of  his  commentaries, 
page  1 10,  defines  a  mandamus  to  be,  «  a  command  if* 
**  iuing  in  the  king's  name  from  the  court  of  king's  bench, 
^  and  dire^ed  to  any  perfon,  corporation,  or  inferior 
M  court  of  judicature  within  the  king's  dominions,  re- 
<<  quiring  them  to  do  fome  particular  thing  therein  fpeci* 
<<  fied,  which  appertains  to  their  office  and  duty,  and 
<«  which  the  court  of  king's  bench  has  previoilfly  deter- 
«« mined,  or  at  leaft  fuppofcs,  to  be  confonant  to  right 
^^andjuftice." 

Lord  Mansfield,  in  3d  Burrows  1266,  in  the  cafe  of 
the  King  v.  Bakery  ei  al.  dates  with  much  precifion  and  ex* 
friicitnc^  the  cafies  in  which  this  writ  may  be  ufed. 

<«  Whenever,"  fays  that  very  able  judge,  «« there  is  a 
<*  right  to  execute  an  office,  perform  a  fervice,  or  ezercife 
<<  a  franchife  (more  efpecially  if  it  be  in  a  matter  of  pub- 
^  lie  concern,  or  attended  with  profit)  and  a  perfon  is 
«( kept  out  of  poiTeffion,  or  difpoffeflcd  of  fuch  right,  and 
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^  has  no  other  fpecific  legal  remedy^  this  court  ought  MAiBimPt 
^<  to  aiSft  by  mandamus,  upon  reafons  of  jufUce,  aa  the         'v* 
«« writ  exprefles,  and  upon  reafons  of  public  policy,  to  ^Madisow*^ 
<<  prefenre  peace,  order  and  good  goYcmment/'      In  the 
fame  cafe  he  fays,  "  this  writ  ought  to  be  ufed  upon  all 
"occafions  where  the  law  has  eftabliflied  no  fpecific 
*<  remedy,  and  where  in  juftice  and  good  government 
*<  there  ought  to  be  one/' 

In  addition  to  the  authorities  now  particularly  cited, 
many  others  were  relied  on  at  the  bar,  which  ihow  how 
far  me  pradice  has  conformed  to  the  general  do£brines 
that  have  been  juft  quoted- 

This  writ,  if  awarded,  would  be  dire£led  to  an  officer 
of  government,  and  its  mandate  to  him  would  be,  to  ufe 
the  words  of  Blackftone,  <*  to  do  a  particular  t}>ing 
<<  therein  fpecified,  which  appertains  to  his  office  and 
^  duty  and  which  the  court  has  previoufly  determined, 
*^  or  at  leaft  fuppofes,  to  be  confonant  to  right  and  juf- 
«  dee.**  Or,  in  the  words  of  Lord  Mansfield,  the  appli« 
cant,  in  this  cafe,  has  a  right  to  execute  an  office  of  pub« 
lie  concern,  and  is  kept  out  of  pofTeffion  of  that  right. 

Thefe  circumftances  certainly  concur  in  this  cafe^ 

Still,  to  render  the  mandamus  a  proper  remedy,  tht 
officer  to  whom  it  is  to  be  dire£led,  muft  be  one  to  whom, 
on  legal  principles,  fuch  writ  may  be  directed  \  and  the 
pcrfon  applying  for  it  muft  be  without  any  other  fpecific 
and  legal  remedy. 

ift.  With  refpe£^  to  the  officer  to  whom  it  would  be 
direAed.  The  intimate  political  relation,  fubfiiting  be- 
tween the  prefident  of  the  United  Sutes  and  the  heads 
of  departments,  neceflarily  renders  any  legal  inveftigation 
of  the  a£ts  of  one  of  thofe  high  officers  peculiarly  irkfome, 
as  well  as  delicate;  and  excites  fome  hefitation  with  refpeA 
to  the  propriety  of  entering  into  fuch  inveftigation.  Im* 
preffions  are  oiten  received  without  much  reflexion  or 
examination^and  it  is  not  wonderful  that  in  fuch  a  cafe 
as  this,  the  aflertion,  by  an  individual,  of  his  legal  claim* 
in  a  court  of  juftice }  to  which  claims  it  is  the  duty  of 
Aat  court  to  attend  ;  ihould  at  firft  view  be  confidereil 

T 
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'MAKBO&t   bj  fome,  as  an  attempt  to  intrudie  into  the  cabinet,  and  t» 


Madison. 
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intermeddle  with  the  prerogatives  of  the  executive. 

It  is  fcarcely  neceflar^r  for  the  court  to  dtfclaim  all  pre- 
tenfions  to  fuch  a  jurifdidion.  .  An  extravagance)  fo  ab- 
furd  and  excci&ve,  could  not  have  been  entertained  for  a 
moment.  The  province  of  the  court  is,  folely,  to  decide 
on  the  rights  of  individuals,  not  to  enquire  how  the  exe- 
cutive, or  executive  officers^  perform  duties4n  which  they 
have  a  difcretion.  Queftions,  in  their  nature  political, 
dr  which  arc,  by  the  conftitution  and  laws,  fubmittcd  to 
ibe  executive,  can  never  be  made  in  this  court. 

But,  if  this  be  not  fuch  a  queftion ;  if  fo  far  from 
being  an  intrufion  into  the  fecrets  of  the  cabinet,  it  re- 
•  fpe£ls  a  paper,  which,  according  to  law,  is  upon  record, 
and  to  4  copy  of  which  the  law  gives  a  right,  on  the  pay- 
ment of  ten  cents ;  if  it  be  no  intermeddling  with  a 
fubjcft,  over  which  the  executive  can  be  confidered  as 
having  exercifed  any  control ;  what  is  there  in  the  exalted 
ftation  of  the  officer^  which  (hall  bar  a  citizen  from 
aflerting,  in  a  court  of  juftice,  his  legal  rights,  or  ihs^l  for- 
bid a  court  to  liften  to  the  claim  \  or  to  iflue  a  mandamus, 
dire£ting  the  performance  of  a  dilty,  not  depending  on 
executive  difcretion,  but  on  particular  a£ts  of  congreft 
and  the  general  principles  of  law  ? 

If  one  of  the  heads  of  departments  commits  any  iHe- 
gal  a£l,  under  color  of  his  office,  by  which  an  individual 
fuilains  an  injury,  it  cannot  be  pretended  that  his  office 
alone  exempts  him  from  being  fued  in  the  ordinary  mode 
of  proceeding,  and  being  compelled  to  obey  the  judgment 
of  the  law.  How  then  can  his  office  exempt  nim  from 
this  particular  mode  of  deciding  on  the  legality  of  his 
condud,  if  the  cafe  be  fuch  a  cafe  as  would,  were  any 
ether  individual  the  party  complained  of,  authorize  the 
procefs  ? 

It  is  not  by  the  office  of  the  peffon  to  whom  the  writ 
h  direfted,  but  the  nature  of  the  thing  to  be  done  that 
the  propriety  or  impropriety  of  ifluing  a  mandamus,  is 
to  be  determined.  Where  the  head  of  a  department  a£ls 
in  a  cafe,  in  which  executive  difcreti6n  is  to  be  exercifed ; 
m  which  he  is'  the  mere  organ  of  executive  will  i  it  xs 
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^g»m  repeated,  that  any  application  to  a  court  to  control,   MarmxhI^ 
in  an  J  rcfycCt,  Iiis  ^condu^,  would  be  reje£led  without  '^• 

hefitation.  Madisow. 


But  where  he  is  direded  by  law  to  do  a  certain  a£l  af« 
feding  the  abfolute  rights  of  individuals,  in  the  perform* 
ance  of  which  he  is  not  placed  under  the  particular  di« 
redion  of  the  Prefident,  and  the  performance  of  which, 
the  Prefident  cannot  lawfully  forbid,  and  therefore  is 
nerer  prefumed  to  have  forbidden ;  as  for  example,  to 
record  a  commiffion,  or  a  patent  for  land,  which  has  re* 
ceivbd  all  the  legal  folemntties }  or  to  give  a  copy  of  fuch 
record ;  in  fuch  cafes,  it  is  not  perceived  on  what  grouii4 
the  courts  of  the  country  are  further  excufed  from  the 
duty  of  giving  judgment,  that  right  be  done  to  an  injured 
iodiridval,  than  if  thefime  fervices  were  to  be  perform^ 
ed  bf  a  peiibn  not  the  head  of  a  department. 

This  opiiuofi  feems  not  now,  for  the  firft  time,  to  .bf 
taken  up  in  this  country. 

It  muft  be  well  recoIle£led  that  in  1 792,  an  a£t  pafied^ 
directing  the  fecretary  at  war  to  place  on  the  penfion  lift 
fuch  diiabled  officers  and  foldi#i*ii  as  (hould  be  reported  to 
him,  by  the  circuit  courts,  which  aA,  fo  far  as  the  duty 
wasimpafed  on  the  courts,  was  deemed  unconftitutional} 
but  fome  of  die  |udges,  thinking  that  the  law  cnight  be 
executed  by  them  in  the  character  of  commiffioaers,  pro* 
ceeded  to  a^  and  to  report  in  that  character. 

This  hw  being  deemed  unconftitutional  at  the  circuits^ 
was  repealed,  and  a  different  fyftem  was  eftabliihed  j  but 
the  queftion  whether  thofe  perfons,  who  had  been  re- 
ported by  the  judges,  as  commiffioners,  were  entitled^ 
in  confequence  of  that  report,  to  be  placed  on  the  penfion 
lift,  was  a  legal  queftion,  properly  determinable  in  the 
courts,  although  the  a<^  of  placing  fuch  perfons  on  the 
lift  was  to  be  performed  by  the  head  oi  a  department. 

That  this  queftion  might  be  properly  fettled,  congreft 
pafied  an  z(\  in  February,  i  7931  making  it  the  duty  of  the 
fecretary  of  war,  in  conjun£^ion  with  the  attorney  gene- 
ral, to  take  fuch  meafures,  as  might  be  neceflary  to  obtain 
an  adjudication  of  the  fupreme  court  of  the  United 
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Maubvit   States  on  the  ralidity  of  any  fuch  rightSj  ckumed  under 

tf*         the  zGt  aforefaid. 
Madison. 

After  the  paflage  of  this  aA,  a  mandamus  was  mofcd 
for,  to  be  directed  to  the  fecretary  at  war,  commanding 
him  to  place  on  the  penfion  lift,  a  perfon  ftating  himfclf 
to  be  on  the  report  of  the  judges* 

There  is,  therefore,  much  reafon  to  beliere,  that  this 
mode  of  trying  the  legal  right  of  the  complainant,  watt 
deemed  by  the  head  of  a  department,  and  by  the  higheft 
law  officer  of  the  United  States,  the  moft  proper  which 
could  be  fele£ted  for  the  purpofe. 

When  the  fubje£l  was  brought  before  the  court  the  de- 
cifion  was,  not  that  a  mandamus  would  not  lie  to  the  head 
of  a  department,  dircAing  him  to  perform  an  aA,  enjoin- 
ed by  law,  in  the  performance  of  which  an  indiridual  had 
a  Ycued  intereft }  but  that  a  mandamus  ought  not  to  ifue 
in  that  cafe — Ac  decifion  neceflarily  to  be  made  if  the  re- 
port of  the  commiifioners  did  not  confer  on  the  appli- 
cant a  legal  right. 

The  judgment  in  that  cafe,  is  underftood  to  have  de- 
cided the  merits  of  all  claims  of  that  defcription ;  and 
the  perfons  on  the  report  of  the  commiffioners  found  it 
neceflary  to  purfue  the  mode  prefcribed  by  the  law  fub- 
fequent  to  that  which  had  been  deemed  unconftitutional, 
in  order  to  place  themfelves  on  the  penfion  lift. 

The  doArine,  therefore,  now  advanced,  is  by  no  means 
a  novel  one. 

It  is  true  that  the  mandamus,  now  moved  for,  is  not 
for  the  performance  of  an  ad  exprelsly  enjomed  by 
ftatute. 

It  is  to  deliver  a  comipiffion ;  on  which  fubjed  the 
afts  of  Congrefs  are  filcnt.  ITiis  difference  is  not  con- 
fidered  as  affeding  the  cafe.  It  has  already  been  ftated 
that  the  applicant  has,  to  that  commiffion,  a  vefted  legal 
right,  of  which  the  executive  cannot  deprive  him.  He 
has  been  appointed  to  an  office,  from  which  he  is  not 
removable  at  the  will  of  the  executive  i  and  being  fo 
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^^ppomted,  he  has  a  right  to  the  commiflion  which  the  Marbvit^ 
fecretary  has  received  trom  the  prefident  for  his  ufe.  *». 

The  aft  of  congrefs  does  not  indeed  order  the  fecretary   Maoisow. 
of  ftate  to  fend  it  to  him,  but  it  is  placed  in  his  hands  ' 
for  the  perfon  entitled  to  it  y    and  cannot  be  more  law- 
fully withheld  by  him,  than  by  any  other  perfon. 

It  was  at  firft  doubted  whether  the  adion  of  detinui 
was  not  a  fpecific  legal  remedy  for  the  commiflion  which 
has  been  withheld  firom  Mr.  Marbury  ;  in  which  cafe  a 
mandamus  would  be  improper.  But  this  doubt  has 
yielded  to  the  confideration  that  the  judgment  in  detinui 
IS  for  the  thing  itfelf,  or  its  value.  The  value  of  a  public 
office  not  to  be  fold,  is  incapable  of  'being  afcertained  \ 
and  the  applicant  has  a  right  to  the  office  itfelf,  or  to 
nothing.  He  will  obtain  the  office  by  obtaining  the  com- 
miffion,  or  a  copy  of  it  from  the  record. 

This,  then,  is  a  plain  cafe  for  a  mandamus,  either  to 
deliver  the  commiffion,  ^r  a  copy  of  it  from  the  record  \ 
and  it  only  remains  to  be  enquired. 

Whether  it  can  iflue  from  this  court. 

The  2&  to  eftabliih  the  judicial  courts  of  the  United 
States  authorizes  the  fupreme  court  <*  to  ifTue  writs  of 
«  mandamus,  in  cafes  warranted  by  the  principles  and 
'<  ufages  of  law,  to  any  courts  appointed,  or  perfons  hold- 
M  ing  office,  under  the  authority  of  the  IJnited  States." 

The  fecretary  of  ftate,  being  a  perfon  holding  an  office 
under  the  autnoritj  of  the  United  States,  is  precifely 
within  the  letter  01  the  defcription ;  and  if  this  court  is 
not  authorized  to  iflue  a  writ  of  mandamus  to  fuch  an 
officer,  it  muft  be  becaufe  the  law  is  unconftitutional,  and 
therefore  abfolutely  incapable  of  conferring  the  authority, 
and  affigning  the  duties  which  its  words  purport  to  confer 
and  aflign. 

The  conftitution  vefts  the*  whole  judicial  power  of  the 
United  States  in  one  fupreme  court,  and  fuch  inferior 
.courts  as  congrefs  ihall^  from  time  to  time,  ordain  and  cfta-- 
blifli.  This  power  is  cxprefsly  extended  to  all  cafes 
arifing  under  the  laws  of  the  United  States  \  and  confe- 
quendy,  in  fome  form,  may  be  exercifed  over  the  prefent 
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If  AftBuir   cafe  ;  becaufe  the  ri^t  claimed  is  giren  by  a  law  of  die 

'^^         Umlcd  Sutos. 
MA»itoir« 

In  the  diftribution  of  this  pover  it  is  declared  that  <<the 
<<  fupreme  court  fliall  have  original  jurifdiAtdn  in  A 
^  cafes  afieding  ambafladors,  other  public  minifters  and 
«  confnlsi  and  Uiofe  in  which  a  ftate  fhall  be  a  patty. 
«  In  all  other  cafes»  the  fupreme  court  (hall  have  appellate 
«  jurifdiaaon." 

It  has  been  infilled,  at  die  bar,  that  as  the  original 
grant  of  juriCdi^Hon,  to  the  fupreme  and  inferior  courtSt 
is  general,  and  the  claufe,  affigning  original  jurifdidioa 
to  the  fupreme  court,  contains  no  negative  or  rcftri&i«e 
words  'f  the  power  remains  to  the  legtflatnre,  to  affiga 
original  juri£di£tton  to  that  court  in  other  cafes  than  th& 
fpecified  in  the  article  which  has  been  recited  ;  provided 
diofc  cafes  belong  to  the  judicial  power  of  the  United 
States. 

If  it  had  been  intended  to  leave  it  in  the  diicretioo  of 
die  legiflature  to  apportion  the  judicial  power  between  the 
fupreme  and  inferior  courts  according  to  die  will  of  that 
body,  it  would  certainly  have  been  ufelefs  to  have  proceed*' 
ed  further  than  to  have  defined  the  judicial  power,  and  the 
tribunals  in  which  it  (hould  be  vefted.  llie  fubfequeat 
part  of  the  feAion  is  mere  furpluflage,  is  endrdy  without 
meaning,  if  fueh  is  to  be  the  conftruAion.  If  cengreis 
remains  at  hberty  to  give  this  court  appellate  juriftliAion, 
where  the  conftitution  has  declared  their  jurikliAion  (hall 
be  original)  and  original  jurifdiftion  where  the  conftitu- 
tion has  declared  it  (hall  be  appellate ;  the  diftribution  s( 
jurifdidion,  made  in  the  conftitution,  is  form  withoiit 
fubftanoe. 


Affirmadve  words  are  often,  in  their  operation,  n<V>^ 
tive  of  other  objeAs  than  thofe  affirmed ;  and  in  tfaiscafe» 
a  negative  or  exclufive  fenfe  muft  be  given  to  diem  tf 
they  have  no  operation  at  all. 

It  cannot  be  prefumed  that  any  claufe  in  the'confti- 
ttttion  is  intended  to  be  without  effeO.  ;  and  therefore 
fttch  a  conftruaion  is  inadmiilibk,  unlefs  the  words 
require  it. 
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If  the  fdicitude  of  the  conrention,  refpefling  ovr  peace  Marpoit 
with  foreign  powers,  induced  a  provifion  that  the  fupreme  'f'* 

court  ihouid  take  original  jnrifdiAion  in  cafes  which  Ma»>i»oi>.^ 
might  be  fuppofed  to  afied  them  \  yet  the  ciaufe  would  '^ 
hare  proceeded  no  further  than  to  provide  for  fuch 
cafes,  if  no  further  reftriAion  on  the  powers  of  congrefs 
had  been  intended.  That  they  ibould  have  appellate 
jurifdidion  in  all  other  cafes,  with  fuch  exceptions  at 
congrefs  might  make,  is  no  reftri£bion ;  unlefs  the  words 
be  deemed  exclufive  of  original  jurifdi^ion. 

When  an  inftniment  organizing  fundamentally  a  judi- 
cial fyftem,  divides  it  into  one  fupreme,  and  fo  many  infe* 
nor  courts  as  the  legiflature  may  ordain  and  eftabliih;  then 
enumerates  its  powers,  and  proceeds  fo  far  to  diftribute 
them,  as  to  define  the  jurifdiflion  of  the  fuprvne  court 
by  declaring  the  cafes  in  which  it  (hall  take  original  jurif- 
diAion,  and  that  in  others  it  (hall  take  appellate  jurifdic- 
tion  ;  the  plain  import  of  the  words  feems  to  be,  that  in 
one  dafs  of  cafes  itsjurifdi£lion  is  original,  and  not  appel- 
tate  ;  in  the  other  it  is  appellate,  and  not  original.  If 
any  other  conftnidion  would  render  the  ciaufe  inopera* 
tive,  that  is  an  additional  reafon  for  rejecting  fuch  other 
conftrudion,  and  for  adhering  to  their  obvious  meaning. 

To  enable  this  court  then  to  iflue  a  mandamus,  it  muft 
be  (hewn  to  be  an  exercife  <rf  appellate  jurifdiAion,  or  to 
be  neceflary  to  enable  them  to  exercife  appellate  jurifdic* 
tion. 

It  has'  been  ftated  at  the  bar  that  the  appellate  jurif- 
didioH  may  be  exercifed  in  a  variety  of  forms,  and  that 
if  it  be  the  will  of  the  legiflature  that  a  mandamus  (hould 
be  ufed  for  that  purpofe,  that  will  muft  be  obeyed. 
This  is  true^  yet  the  jurifdiAion  muft  be  appellate,  not 
•riginal. 

It  is  the  eflential  criterion  of  appellate  jurifdiAion^ 
Aat  it  revifes  and  corrects  the  proceedings  in  a  caufe  aU 
veady  inftituted,  and  does  not  create  that  caufe.  Although, 
therefore,  ^a  mandamus  may  be  direfled  to  courts,  yet 
to  ifliie  fuch  a  writ  to  an  officer  for  the  delivery  of  a  pa* 
ptr,  is  in  effed  the  fame  as  to  fuftain  an  original  adion 
&r  that  paper,  and  therefor*  feems  not  to  belong  tm 
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Ma&bv&t  appellate^  but  to  origifial  jurifdiAion.      Neither  is  it 
'v*  neceflaiy  in  fuch  a-  cafe  as  this,  to  enable  the  court  t» 

Madisok.    cxercife  its  appellate  jurifdiflion. 

The  authority,  therefore,  given  to  the  fupremc  court, 
hf  the  z£k  eftabllfliing  the  judicial  courts  of  the  United 
States,  to  iflue  writs  of  mandamus  to  public  ofiBcers,  ap« 
pears  not  to  be  warranted  by  the  conftitution  ;   and  it  j 

becomes  neceflary  to  enquire  whether  a  jurifdiflion,  fo  1 

conferred,  can  be  exercifed.  I 

1 
The  queftion,  whether  an  aft,  repugnant  to  the  confti- 
tution, can  become  the  law  of  the  land,  is  a  queftion 
deeply  interefting  to  the  United  States ;  but,  happily,  not 
of  an  intricacy  proportioned  to  itS  intereft.  It  feemsonly 
neceflary  to  recognife  certain  principles,  fuppofed  to  have 
been  long  and  well  eftabliihed,  to  decide  it. 

That  the  people  have  an  original  right  to  eftablifti,  for 
their  future  government,  fuch  principles  as,  in  their  opi- 
nion, (hall  moft  conduce  to  their  own  happinefs,  is  die 
bafis,  on  which  the  whole  American  fabric  has  been 
crefted.  The  ezercife  of  this  original  right  is  a  very  great 
exertion ;  nor  can  it,  nor  ought  it  to  be  frequently  repeat- 
ed. Th^  principles,  therefore,  fo  eftabliflied,  are  deemed 
fundamental.  And  as  the  authority,  from  which  they 
proceed,  is  fupreme,  and  can  feldom  aft,  they  are  deGgned 
to  be  permanent. 

r  This  original  and  fupreme  will  organizes  the  govern* 

ment,and  affigns,tD  different  departments,  their  refpeftiv^ 
powers.  It  may  either  ftop  here  ;  or  eftabliih  certain 
limits  not  to  be  tranfcended  by  thofe  departments. 

The  government  of  the  United  States  is  of  the  latter 
defcription.  The  powers  of  the  legillature  are  defined^ 
and  limited ;  and  that  thofe  limits  may  not  be  miftaken, 
or  forgotten,  the  conftitution  is  written.  To  what  pur- 
pofe  are  powers  limited,  and  to  what  purpoie  is  that  limi- 
tation committed  to  writing,  if  thefe  limits  may,  at  any 
time,  be  pailed  by  thofe  intended  to  be  reftrained  ?  The 
diftinftion,  between  a  government  with  limited  and  unli- 
mited powers,  is  abolifhed,  if  thofe  limits  do  not  confine 
the  peifons  on  whom  they  are  impofed,  and  if  afts  pro^ 
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hibited  and  ads  allowed,  are  of  equal  obligation.  It  is  a   MaebxtkY 
propofition  too  plain  to  be  contefted,  that  the  conftitution  'v* 

controls  any  legiflative  aft  repugnant  to  it  5  or,  that  the   Madiiow. 
legiflature  may  alter  the  conftitution  by  an  ordinary  aft. ' 

Between  thefe  alternatives  there  is  no  middle  ground* 
The  conftitution  is  either  a  fuperior,  paramount  law,  un- 
changeable by  ordinary  means,  or  it  is  on  a  level  with  ordi- 
nary legiflative  afts,  and  like  other  afts,  is  alterable  when 
the  legiflature  (hall  pleafe  to  alter  it. 

If  the  former  part  of  the  alternative  be  true,  then  a 
legiflative  aft  contrary  to  the  conftitution  is  not  law :  if 
the  latter  part  be  true,  then  written  conftitutions  are  ab- 
furd  attempts,  on  the  part -of  the  people,  to  limit  a  pow- 
er, in  its  own  nature  illimitable. 

Certainly  all  thofe  who  have  framed  written  conftitu- 
tions contemplate  them  as  forming  the  fundamental  and 
paramount  law  of  the  nation^  and  confequently  the  the- 
ory of  every  fuch  government  muft  be,  that  an  aft  of  the 
legiflature,  repugnant  to  the  conftitution,  is  void. 

This  theory  is  eflentially  attached  to  a  written  conftL-^ 
tution,  and  is  confequently  to  be  confidered,,by  this  court, 
as  one  of  the  fundamental  principles  of  our  fociety.  It  is 
not  d^erefore  to  be  loft  fight  of  in  the  further  confidera- 
tion  of  this  fubjeft. 

If  an  aft  of  the  legiflature,  repugnant  to  the  conftitu- 
tion, is  void,  does  it,  notwithftanding  its  invalidity,  bind 
the  courts,  and  oblige  them  to  give  it  efieft  ?  Or,  in 
other  words,  theugh  it  be  not  law,  does  it  conftitute  a 
nile  as  operative  as  if  it  was  a  law  ?  This  would  be  to 
orerthrow  in  faft  wjiat  was  eftablilhed  in  theory  \  and 
would  feem,  at  firft  view,  an  abfurdity  too  grofs  to  be  in- 
filled on.  It  ihall,  however,  receive  a  more  attentive 
confideration. 

It  is  emphatically  the  province  and  duty  of  the  judicial 
department  to  fay  what  the  law  is.  Thofe  who  apply 
the  rule  to  particular  cafes,  muft  of  neceffity  expoimd 
and  interpret  that  rule.  If  t^o  laws  conflift  with  each 
•ther,  the  courts  muft  decide  on  the  operation  of  each* 

Z 


^ 


tf « '  SUPREME  CSOtTRT  tJ.  S. 

)f  AtBvtT       So  if  a  law  be  in  oppofition  to  Ac  coirflktidoii ;  if 
<;•         both  the  law  and  the  conaUution  apply  to  a  particular 
Madison,    cafe,  fo  that  the  court  muft  ctdier  dcciac  that  cafe  coii- 
V— '  foTttiaWy  to  the  law,  difregarding  the  coaftittttiaii ;  or 
conformably  to  the  conftitution,  difrcgarding  the  law; 
the  court  muft  dctermime  which  of  thcfe  conffifting 
rules  governs  tiit  cafe.    This  U  of  the  very  cficncc  of 
judicial  duty. 

If  then  the  courts  arc  to  regard  Ac  owiftitutiofn  ;  ana 
Ac  conftitution  is  fuperior  to  any  ordinary  aft  of  the 
legiflature  j  the  conftitution,  and  not  fuch  ordinary  aft, 
iiiuft  govern  Ac  cafe  to  which  they  boA  apply, 

Thofe  then  who  controvert  the  principle  Aat  the  coi^- 
ftitution  is  to  be  confidercd,  in  court,  as  a  paramount  law, 
arc  reduced  to  Ac  neccffity  of  maintaining  that  courts 
muft  clofe  AeiT  eyes  on  Ac  conftitution,  and  fee  only 
Ac  law. 

This  doftrine  woidd  fubvert  Ac  vciy  fbundadon  of 
all  written  conftitutions.  It  would  declare  Aat  an  aft, 
which,  according  to  Ac  principles  and  Acory  of  our  go- 
vernment, is  entirely  void;  is  yet,  in  praftice,  completely 
obligatory.  It  would  declare,  that  if  the  legiflature  AaB 
do  what  is  exprcfsly  forbiden,  fuch  aft,  notwiAftanding 
Ac  exprefs  prohibition,  is  in  reality  e£feftual.  It  woidd 
be  giving  to  the  legiflature  a  praftical  and  real  omnipo- 
tence, wiA  Ac  fame  breaA  which  profeflcs  to  rcftrift 
their  powers  within  narrow  limits.  It  is  prefcribing  li- 
mits, and  declaring  Aat  thofe  limits  may  be  pafled  at 
^         pleafure. 

That  it  thus  reduces  to  noAing  what  we  have  deemed 
Ac  greateft  improvement  on  political  inftitutiona— -a 
written  conftitution-^would  of  itfelf  be  fufficient,  in 
America,  where  written  conftitutions  have  been  viewed 
wiA  fo  much  reverence,  for  rejefting  Ac  conftnsftion. 
But  Ac  peculiar  exprefCons  of  Ac  conftitution  of  the 
United  States  fumiih  additional  arguments  in  favour  of 
its  rejeftion. 

The  judicial  power  of  the  United  States  is  cztendd 
to   all  cafes  arifing  under  the  conftitutton* 
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OmU  it'be  tbe  inloition  of  thofe  ^o  gave  U»i$  pov-  Maa»w 
er,  to  fay  that*  in  ufing  it»  the  conftitution  ibottid  not         «• 
be  looked  into?  That  a  cafe  arifmg  under  the  conftitu-    Madisow,^ 
tioa  fliould  be  decided  without  examining  the  inifarument  "^ 
under  which  it  arifes  i 

This  i3  too  extravagimt  to  be  maintained. 

In  fome  caies  then»  the  cooAHution  muft  be  looked  iiv 
to  by  the  judges.  And  if  they  can  open  it  at  all,  what 
part  of  it  ate  they  forbidden  to  ready  or  to  obey  f 

There  are  many  odier*  jmrts  of  the  conftitution  which 
ficTYe  to  iUttftrate  thia  fubje£l. 

It  18  €ledbf€d  diat  <«  no  tax  or  duty  ihall  be  laid  on  arti- 
«  clea  exported  from  any  ftate.''  Suppofe  a  duty  on  the 
caqpert  of  cotton,  of  tobacco,  or  of  floury  and  a  i!uit  in- 
ftitttted  to  recoirec  it.  Ought  judgment  to  be  rendered 
in  fuch  a  cafe  ?  ought  the  judges  to  clofe  their  eyes  on  the 
eooftitotiont  and  only  £ee  the  law. 

The  conftitution  declnea  that  «<  no  biU  of  attainder  or 
«  expo/lfaaQ  laiw  ihall  be  pafled." 

If^howerer^fiichabill  fliottld  be  paffed  and  a  perfon 
(kould  he  profecuted  under  it ;  muft  the  court  condemn 
to  death  thofe  vi^lfims  whom  the  conftitution  endeavoum 
to  prelerve  ? 

<<  No  petfion,''  &ys  the  conftitution,  <<  fliall  be  convi£ted 
^  of  treafon  unlefs  en  the  teftimony  of  two  witnefles  to 
<<  the  fame  overbad,  or  on  confeffion  in  open  court/' 

Here  the  language  of  the  conftitution  is  addreffed  efpe- 
cbUy  to  the  courts.  It  prefcribes,  dire£kly  for  them,  a  rule 
of  evidence  not  to  be  departed  from.  If  the  legiflature 
ihoald  change  that  rule,  and  declare  one  witneft,  or  a  con- 
£e£on  wt  of  court,  fufficient  for  convi^iion,  muft  the 
CQDftittttional  principle  yield  to  the  legiflative  zOl  i 

From  thefe^  and  many  other  feleflions  which  might 
be  made,  it  is  apparent,  that  the  framers  of  the  confti- 
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Maebuet   tution  contemplated  that  inftrument,  as  a  rule  for  the  go- 

^»         Temment  of  cwrts^  as  well  as  of  the  legiflature. 
Madison. 

T  Why  otherwife  docs  it  dire£l  the  judges  to  take  an  oath 

to  fupport  it  ?  This  oatk  certainly  applies^  in  an  efpecial 
manner,  to  their  conduct  in  their  official  charaAer.  How 
immoral  to  impofe  it  on  them,  if  they  were  to  be  ufed  as 
the  inftruments,  and  the  knowing  inftruments,  for  tio- 
lating  what  they  fwear  to  fupport  I 

The  oath  of  office,  too,  impofed  by  the  legiflature,  ii 
completely  demonftrative  of  the  legiflatiYC  opinion  on 
tlus  fubjeA.  It  is  in  thefe  words,  <<  I  do  folemnly 
<<  fwear  that  I  will  adminifter  juftice  without  refpeA 
'<  to  perfons,  and  do  equal  right  to  the  poor  and  to  the 
<<  rich  }  and  that  I  will  faithfully  and  impartially  difcharge 
«  all  the  duties  incumbent  on  me  as  accoid- 

**  ing  to  the  beft  of  my  abilities  and  underftandii^,  agree- 
<<  ably  to  tie  conftitution,  and  laws  of  the  United  States." 

Why  does  a  judge  fwear  to  difcharge  his  duties  agiea- 
bly  to  the  conftitution  of  the  United  States,  if  that  confti- 
tution  forms  no  rule  for  his  goyemment  ?  if  it  is  dofed 
upon  him,  and  cannot  be  infpedled  by  him  ? 

If  fuch  be  the  real  ftate  of  things,  this  is  worfe  than 
folemn  mockery.  To  prefcribe,  or  to  take  this  oath,  be- 
comes equally  a  crime. 

It  is  alfo  not>entirely  unworthy  of  obfenration,  that  in 
declaring  what  (hall  be  the  fupreme  law  of  the  land,  the 
conftitution  itfelf  is  firft  mentioned  ;  and  not  the  laws  of 
the  United  States  generally,  but  thofe  only  which  fbali 
be  made  in  purfuance  of  the  conftitudon,  have  that  rank. 

Thus,  the  particular  phrafeology  of  the  conftitution  of 
the  United  States  confirms  and  ftrengthens  the  principle, 
fuppofed  to  be  eflentiai  to  all  written  conftitutions,  that 
a  law  repugnant  to  the  conftitution  is  void ;  and  that 
courts^  as  well  as  other  departments,  arc  bound  by  that 
tnftrumcnt. 

The  rule  muft  be  difcharged. 
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BAILEY  E.  CLARK, 
ROBERT  YOUNG,  AND  CO.  C»^*»* 

^^^^^^^^^^^^^^^  YOUNC, 
•  &  CO. 

RROR  from  the  circuit  court  of  the  diftri^i  i^  Virginia  it  it 
of  Columbia,  fitting  in  the  county  of  Alexandria.  not  abfolutely 

necdTary,  in  all 

This  was  an  a^ion  on  the  cafe  for  goods  fold  and  ^Xsr^JTmZ 
delivered  by  Young  and  co.  to  Clark.  The  declaration  milTory  note,  to 
had  three  counts  ;  one  for  the  price  of  the  goods ;  one  on  entitle  the  hold- 
a  quantum  vaUiant ;  and  one  for  money  bad  and  received.     "  ^  ftu^^'t" 

dorfer. 

The  caufe  came  on  to  be  tried  in  the  court  below,  on  if  a  promiflory 

the  general  iffue,  at  April  term  1802.  n°^  °^  *  }^^ 

^  '^  perfonbein- 

dorfed  by  the 

The  faAs,  on  the  trial,  appeared  to  be,  that  on  the  9th  purchaTer  of 

of  September,  1794,  Young  and  co.  fold  to  Clark  400  goods  to  the 

buflids  of  fait,  at  4/3  per  bufliel,  amounting  to  283  dol-  ^^"^";„"  *  . 

hrs  and  33  cents.     At  the  time  of  the  fale  and  delivery  ^^^  fo?^hc^* 

of  the  fait,  Clark  affigned  to  Young  and  co.  a  negociable  good*  ;  Quere, 

promiflbry  note,  made  by  one  Mark  Edgar  to  Pickersgill  Whether  tHc 

and  CO.  and  by  them  indorfed  to  Clark,  dated  September  J^^  ^fe''obUr- 

5di,  I794>  for  289  dollars,  payable  60  days  after  date,  ed  tofue  the 

at  die  bank  of  Alexandria.    That  Young  and  co.  infti-  maker  of  the 

tuted  a  fuit  in  Fairfax  county  court,  in  Virginia,  aeainft  pot«^oj« 
^\t    1  i^»«i^  ri-  I'the  can  refort  t9 

Clark,  on  his  mdoriement  of  this  note ;  upon  the  tnal  ^  purchafer 

of  which  caufe,  Clark,  by  his  counfel,  <<  prayed  the  opi-  of  the  good* 

"  nion  of  the  court,  whether  the  plaintiffs  could  maintain  ^^  the  original^ 

«« their  aAion  againft  him,  previous  to  their  having  com-  ^  fuk  amfinft*'" 

^  menced  a  fuit  and  obtained  judgment  againft  xh^  draw-  the  defendant  a* 

«« er,   or  maker  of  the  note  j    and  until  his  infolvency  indorfer  of  the 

«  (hould  appear  ;*•  «  and  the  court  gave  it  as  their  opi-  "^^J'^*^  *f"^^ 

«  nion  that  they  could  not ;  and  direfted  the  jury  ac-  f^j^t  fw  the 

«  cordingly."     Whereupon,  a  verdi£t  was  found  for  the  goods  fold,  are 

defendant.     It  alfo  appeared  that  at  the  time  the  note  op®"  *ftin<* 

was  indorfed  by  Clark  to  Young  and  co.  as  well  as  at  the  ^^t  of^dlion; 

time  when  it  became  payable,  Mark  Edgar,  the  drawer  and  the  £rft 

of  the  note,  was  in  bad  circumftances,  and  wasfuppofed  cannot  be  plcad- 

and  reputed  to  be  infolvent.     And  that  about  the  middle  ^  '^  ^*'^^ 

or  laft  of  December,  1794,  he  left  Alexandria,  and  had     ul^not  ne- 

never  returned  to  it.  ccfiary  (or  the 
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Clark         The  record  which  came  up  to  this  court  oontauned  thict 
,,  **'•  bills  of  exceptions : 

YoUNGf 

^  '     ^      I.  The  firft  contained  a  demonrer^  on  the  part  of  the 

imintitf  defendant  below,  to  the  evidence,  which  the  circuit  court 

L- to  return  Um  ^^^ufed  to  coRipel  the  plaindfls  to  join*    This  exceptioa 
note,  to  entitle  was  abandoned  by  the  counfel  for  the  plaintiflF  in  error. 

him  to  bring 

I'^wSl  ^-  '^^  ^^^"*  ^^  ^^  exceptions  was  in  thcfe  words, 

'  ^  '  <<  memorandum,  in  the  trial  of  this  caufe,  the  defendant 
^'  gave  in  evidence  to  the  jury,  that  the  plaintifis  had  in- 
<<  ftituted  a  fuit  againft  him,  in  the  county  court  df  Fair- 
<<  fax,*  upon  the  indorfement  of  the  promiflbry  note  of 
<<  Mark  Edgar,  herein  before  mentioned^  the  proceedr 
<<  ings  in  which ,  f;ud  fuit  are  in  thefe  words,  to  wit  f 
(here  was  inferted  the  record  of  Fairfax  county  court) 
"  Whereupon,  the  coun£el  for  the  defendant  prayed  dMC 
<<  court  to  inftruA  the  jury^  that  if,  from  the  evidence 
<«  given  in  this  caufe,  they  fliQuld  be  of  opinipn,  tbat 
<*  the  promiiTory  note  aforefaid,  was  indorfed  by  the  dc- 
^  fendant  tq  the  plaintiffs,  in  confequence  of  the  goods, 
«  wares,  and  merchandife,  fold  as  aforefaid,  (although 
<<  the  faid  indorfement  vi^as  not  intended  as  an  abiblute 
<<  payment  for  the  faid  goods,  wares  and  mercbandife, 
"  or  received  as  fuch  by  the  plaintiffs,  but  merely  as  a 
«  conditional  payment  diereof )''  yet  the  receipt  of  the 
*<  faid  note,  undler  fuch  circumftances,  and  the  inftitu# 
<*  tion  of  the  aforefaid  fuit  by  the  plaintiffs  againft  the 
<<  defendant  upon  his  indorfement  aforefaid,  ma«k  die 
'^'note  fo  far  a  payment  to  faid  plaindfis,  for  the  laid 
€t  goods,  wares  and  merchandifcs,  as  to  preclude  them 
'<  from  fuftaining  any  a£lion  againft  the  (aid  defendant 
<<  for  the  goods,  wares  and  mercbandife,  untilthey  had  t^ 
«  ken  fuch  meafures  againft  the  faid  Mark  Edgar,  as  were 
«  required  by  the  laws  of  Virginia ;  and  that  the  plai»- 
«  tiffs,  having  inftituted  the  faid  fuit  upon  the  faid  note 
**  againft  the  defendant,  and  that  having  been  decided 
«  againft  the  faid  plaintifis,  were  barred  from  fuftaining 
**  this  action  againft  the  faid  defendant.  But  the  court 
«<  refufed  to  give  the  inftru^ion  as  prayed,  and  inftru^ed 
**  the  jury  that  if  they  ihould  be  of  opinion,  from  the 
«  evidence,  that  the  fait  was  fold  and  delivered  by  the 
<<  plaxntifis  to  the  defendant,  and  the  note  was  indorfed 
<<  by  the  defendant  to  the  plaintiffs  in  confequence  of  the 
**  fait  fold,  although  .the  (aid  indorfement  was  not  in- 


VEBRUART^  iSoj.  itj 

^tendel  asvft  abfolate  payment,  aad  recerrcd  as  fiich     CtAts 
^  by  die  plaintiAs,  but  merely  as  a  conditional  payment         v* 
^  thereof,  then  the  fiunc  is  a  difchai^e  far  the  fait  feld,     Young, 
•«  Qnlefr  it  is  proved  that  due  diHgence  has  been  iifed  by       ^^^' 
«  the  pkuntifis  to  receive  the  money  due  on  the  note  j         t 
«<  bat  die  bringing  a  fftit  agatnft  Mark  Edgar,  is  not  aUb* 
M  hitely  a  neceflary  pait  of  £iid  diligence  ;  but  the  want  of 
^  fucli  fait  xnay  be  accounted  for  by  die  infohrency  of  the 
^  laid  Edgar,  if  proved ;  or  by  the  condu^i  of  the  de» 
^  fendant  himfelf  preventing  fuch  fuit ;  to  which  refufal 
^  and  diredion  of  the  court,  die  defendant  by  his  coua- 
^  id  pnvys  leave  to  ezcqrt,"  &c. 

3.  The  third  bill  of  exceptions  ftated,  that  <<  the  de- 
^  fendsmt  by  his  counfel  then  prayed  the  opinion  of  the 
<«  roOTt  and  their  diicdion  to  the  jury,  that  the  defend* 
«  ant  yfns  entitled  to  a  credit  for  the  amount  of  the  faid 
^  note,  'unlefs  the  plaintiffs  could  ihew  that  they  had  in« 
M  fticated  a  fuit  thereon  againft  Edgar  j  or  that  Edgar  had 
« taken  the  oath  of  an  infolvent  debtor,  or  had  aUcond* 
«<  ed,  at  the  dme  the  note  became  payable  ^  or  unlefs  die 
«  plauntifis  could  (hew  diat  they  had  ofiered  to  return  and 
M  re-affign  die  faid  note  to  the  (aid  defendant  previous  to 
M  the  inftitudon  of  this  fuit.  But  the  court  having  b^ 
<<  fore,  in  die  trial  of  .the  iaid  caufe,  on  application  by 
^  Ac  defendant  to  inftrud  the  jury  in  the  manner  fet 
'<  forth  in  his  feoond  bill  of  exceptions,  given  dtreAions 
^  to  the  jory,  oomprehending  all  die  material  points  con<- 
^  tained  i?  the  above  prayer,  refufed  to  give  the  inftmo- 
^  tion  as  prayed,  to  which  refufal  die  defendant  by  his 
^  coonfel  prayed  leave  to  except,"  &c. 

YciSii  and  judgment  for  the  plaintifi,  far  the  full 
amonm  of  the  Uk  fold ;  on  whidi  judgment  die  defiead- 
aat  brought  a  writ  of  error  to  dxis  ootort. 


I  jgml  Mtffin  for  platndff  ia  ecror. 
C  iMmdJE.  J.  £er  for  defendants. 


If  a  note  is  indorfed  to  the  vender  at  the  time  of  die 
tUe  of  goods,  adthongh  it  is  not  agreed  to  be  an  abfo- 
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lute  payment,  yet  it  is  a  conditional  payment,  viz.  if  the 
note  be  paid,  or  if  it  be  indorfed  over  by  the  Tender,  or 
if  he  is  guilty  of  laehes;  5  Term  Rep,  513.  Kearjlahe  v, 
Morgan.  In  that  cafe  the  plea  (which  was  adjudged  good 
on  demurrer)  ftated  that  the  note  of  one  W.  Pcirce  was 
indorfed  by  Morgan  to  Kearflake,  **Jhr  and  on  accounf^  of 
the  goods  fold,  and  that  Kearflake  <<  then  and  there  ac- 
cepted and  received  the  note  for  and  on  aceounf*  of  the 
fum  due  for  the  goods. 

The  defendants  in  error,  if  they  have  been  guilty  of 
laches,  have  made  the  note  their  own,  and  muft  fufo 
the  lofs.     2  Wilfin  353.  Chamber lyn  v.  Delarive. 

The  queftion  then  arifes,  what  was  due  diligence  in  this 
cafe.  As  the  law  (lands  in  Virginia,  Toung  and  co. 
ought  to  have  fued  Mark  Edgar,  the  maker  of  the  note. 
Such  is  the  opinion  of  Judge  Roane,  in  the  cafe  of  Jfor- 
iie  V.  Davisy  2  Wajb.  230,  which  is  confirmed  by  the 
judgment  of  the  court  of  appeals  in  the  cafe  of  Iste  v. 
Lvoe^  in  i,  CaWs  Reports^  497. 

But  it  is  unnecefTary  to  refort  to  the  general  law  in 
Virginia  on  this  point,  becaufe  the  court  of  Fairfax 
county  has  decided  the  law  in  this  cafe,  and  while  'that 
judgment  ftands  unreverfed  it  is  conclufive.  The  plain- 
tiffs have  made  their  ele£lion  of  two  modes  of  proceed- 
ing to  recover  the  money — having  failed  in  one,  they  are 
barred  as  to  the  other.  The  fame  evidence  is  neceflary  to 
fupport  both,  and  this  is  the  teft  to  prove  that  they  are 
for  the  fame  caufe.     3  Wilfon  304.  Kitchen  v.  Catr^dl. 

That  court  has  decided  that  Clarke  was  not  liable  on 
his  indprfement  of  the  note,  becaufe  Young  and  co.  had 
not  brought  fuit  againft  Edgar ;  or,  in  other  words,  they 
have  decided  that  Young  and  co.  have  not  ufed  due  dili- 
gence, and  therefore  have  made  the  note  their  own ;  and 
if  fo,  the  original  contra  A. for  the  fait  is  at  an  end»  Yet 
the  court  below  have  decided  this  very  queftion  difierendy. 
They  have  faid  that  a  fuit  againft  Edgar,  was  not  a  necef- 
fary  part  of  due  diligence.  The  fame  queftion,  between 
the  fame  parties^  has  been  differently  decided  by  the  two 
courts. 
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Jlfi^MCy  <>n  the  fame  fide.  Claek 


V. 


The  court  below  was  concluded  by  the  decifion  of  the      Youica 
county  court  of  Fairfax.     Nemo  bit  vexari  debet.    The       ^^°' 
plaintifis  below  had  two  modes  of  recovering  their  mo-  ^ 

ney  from  Clark,  viz.  by  a  fuit  for  the  fait  fold,  or  by  an 
action  againft  Clark  on  his  indorfement  of  the  note. 
They  made  their  eledion  of  the  latter,  and  it  has  been 
decided  againft  them.  This  ought  to  end  the  bufinefs. 
3  Wilfon  304.  Kitchen  v.  CampbeU. 

JS.  J.  Lety  contra. 

The  queftion  feems  to  turn  on  the  fecond  bill  of  ex*- 
cepdons.  It  appears  by  that,  that  the  note  was  not  given 
as  an  abfolute,  but  a  conditional  payment.  It  is  unrea- 
fonable  to  fuppofe  that  the  condition  was  that  Young  and 
CO.  (hould  be  obliged  to  profecute  a  fuit  againft  Edgar 
through  all  the  courts  of  Virginia. 

The  prayer  was  to  inftrudl  the  jury  that  a  fuit  muft  be 
proved  to  have  been  profecuted  againft  Edgar,,  and  his  in- 
Iblvency  made  to  appear. 

The  judgment  of  the  county  court  of  Fairfax  is  no  bar. 
It  was  not  even  a  bar  to  a  fecond  fuit  by  Young  and  co. 
againft  Clark  on  the  fame  note.  For  the  opinion  of  that 
court  was  not  generally  that  the  fuit  would  not  lie  againft 
Qark  on  his  indorfement,  but  that  it  would  not  lie  againft 
him  previ9us  to  a  fuit  againft  Edgar,  and  his  infolvency» 
being  made  to  appear.  Therefore,  after  proving  Edgar 
mfolvent  by  a  fuit,  Young  and  co.  might  have  brought  a 
fecond  fuit  againft  Clark  and  recovered,  for  any  thing  that 
appears  by  £e  opinion  of  that  court. 

If  then  Toung  and  cd«  might  have  had  a  fecond  aAion 
upon  the  note,  they  may  well  bring  a  fuit  upon  their  ori- 
ginal caufe  of  aftion.  The  opinion  of  the  Fairfax  court 
was  only  that  the  plaintifis  had  brought  their  a£tion  too 
fixm. 

It  is  faid  this  is  the  fame  caufe  of  a£lion  which  has  been 
decided  in  the  county  court  of  Fairfax,  and  that  the  judg- 
matt  in  that  court  isa  bar  to  this  aftion^ 

A2 


^ 
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In  order  to  prove  this,  it  it  necefiarj  to  (hew,  not  oftly 
that  the  fame  evidence  applies  to  both,  but  the  former  . 

judgment  muft  have  been  upon  the  (uotpoinU    And  that  I 

point  muft  be  on  the  merits.     5  Bm:.  tA.  m^  e^iw^  p.         { 
442. 

In  the  cafe  of  Kearjlah  v.  Margany  cited  from  $  Term 

,  Rep.  it  did  not  appear  what  had  become  of  the  note ;  it 

might  have  been  paid.     Befides  that  was  a  cafe  under  die 

ftatute  of  Anne,  which  makes  promiflbry  notes  a  payment. 

The  cafe  of  Chamherlyn  v.  Delarive^  in  a  U^lfin  353, 
was  decided  on  the  grofs  negligence  of  the  plaintiff  in 
holding  dte  order  four  months  without  making  a  demand 
4f  die  money,  until  the  drawee  failed* 

The  refufal  of  the  court  bdow  to  give  ^  inftr«£lioB 
prayed,  and  the  direction  which  ihey  did  give  to  the  jury, 
are  both  juftified  by  the  decifions  of  the  court  of  ai^eals 
of  Virginia.  That  court  has  never  decided,  that  a  fuit 
againft  the  maker  of  die  note  is^  in  all  cafes,  neceCary  be- 
fore refort  can  be  had  to  (he  indorfer.  It  is  tnie  that 
in  the  cafe  of  Maclie  v.  Davis^  Judge  Roane  faid,  that 
**  the  af&gnee  of  a  bond  acquires  a  legai  right  to  bring 
^  fuit  upon  it,  and  to  receive  the  money  difdiarged  Irqm 
**  any  control  of  die  affignor  over  the  fubjeA  j**  and  that 
^  it  is,  thereforey  his  duty  to  bring  fuit.^  But  that  was 
only  an  obiter  opinion,  not  applicable  to  the  point  of  the 
eaufe.  It  is  certainly  not  a  felf-evident  truth,  nor  is  k 
very  apparent  how  die  condufion  £ows  from  die  pre*- 
mifes;  and  judge  Carrington,  in  his  opinion,  in  die 
fome  cafe  />.  231,  fays  «  As  to  the  lengths  which  it  be^ 
^  ho vcs  the  affignee  to  go  in  puduit  of  the  obligor,  befoit 
«  he  can  refort  to  the  affignor,  k  is  unneceffarytoiay  dowf$ 
«  any  general  rule  i  it  may  fuffice  to  fay,  that  in  the  pre- 
<«  fent  cafe  he  went  far  enough."  In  diat  cafe,  indeed,  a 
ftiit  had  been  brought;  but  the  courts  of  Virgima  have 
never  4aid  down  any  general  rule  as  to  what  is  due  difi- 
gence  in  fuch  a  cafe.  In  the  cafe  of  Lee  v.  lAve,  in 
Call's  reports,  and  Minnis  v.  Pollardy  Call  226.  it  foems 
rather  to  be  inferred  that  a  fuit  is  /le/  in  all  cafes  necef* 
fary.  In  the  cafe  of  Mackie  v.  Davis,  the  court  decided 
that  the  remedy  of  the  affignee  of  a  bond  againft  the 
affignor^  was  by  the  common  law ;  and  it  is  <Iear  6011 


tiie  cafe  of  Lambirt  <i.  Oahs^  m  i  Lord  Rapnond  443^      CLAft| 
thati  bf  die  common  law,  the  indorfee  of  a  note  had  his         'v- 
leroedy  agaiqft  the  indoifer»  if  the  money  was  not  paid      Youite 
by  the  maker  of  the  note  on  demand.  ^ ^  ^^* 

If,  therefore,  a  fqit  againft  the  maker  of  a  note  is  not, 
in  all  cafes,  neceflary  to  charge  the  indorfer,  the  court 
below  were  right,  both  in  refiifing  the  inftru&ion  ^  pray-, 
cd,  and  giving  the  opinion  which  they  did. 

C.  Lity  on  the  fame  fide* 
» 

I.  The  point  arifing  frpm  the  fir((  luOof  exceptions  is, 
that  the  court  might  mfcU  refufe  to  compel  the  plaintifis 
below  to  join  in  demurrer  to  the  evidence.  Thij  point 
being  now  agreed,  I  fliall  confider, 

a.  Whether  the  court  did  right  in  refufing  the  inftrue- 
tioQ  to  the  jury,  as  prayed  in  the  fecond  bill  of  ef  ception^ 

It  is  not  neceflary  to  enquire  whether  the  inftrudiot 
vhidi  they  did  give  was  right,  but  whether  they  were 
bound  to  give  thi(t  vrhich  was  aiked* 

If  the  note  was  not  received  at  the  time,  sf  abfolute 
payment  for  the  fait.  Young  and  co.  had  a  right  of 
s&i<m  for  the  price  erf  the  fait,  upon  demand  and  refulal 
pf  payment  of  the  note  by  Edgar.  The  liability  of  the 
iadorfer  to  the  indorfee  of  a  note  is  at  common  law, 
and  not  by  the  cuftom  of  mercbaiitg,  or  ^e  ftatute  of 
Anne.  And  by  the  common  law,  nothing  more  was  no- 
tary to  ^%  that  liability  than  a  demand  upon  the  maker 
of  the  not^  and  his  refufal  to  pay.  Upon  this,  and  this 
only,  the  right  x>faAion  accrued  againft  the  indorfer. 

It  is  true  that  Young  and  co.  bad  two  remedie$.  They 
in^  either  fue  Clark  ifpon  his  indorfement,  or  upon  the 
original  oox^tnQt  for  the  fait.  Having  failed  in  the  for- 
mer, they  are  not  precluded  from  refortine  to  the  Utter* 
Their  ele Aion  of  the  firft  is  not  a  waiver  of  the  laft. 

The  aAion  in  Fairfax  county,  on  the  note,  was  no  bar 
ta  the  aAion  in  the  diftri£l  of  Columbia,  upon  the  ac- 
count.   The  note  was  no  payment  of  the  account,  nor 
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was  the  former  ad:ion  for  the  fame  caufe  as  the  prefent 
The  caufes  of  action,  and  the  evidence  neceflary  to  fup- 
port  them,  'were  entirely  different.  The  declaration  in 
Fairfax  county  contained  three  counts.  I  ft.  A  fpecial 
count  on  CJ?rk's  indorfement  of  the  note<  sd.  For  money 
lent.     3d.  For  money  had  and  received. 

In  the  prefent  zQion  the  declaration  has  alfo  three 
counts — ift.  for  the  price  of  the  fait  fold;  ad.  a  quan- 
turn  valebat  i  3d.  money  had  and  received. 

The  fame  evidence  will  not  fupport  both  actions.  The 
indorfement  of  Clark  is  the  evidence  neceffary  in  one. 
The  delivery  of  the  fait  is  the  evidence  to  fupport  the 
other. 

In  the  cafe  of  Kitchin  v.  CampBell,  2  BL  Rep.  8271  831, 
The  court  faid,  «  The  principal  confideration  is,  whc- 
•*  ther  it  be  precifelyxhc  fame  caufe  of  aAion  in  both,  ap* 
«*  pearing  by  proper  averments,  in  a  plea  ;  or  by  proper 
^<  fa£^s  ftated  in  a  fpecial  verdi£^,  or  a  fpecial  cafe.  One 
•«  grf  at  cjriterion  of  this  identity  is,  that  the  fame  evidence 
«  will  fuftain  both  the  actions  ;**  and  cited  Putt  and  Rof- 
Jton^l*  Shower^  2i  i.  Raym.  j^^i.  3.  Mod.  r.  Polbscfrn 
634,  Mortimer  and  Wtngate^  Moor  462*  Br$.  a8m 
an  the  cafe  97,  105.—- And  not  only  muft  it  require  the 
fame  evidence  to  fupport  both,  but  in  both  the  quejtm 
muft  be  the  fame. — 2  Bl.  Rep.  Kttchin  v.  Cam^fettj  p» 
832 — Efp.  Rep.  130,  Ruffv,  Webb.  This  was  an  ac- 
tion for  a  fervant's  wages,  againft  his  mafter,  who  had 
given  him  a  draft  for  the  full  amount  of  his  wages,  on 
a  third  pcrfon,  which  was  not  ftamped.  And- although 
the  plea  ftated  that  he  accepted  it  in  abfolute  payment, 
yet  It  was  held  to  be  no  bar. 

The  cafe  of  Kearjlakt  v.  Morgan  depends  on  the  fta- 
tute  of  Anne,  which  declares  that  a  note  given  for  a  debt 
due  by  account,  ihall  be  a  fatisfadion,  unlefs  the  plain* 
tiff  ufes  due  diligence.  No  fuch  ftatute  exifts  in  Virgi- 
nia* 

In  the  cafe  of  Cbamherlyn  v.  Delarive^  there  was  no 
demand  at  all  upon  the  drawee  of  the  bill.  Neither  of 
thofe  cafes  therefore  were  like  the  prefent 
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'  Swamif  contra.  Clark 

If  a  note  is  agreed  to  be  taken  in  payment  abfolutely,      Young 
it  is  a  fatisfaftlon  ;  but  where  there  is  no  fuch  agreement,       ^  ^^* 
the  law  implies  a  condition  that  the  holder  {hall  ufe  due  ▼ 

diligence^  The  county  court  of  Fairtaz  has  decided  that 
Young  and  co.  have  not  ufed  due  diligence.  That  de- 
cifion  is  valid  aM  conclufiye  all  over  the  world,  until 
reverfed  by  a  competent  authotity.  How  then  does 
this  cafe  ftand  ?  Young  and  co.  fold  fait  to  Clark,  and 
received  a  note,  as  a  conditional  payment,  or  a  collateral 
fecurity,  no  matter  which ;  which  note  tliey  have  made 
their  own  by  their  own  laches.  The  maker  of  the  note 
has  become  infolvent  and  run  away.  Who  ought  to  bear  ' 
the  lois  ?  The  law  fays  clearly,  the  perfon  who  has  been 
negligent,  who  has  not  complied  with  the  requifites  of 
the  law. 

It  is  immaterial  whether  the  Judgment  in  Fairfax,  is  an 
abfolute  or  a  temporary  bar ;  U>r  if  it  is  a  temporary  bar 
only,  yet  Young  and  co.  have  not  done  what  that  court 
deoded  to  be  neceflary. 

JMafin^  on  the  fame  fide. 

A  judgment  on  the  fame  queftion  between  the  fame 
parties  is  condufive  until  reverfed.  What  is  the  fame 
queftion  ?  It  is  the  real  merits,  the  matter  of  right  be- 
tween the  parties. 

The  fame  evidence  is  not  the  criterion.  Trefpafs  and 
trover  require  diiferent  evidence  j  yet  if  the  merits  of 
the  fame  queftion  are  the  gift  of  both,  the  one  is  a  bar 
to  the  otfaor.  Here  the  queftion  was  the  fame  as  in  Fair- 
fax, viz.  Whedier  Young  and  co*  had  not  been  guilty 
of  laches  in  refpe£l  to  the  note,  for  if  they  had,  they 
had  barred  themfelves  not  only  from  a  right  to  recover 
upon  the  note,  but  upon  the  original  contra£l  for  the 
fait.  One  and  the  fame  queftion  will  decide  both  cafes. 
That  queftion  is  upon  the  merits,  and  is  in  fa£t  the  only 
queftion  in  difpute  between  the  parties. 

It  is  not  important  whether  the  note  was  received  as 
an  abfolute  or  a  conditional  payment.    For  if  it  was  a 
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Clark      conditionsd  payment,  the  hches  of  Young  and  ee.  bare 
v«  made  it  abfolate.    There  18  no  eyidence  of  notice  to 

YovNo  Clark,  of  the  default  of  Edgar,  until  the  bringingof  the 
A  co>  ^  fa^^  i„  Fairfax  county,  whi<^  was  18  months  after  the 
▼  note  became  payable.  Having  two  remedies  for  die  prioo 
of  the  fidt,  Toung  and  eo.  could  not  refort  to  botk- 
They  made  their  ele£^n  to  fue  upon^e  note,  and  hav- 
ing purfued  that  remedy  to  judgment  i|dnft  themfelTeSf 
they  are  forever  barred. 

The  county  court  of  Fairfax  have  decided  the  only 
qneftion  which  cxifted  between  the  parties,  the  neglw 
gence  of  the  plaintifis  below,  whereby  they  had  made 
the  note  their  own  ^  and  dierefore  they  muft  abide  the 
lofs. 

Febk  X7th.  Tie  chief  jufiice  delivered  the  opiaioa  of 
the  court. 

This  was  a  fuit  brought  by  the  defendants  in  cnor 
affainft  the  phintifis,  in  the  circuit  court  of  the  diftfiA 
o?  Columbia  fitting  in  die  county  of  Alexandria,  and  thft 
declaration  contains  two  counts  for  goods,  wares  and 
merchandizes  fold  and  delivered,  and  one  for  money  had 
and  received  to  their  ufe.  The  caufe  came  on  to  be  tried 
on  the  general  ifliie  and  a  verdiA  was  found  for  the  plain- 
tiffs below,  on  which  the  court  rendered  judgmcat. 


At  the  trial  of  the  caufe  it  appeared  d^  die  fuit 
brought  for  a  quantity  of  fait  fold  and  delivered  by  Robert 
Young  and  co.  to  Clark ;  after  which  Claric  indorfrd  to 
Robert  Young  and  co*  a  promifibry  note  made  by  Mark 
Edgar  to  John  Picker%ill  and  co.  which  had  been  indorfed 
by  them  to  theiaid  Clark,  and  which  waspayaUe  60  iiayt 
after  date. 

This  note  was  protefted  for  nonppayment  i  after  whidi 
a  fuit  was  brought  thereon  by  Robert  Vouogand  eo*  in  ibm 
county  court  of  Fairfax  againft  Clark ;  and  die  dethuratioii 
eontauied  two  counts,  one  on  the  indoriemcnt,  and  the 
other  for  money  had  and  received  to  the  ufe  of  the  plaa»r 
tifis.  In  this  fuit  verdi£^  and  judgment  was  given  for  the 
defendant  Clark,  the  court  of  Fair&x  being  of  opinion 
diai  a  fuit  could  not  be  maintained  agmft  the  indorftv 
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#(  the  note,  until  a  judgment  had  been  firft  obtained     Cla&k 
againft  the  drawtt,  and  hb  infolrency  made  to  appear.  v* 

.'    Youii« 

After  the  determination  of  that  aftion,  this  fuit  was       ^  ^°' 
inftitttted  on  die  original  contrad  (  and,  at  the  trial,  the  ▼ 

ooanfel  for  the  defendant  mored  the  court  to  inftru£k 
the  jury,  that  if  from  the  evidence  given  in  the  caufe, 
tliey  ihould  be  of  4l|pinion  that  the  promiflbry  note  afore*  % 
Aid  Wm  indorfed  by  the  defendant  to  die  plaintiffs,  in 
confequence  of  the  goods,  wares  and  merchandizes  fold  as 
afoitlaid,  although  the  faid  indorfement  was  not  intend- 
ed as  an  abfolttte  payment  for  the  faid  goods,  wares  and 
merchandizes,  or  received  as  fuch  by  the  plaintiffs,  but 
merely  as  a  conditional  payment  thereof,  yet  the  receipt 
of  the  (aid  note  under  fuch  circumftances,  and  the  infti* 
tudon  of  the  aforeiaid  fuit  by  the  faid  plaintiffs  againft 
die  find  defendant,  on  his  indorfement  aforefaid,  made  the 
faid  note,  fo  far  a  payment  to  the  faid  plaintiffs,  for  the 
Sud  goods,  wares  and  merchandizes,  as  to  preclude  them 
from  fuftaiaing  any  afkion  againft  the  faid  defendant  for 
the  faid  goods,  wares  and  merchandizes,  until  they  had 
taken  fuch  meafures  againft  the  faid  Mark  Edgar,  as  were 
required  by  the  laws  of  Virginia  (  and  that  the  plaintiffs, 
baring  inftituted  the  fuit  aforefaid  upon  the  faid  note 
againft  the  faid  defendant,  and  that  having  been  decided 
sgaiaft  the  faid  plaintiffs,  they  were  barred  from  fuftain- 
lag  this  a£iion  againft  the  faid  defendant* 

This  inftru£lion  the  court  refufed  to  give,  but  dire^ed 
the  jury,  that  if  they  were  of  opinion,  ^om  the  evidence, 
that  the  fait  was  fold  and  delivered  as-alleged,  and  that  the 
piomifibry  note  aforefaid  was  indorfed  by  the  defendant  to 
At  plaintiffs  in  confequence  of  the  fait  fold  as  aforefaid, 
ikfaoagh  the  faid  indorfement  was  not  intended  as  an 
aUblute  payment  for  the  faid  fait  or  received  as  fuch  by 
tbeplaintifia,  but  merely  as  a  conditional  payment  thereof, 
the  fame  is  a  difcharg^  to  the  defendant  for  the  fait  fold 
to  him,  unlefs  it  is  proved  that  due  diligence  has  been 
ttfed  to  receive  the  money  due  on  the  tiote ;  but  that  the 
bringing  fuit  on  the  faid  note  againft  Mark  Edgar  was  not 
cffentlaUy  neceflary  to  conftitute  the  faid  diligence  $  and 
that  tAe  faid  ditigence  may  be  proved  by  other  circum- 
ftances, and  their  omitting  to  bring  the  (aid  fuit  againft 
Xdgar  may  be  accounted  for  by  |the  i^folvency  of  Edgar, 
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Cuk%K      if  prored}  or  any  conduct  of  the  .'defendant  which  may 
'^'  have  prevented  the  bringing  of  the  faid  fuit. 


YOVHO 

8c  CO, 


To  this  opinion  the  counfel  for  the  defendant  exceptedi 
and  then  prayed  the  court  to  dire  A  the  jury  that  the  defen- 
dant was  entitled  to  a  credit  for  the  amount  of  the  /aid 
note,  unlefa  the  plaintiffs  could  fhew  that  they  had  inftU 
tuted  a  fuit  thereon  againft  Edgar,  «r  that  Edgar  had 
taken  the  oath  of  infolyency,  or  abfconded  at  the  time 
the  note  became  payable,  or  unlefs  the  plaintiffs  could 
(hew  that  they  had  offered  to  return  and  re-ai&gn  the  faid 
note  to  the  faid  defendant,  previous  to  the  inftitutionof 
this  fuit. 

This  dire£lion  the  court  refufed  to  give,  and  referred 
the  jury  to  their  opinion  already  given  on  the  principal 
points  now  ftated  and  to  which  an  exception  had  already 
been  taken.  This  opinion  was  alfo  excepted  to.  A  ver- 
iifk  and  judgment  was  then  rendered  for  the  plaintiff  with- 
out giving  credit  for  Edgar's  note,  which  judgment  is  now 
brought  into  this  court  by  writ  of  error. 

On  thefe  exceptions  it  has  been  argued  that  the  court 
has  erred,  becaufe, 

I  ft.  The  conduft  of  the  plaintifl^,  Young  and  co.  has 
difabled  them  from  maintaining  this  a£lion,  and  fuch 
ought  to  have  been  the  dire£tion  to  the  jury. 

2dly.  The  verdidl  and  judgment  in  Fairfax  court  b  a 
bar  to  this  a&ion. 

The  condu£t  of  the  plaintiffs  was  entirely  before  the 
jury,  to  4>e  judged  of  by  them  from  the  evidence,  ex- 
cepting only  that  part  of  it  refpe£ling  which  the  court 
gave  an  opinion.  We  are  therefore  only  to  enquire  whc- 
dier  the  opinion  given  by  the  court  be  erroneous. 

It  is  agreed  on  both  fides  that  the  note  in  this  cafe  was 
not  received,  as  payment  of  the  debt,  and  confequently 
did  not  extinguifh  the  original  contra£l.  It  was  received 
as  a  conditional  payment  only,  and  the  opinion  of  the 
court  was,  that  in  fuch  a  cafe  the  want  of  due  diligence 
to  receive  the  money  due  thereon  would  difcharge  the 
defendant*    But  the  court  proceeded  to  ftate  that  due 


&  CO. 
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diHgence  might  be  proved  although  no  fuit  was  inftituted;  Cl  akx 

and  that  circumftances,  fuch  as  the  known  infolvency  of  '^* 

Edgar^  the  drawer  of  the  note,  or  any  condufl  of  Clark,  Youwc, 

preventing  a  fuit,  would  excufe  Toung  and  co.  for  not  ^  "" 
having  inftituted  one. 

This  opinion  of  the  court  feems  perfeftly  correft.  The 
condition  annexed  i^  the  receipt  of  the  note  can  not  be 
prefumed  to  have  required  that  a  iuit  ihould  be  brought 
againft  a  known  infolvent,  or  that  it  ihould  be  brought 
againft  the  will  of  the  indorfer ;  if  he  chofe  to  difpenfe 
with  it«  or  took  means  to  prevent  it,  nothing  can  be  more 
unreafonable  than  that  he  fhoutd  be  at  liberty  to  avail  him- 
felf  of  a  circumftance  occafioned  by  his  own  condu£l. 

It  is  not  intended  to  fay  that  the  perfon  receiving  fuch 
a  note  is  compellable,  without  fpecial  agreement,  to  fue 
upon  it  in  any  ftate  of  things.  It  is  not  defigned  to  fay 
that  he  may  not,  on  its  biing  protefted,  return  it  to  the 
indorfer,  and  refort  to  his  original  caufe  of  aflion  \  it  is 
only  defigned  to  fay,  that  under  the  circumftances  of  this 
cafe,  nothing  can  be  more  clear  than  that  there  was  no 
obligation  to  fue. 

The  court  gave  no  opinion  that  the  fuit  in  Fairfax  was, 
or  was  not,  a  bar  to  that  brought  in  the  county  of  Alex- 
andria. 

It  is  however  clear  that  no  fuch  bar  was  created. 

To  wave  the  queftion,  whether  in  fuch  a  cafe  as  this, 
with  declarations  for  fuch  diftinA  caufes^  a  verdi£l  in  a 
prior  fuit  may  be  given  in  evidence  as  a  bar  to  another  fuit 
really  for  the  fame  caufe  of  aft  ion:  it  is  perfeAly  clear ' 
that  in  this  cafe  the  fame  queftion  was  not  tried  in  both 
caufes. 

In  Fairfax  the  point  decided  was,  that  the  fuit  againft 
the  indorfer  would  not  lie  'till  a  fuit  had  been  brought 
againft  the  drawer  \  in  the  fuit  in  Alexandria  the  point 
to  be  decided  was  whether  the  plaintiffs  had  loft  their  re« 
mcdy  on  the  original  contraft,  by  their  conduft  refpefting 
the  note.  Thefe  were  diftinft  points,  and  the  merits  of 
^     B2 
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the  latter  cafe,  were  not  invcdred  ia  the  decifioo  of  die 
former. 

On  the  fecond  bill  of  exceptional  the  only  real  new 
point  made,  is,  whether  the  adion  is  maintaiitaUe  un- 
lefs  Robert  Young  and  co.  had  offered  to  return  and  rc- 
affign  the  note  before  the  inftitution  of  die  fuit. 

Unqueftionablj  Clark  ia  entitled  to  the  benefit  of  the 
notr>  but  as  it  was  no  extingniflusient  of  the  original 
caufe  of  a^ion,  there  was  no  abfohite  necei&ty  to  prove 
an  offer  of  the  note  before  the  iaftitution  of  the  fuit 
Indeed  it  does  not  appear^  in  this  bill  of  exceptions^  whe- 
ther the  note  was  merely  a  collateral  fecurity,  or  a  condi- 
tional payment.  This  is  no  where  ftatcd  pofitively.  In 
the  firft  opinion  of  the  court  it  is  ftaCed  hypotfaeticalfy» 
and  that  opinion  muft  be  coofidered  on  the  prefumption 
that  fuch  was  the  faA.  But  no  fuch  prefumption  is  zaiibd 
refpe£ling  the  fecond  bilL 

Judgment  afBrmed  with  c<^s« 


WILSON 


Wilson 

v. 

Lbnox&al. 

' — V — ' 

A  declantion 
in  debt,  under 
the  law  of 
Virginia,  vpoa 
a  protefted  bill 
of  exchange  lor 
the  principal, 
intercft,  da- 
mages and  c^ 
pf  prviefi^  muft 
aver  the  awmunt 
of  thofe  cofts 
of  proteft. 
Quere,  whether 
if  the  holder  €»f 
B  bill  of  ex- 
change, after 
due  notice  to 


LENOX  AND  MAITLAND. 


JIrROR  to  the  circuit  court  of  the  diftnd  of 
Columbia  fitting  at  Alexandria,  on  a  judgment  obtained 
by  the  prefent  defendants  in  error,  againft  the  plaintift  ia 
error,  in  an  adtion  of  ieht^  as  indorfer  of  a  bill  of  cx« 
change  for  £»2^o  fterling,  drawn  on  the  2d  January, 
1 799,  at  Alexandria,  by  A.  and  W.  Ramfay,  on  Find- 
ley,  Bannatyne  and  co.  London,  at  ninety  days  Cght,  pay- 
able to  WilConi  the  plaintiff  in  error,  and  by  him  in- 
dorfed  to  the  defendants.  This  bill  was  prefented  for  ac- 
ceptance on  the  28th  of  February,  1799,  and  refufed, 
and  on  the  ift  of  June,  1 799,  protefted  for  non-payment. 
The  declaration  was  ^<  of  a  plea  that  he  render  unto  them 
«  the  fum  of  ^.300  fterlitig,  with  damages,  intereftand 
«  charges  oi  prot^y  on  a  protefted  bill  of  exchange,  which 
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^  to  them  be  owes,  and  from  them  unjuftly  detains,**  and     Wilson 
goes  on  to  ftate  the  drawing  of  the  bill  of  exchange  <<  ac»         '^» 
««  carding  to  the  euftom  rf  merchants!*  the  indorfement  by  LikoxA  al. 
Wilfon  to  Lenox  and  Maitland  \  the  refufal  of  Findley, '        ▼ 
Bannatyne  and  co.  to  accept  the  bill  on  its  being  prefent-  **  uniorfcr  of 
cd  for  acceptance  (but  docs  not  ftate  a  proteft  for  non-  ment^ST 
acceptance,  nor  notice  of  the  non-acceptance  given  to Wil-  dnwee,chaff« 
fon) and  the  proteft,  *«  in dueform^  according  to  tie  cu/lom  *« ^'^"'^ 
"  of  merchants;*  for  non-payment;  «  of  which  the  faid  ^^^^^ 
**  defendant  afterwards,  to  wit,  on  the  day  of  dmrer,  and 

^  in  the  year  aforefaid,  at  the  town  and  county  upon  the  whole 

«  aforefaid,  had  notice,  whereby,  and  by  force  of  the  SL^^LIT*^* 
«*  aft  of  aflemUy  of  the  commonwealth  of  "Virginia,  in  -^y^  thM  the* 
**  fuch  cafe  made  and  provided,  aftion  accrued  to  the  amoant  of  the 
<*  faid  plaintiiFs,  to  demand  and  have  of  the  faid  defend-  1>>U>  the  io- 
"  ant  the  faid  fum  of  ;f  .300  ftcrling,  tuith  damages,  in-  "^^^^^^^ 
^^terefiand  charges  of  prete/l ;  neverthelcfs,  the  ^id  de- whetW  dEe 
^  fendant,  although  thereto  often  required,  hath  not  paid  indorfer  it  dif- 
^  unto  the  faid  plaintHFs  the  faid  fum  of  three  hundred  ^fg?*  ^^^ 
«  pounds  fterling,  with  damages,  intereji  and  charges  J^ofp^'frm*'* 
^^  protefly  but  the  fame  to  pay  hath  hitherto  refufed,  and  the  drawer,  af- 
^  ftill  doth  refufe,  to  the  damage  of  the  plaintifis,  750  ter  due  notice 
«  doOarsj  and  theretipon  they  bring  fuit,  &c.**  Sd^fCT  ?^ 

Whether  it  ^ 
The  aft  of  aflembly  of  Virginia,  which  gives  the  ac-  ncceifary  to 
tion  of  deht  on  a  protdfted  bill  of  exchange  (rcvifed  code,  »▼"  a  proteft 
p.  121)  provides,  "  that  where  any  bill  of  exchange  is  or  c»toncc*in  ao 
^  ihall  be  drawn  for  the  payment  of  any  fum  of  money,  actioDoo  pro- 
«  in  which  the  value  is  or  ihall  be  exprcfled  to  be  re-  tea  fomon- 
*♦  ceived,  and  fuch  bill  is  or  fliall  be  protefted  for  non-ac-  ^J^^^L. 
"  ceptance  or  non-payment,    the  drawfer,  or  indorfer,  drawer*hc  a 
'*  fliall  be  fubjeft  to  the  payment  of  fifteen  per  centum  competed  wit- 
*•  damages  thereon,  and  the  bill  (hall  carry  an  intereft  of  ?«f«  for  the 
^  five  per  centum  per  annum,  from  the  date  of  the  pro-  ^^^^^^ 
**  teft,  untH  the  money,  therein  drawn  for,  fhall  be  fully  ^^  ^tter } 
**  fiitiafied  and  paid.^ 

«« J.  3.  It  fliall  be  lawful  for  any  perfon  or  perfons^ 
^  bavine  a  right  to  demand  any  fum  of  money  upon  a 
*'  protefted  bill  of  exchange,  to  commence  and  profe- 
^  cute  an  aftion  of  debt,  for  principal,  damages,  intereji 
^  and  charges  of  proteft,  againft  the  drawers  or  indorfers 
"  jointly,  or  againft  either  of  them  feparately  j  and  judg- 
<<  ment  (hall  and  may  be  given  for  fuch  principal,  da- 
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Wilson     «  mages  and  charges,  and  intcreft  upon  fuch  principal, 

'v.  ««  after  die  rate  aforefaid,  to  the  time  of  fuch  judgment, 

LcNox&  AL.  ((  and  for  the  intereft  upon  the  faid  principal  money  rc- 

▼  "  covered,  after  the  rate  of  five  per  centum  per  annum, 

«  until  the  fame  (hall  be  fully  fatisfied." 

«« §.  4.  In  all  bills  of  exchange  given  for  any  debt  due 
• "  in  current  money  of  this  commonwealth,  or  for  cur- 
«<  rent  money  advanced  and  paid  for  fuch  bills,  the  fum 
^<  in  current  money  that  was  paid  or  allowed  for  the  fame, 
"  fhall  be  mentioned  and  cxprcffcd  in  fuch  bill,  and  in 
«<  default  thereof,  in  cafe  fuch  bill  Oiall  be  protefted,  and 
««  a  fuit  brought  for  the  recovery  of  the  money  due  dicrc- 
«  by,  the  fum  of  money  exprefled  in  fuch  bill,  fhall  be 
<<  held  and  taken  as  current  money,  and  judgment  flull 
«  be  entered  accordingly/' 

<*  $•  6.  In  any  a£lion  which  hath  been,  or  fliaO  be 
<<  commenced,  and  is  or  fhall  be  depending  for  the  reco- 
«  very  oT  any  Jterling  money,  in  any  court  of  record 
<<  within  this  commonwealth,  wherein  the  plaintiff  or 
<<  plaintiffs  fhall  recover,  fuch  court  fhall  have  power,  and 
<<  are  hereby  dire&ed,  by  rule  to  be  entered  at  the  foot 
««  of  their  judgment  in  fuch  adlion,  to  order  fuch  judg- 
<«  ment  to  be  levied  or  difcharged  in  current  money,  at 
<<  fuch  a  difference  of  exchange  as  they  fhall  think  juft." 

The  caufe,  in  the  court  below,  was  tried  upon  the 
plea  of  nil  debtty  and  the  jury  found  a  verdi^l  for  the 
debt  in  the  declaration  mentioned^  and  one  cent  damages  \  it 
was  therefore  confidered  by  the  court,  "  that  the  faid 
<<  plaintiffs  recover  againft  the  faid  defendant  their  debt 
**  aforefaidi  amounting  to  three  hundred  pounds  fterlingj  and 
<<  their  damages  aforefaid,  by  the  jurors  ^orefaid,  in 
«  form  aforefaid  affeffed,  and  alfo  their  cofls,  by  diem 
*<  about  their  fuit  in  this  behalf  expended  ;  and  the  faid 
<<  defendant  in  mercy,  &c.  But  this  judgment  (damages 
<<  and  cods  excepted)  is  to  be  difcharged  by  the  payment 
'<  of  eight  hundred  and  fifty^five  dollars,  twenty-three 
"  cents." 

The  record  which  came  up  contains  fix  bills  of  excep- 
tions. 
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1    Firft.    Thatthc  defendant  Wilfon  produced  in  evi-     Wilson 
dence  to  the  jury  the  accounts  of  the  plaintiiFs  Lenox  and         '^' 
Maidand,  againft  A.  and  W.  Ramfay,  the  drawers  of  Lbwox&al. 
the  bill,  whereby  the  latter  were  charged  as  debtors  to  ' 
Lenox  and  Maitland,  on  the  22d  of  Auguft,  rypp,  for 
the  amount  of  the  bill  and  damages  in  dollars  and  cents, 
among  many  other  debts  and  credits,  upon  which  whole 
accounts  current,    a  balance  of    1095  dollars  only  ap- 
peared to  be  due  from  A.  and  W.  Ramfay  to  Lenox  and 
Maitland  -,  and  thereupon  prayed  the  opinion  of  the  court 
whether  by  making  the  faid  bill  an  it^  rf  account  asj^ated 
in  the  a/ore/aid  accounts  againft  the  faid  A.  and  W.  Ramfay, 
the  faid  Wilfon  was  not  thereby,  as  indorfer,  difcharged ; 
and  the  court  were  of  opinion  that  he  was  not. 

2.  Second.  That  the  defendant  offered  to  prove  that 
the  plaintiffs  had  received  part  of  the  money  from  the 
dra'wers  of  the  bill^nr^  the  defendant  Wilfon  had  notice 
of  the  proteft,  but  the  court  were  of  opinion  that  the 
fame,  if  proved,  would  not  difcharge  Wilfon  as  indorfer. 

3.  Third.  That  the  defendant  ofiered  to  prove  by  the 
bill  and  proteft,  that  after  the  proteft  of  the  faid  bill  at 
the  requeft  of  Roberts,  Curtis  and  co.  the  then  holders  of 
the  bill,  it  was  paid  by  Dorin,  Strange  and  co.  to  Ro- 
berts, Curtis  and  co.  for  the  honor  ot  Lenox  and  Mait- 
land,  the  plaintiffs,  and  thereupon  prayed  the  opinion  of 
the  CGfurt,  whether,  as  the  IhII  had  been  fo  paid,  this  ac- 
tion would  lie  againft  the  defendant  as  indorfer,  and  the 
court  gave  it  as  their  opinion  that  it  would  lie. 

4.  Fourth.  That  the  defendant  prayed  the  opinion  of 
the  court,  whether  it  was  not  incumbent  on  the  plaintiffs 
to  prove  the  value  of  current  money  received  here  for  the 
bill  upon  which  this  a£lion  is  brought,  which  bill  is  in 
thefe  words:  <<£xchange  for^.300  fterling»  Alexandria,  2d 
^<  January,  1799*  Ninety  days  after  fight  of  this  our  firft 
^  of  exchange,  ^fecond,  third  and  fourth  of  the  fame  te- 
*<  nor  and  date  unpaid)  pay  to  the  order  of  William  Wil- 
*^  fon,  efq.  the  fum  of  three  hundred  pounds  fterling,  for 
'<  value  here  received,  and  place  it  to  account  as  advifed 
«  by  Andrew  and  William  Ramfay."  "To  Meffrs.  Find- 
<<  ley,  Bannatyne  and  co.  London."  And  the  court  gave 
h  as  their  opinion)  that  it  is  not  neceffary  for  the  plaintifi« 
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WiL90N     to  prove  the  ralue  given  here  in  cortait  monejr  for  the 
V*  (aid  bill. 
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laid  bill. 

5.  Fifth*  That  the  defendant  ofiered  to  prore  by^fae 
account  thereunto  annexed,  that  the  bill»  upon  which  thii 
f uit  was  brouehtf  was  given  in  the  commonwealth  of  Vtr- 
ginia,  either  for  dollars  and  cents  due  in  the  faid  eommoo- 
wealdi)  from  A.  and  W.  Ramfay  to  the  plainttfia,  or  for 
dollars  and  cents  advanced  by  the  plaintiffs,  or  fome 
other  perfons,  for  the  faid  A.  and  W.  Ramfay,  in  die 
ftate  of  New- York,  and  prayed  the  opinion  of  the  court, 
whether,  if  the  faid  h&s  were  proral  to  the  jury,  the 
faid  bill  ought  not  to  be  fettled  according  to  its  nominal 
amount  as  current  money  of  Virginia.  Whereupon,  the 
court  inftru£led  the  jury,  that  if  they  were  of  opinion 
from  the  evidence  offered,  that  the  bill  of  exchange  was 
given  for  any  debt  due  from  A.  and  W.  Ramfay,  m  cur- 
rent money  of  the  commonwealth  of  Virginia,  or  for 
current  money  advanced  and  paid  for  the  faid  bill,  and 
the  fum  in  current  money,  that  was  paid  or  allowed  for 
the  fame,  is  not  exprefled  in  the  bill,  the  fum  expreffed 
in  the  bill  (hall  be  held  and  taken  as  current  money  of 
Virginia  -,  and  if,  from  the  evidence  offered,  they  fliodd 
not  be  of  that  opinion,  that  the  fum  exprefled  in  the 
bill  (hall  be  taken  and  held,  as  fo  exprefled,  to  wk,  in 
fterling  money. 

&  Sixth.  That  the  defendant  offered  to  exaoiiae  Wil- 
liam Ramfay,  one  of  the  drawers  of  the  bill,  to  whick 
the  counfel  for  the  plaintiffs  objeAed,  and  the  court  gave 
it  as  their  opinion,  that  the  faid  W.  Ramfay  was  an  in- 
competent witne(s  in  the  caule. 

The  fecond,  third,  fourth  and  fifdi  exceptions  ^ieeai  ts 
have  been  abandoned  in  the  argumetit  in  this  court. 

C  Z*^,  E,  J.  Lee^  and  Swanm  for  phdndff'  in  error. 

Simnu  for  defendants. 

The  errors  infilled  on  by  the  couniiel  for  the  plain- 
tiff" in  error  were, 

I  ft.  The  opinion  of  the  court  below,  as  fUted  in  the 

^firft  bill  of  exceptions. 
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ad*  Ite  tejedion  of  W.  Ramfiiy  as  a  witnefik  Wiitoy 

jd.  That  there  was  no  pivteft  for  fM^-^ceptance  of^**®***^- 
ttebilL  ^  '    y       ^ 

4du  That  die  dedaratioa  does  not  ftate  anydemand 
of  pjymcgL  of  the  hUli  made  oa  the  drawees. 

5th.  The  damages  are  not  bid  in  the  fame  currency  as 
the  debt. 

6th.  The  Jury  have  awarded  that  the  Jlerling  debt 
ihouU  be  dilcharged  by  the  payment  of  855  dollars  and 
23  cents* 

7db.  The  debt  demanded  is  not  certain. 

E.  J.  Lee^  fior  the  plaintiff  in  error. 

lft»  The  eourt  bdow  erred  in  not  inftru^ling  the  juiy 
that  the  defendants  in  errar»  by  charging  the  bill  in  a^ 
count  againft  the  drawers,  in  the  manner  ftated  in  the 
accounts,  had  difcharged  the  indorfer.  The  court  ought 
at  kaft  to  have  kit  it  to  the  jury  to  decide  whether  the 
circnmftances  did  not  amount  to  a  difcharge  of  Wilfim. 

By  libt  account  of  Lenox  and  Maitland  asainft  the  draw* 
cts  of  the  biU,  it  appears  that  after  charging  the  amount 
of  the  UU,  and  damages,  intereft  and  charges  of  proteft, 
and  turning  the  amount  into  dollars  and  cents  at  fuch  rate 
of  exchange  as  the  defendants  in  error  pleafed,  there  was 
only  a  balance  of  about  1000  dollars  due  to  diem  from 
tbe  drawers }  it  is  not  reafonable  that  they  fhould  reoorer 
aore  than  is  due  to  them  againft  an  innocent  ind<»fer  who 
niuft  look  to  infolvent  drawers  for  his  indemnification* 
The  defendants  have  in  fa£t  given  credit  to  the  drawers- 
forthe  amount  due  on  the  bill,  and  have  s^eed  to  liqui- 
<bte  it  in  account.  SF  the  holder  of  a  bill  receives  part 
of  the  money  from  the  acceptor  without  giving  notice 
to  the  drawer,  the  latter  is  difcharged.  BulUr  ^.  /.  275. 
So  if  he  receives  part  from  the  drawer,  he  difcharge$ 
the  tadorfer.     Here  no  notice  was  given  to  Wilfon ;  ♦ 

*  OUa^JMlUt^'^Doci  the  bit!  of  etc^tiotis  ftate  that  notice  vrt%  not 
liven  t»  Wiuba  ?  XI  it  dae»  aot  yos  c«n  not  argue  vpon  the  wane  of  no- 
^ce.  jT,  y.  tee. 
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Wilson     or  if  there  was,  it  is  waited  by  the  ccmdud  of  Lenox 
'^^  and  Maitland.  In  the  cafes  of  Dingwall  v,  Dunftery  Doug, 

Lbnox&al.  2^'j  (235.)  it  is  true  that  judge  Boiler  fays,  that  nothing 
*"  '  but  an  exprefs  agreement  can  dtfcharge  an  acceptor,  but 

the  court  are  careful  to  diftinguiih  between  the  cafe  of 
an  acceptor,  and  that  of  a  drawer  or  indorfer.  The  im- 
plication is,  that  there  are  many  circumftances  which  will 
difcharge  the  latter,  without  an  exprefs  agreement.  The 
court  ought,  at  lead,  to  have  inftru^ed  the  jury  that  they 
might  infer  a  difcharge  from  the  circumftances  of  this 
cafe.* 

idly.  W.  Ramfay,  the  drawer  of  the  bill,  ought  to 
have  been  admitted  as  a  witnefs.  He  had  no  intcreft 
which  would  render  him  incompetent.  The  verdiA  in 
this  cafe  could  not  have  been  given  in  evidence  either  for 
or  againft  the  witrcefsj  and  whether  Lenox  and  Maitland 
recovered  againft  Wilfon,  or  not,  he  was  ftiU  liable  to  an 
a£^ion  as  drawer — to  Lenox  and  Maitland  if  they  failed 
againft  Wilfon — or  to  Wilfon,  if  they  fucceeded.  In 
the  cafe  of  Smitb  qui  tarn  v.  Prager^  7  Term^  rep.  62. 
the  rule  is  clearly  laid  down  to  be,  that  <<  no  objeBm 
(<  could  hi  made  to  the  competency  of  a  witnefs  upon  the  ground 
««  of  interefty  unlefs  he  were  direhly  interejied  in  the  event  cf 
«« thefuity  of  could  avail  himfeif  of  the  verdiB  in  the  caufe^ 
^^  foas  to  give  it  in  evidence  on  any  future  occafion  infupport  of 
«  his  own  interefiJ^  The  objedlion  only  goes  to  his  cre- 
dit, unlefs  the  judgment  can  be  given  in  evidence  for 
him  in  any  other  fuit.  The  fame  principle  is  confirmed 
in  the  cafe  of  Jordaine  v.  La/bbrookey  7  Termy  rep.  601, 
where,  in  a  fuit  between  themdorfee  and  the  acceptor  of 
a  bill,  the  payee  was  called  and  allowed  as  a  witnefs  to  de- 
feat'the  af^ion,  by  proving  that  the  bill,  although  dated 
at  Hamburgh,  was  in  izQ.  drawn  in  London,  and  fovoid* 
for  want  of  a  ftamp.  It  may  be  obferved  in  that  cafe,  that 

E.  J.  Let, — It  does  not.  But  the  declantioo  doet  not  allege  DOtke 
of  the  noo^acceptance,  nor  of  the  non-payment ;  but  only  of  the  fnujt 
for  non-payment,  and  a  material  fad  not  aYerrcd  can  not  be  prefumcd  to 
have  beoi  proved. 

*  Cbafcy  Juflce,  There  is  no  donht  a  drawer  or  indorfer  may  be  dif- 
charged  in  exprefs  term^  or  by  isi&A  amounting  to  a  difcharge;  but  where 
the  difcharge  is  not  exprefs  but  by  implication  arifing  from  fads,  the 
jury,  and  not  the  court,  are  to  decide  whether  it  is  a  difchaige ;  the 
court  ought  not  to  lay  it  was  a  diicharge. 
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It  was  admitted  that  there  could  be  no  obje£lion  on  the     Wilsoh 
ground  of  interefty  but  the  objeflion  relied  on  wasy  that  the  *<'• 

witnefs  ought  not  to  be  permitted,  from  motives  of  poll-  Lbmox&  al. 
cy  as  it  reipefted  mercantile  credit,  to  impeach  a  nego- 
ciable  inftrument  to  which  he  had  ailiited  in  giving  cur- 
rency by  bis  indorfement ;  and  even  that  obje£iion  was 
over- ruled.  In  the  cafe  of  Carter  v.  Pearce^  i  TVrm,  rep, 
1631  the  court  faid  that,  <<  the  bare  pofBbiiity  of  an  ac« 
**  don  being  brought  againft  a  witnefs,  is  no  objcAion  to 
<<  his  competency  \**  and  that  <<  in  order  to  (hew  a  witnefs 
"  intcrcfted,  it  is  neceffary  to  prove  that  he  mujl  derive  a 
**  certain  benefit  from  the  determination  of  the  caufe  one 
«  way  or  the  other."* 

3dly.  Here  was  no  proteft  for  non-acceptance,  nor  does 
the  declaration  ftate  a  demand  of  payment  from  the  draw* 
ees,  nor  notice  of  the  non-payment,  or  non-acceptance 
given  to  Wilfon.  The  proteft  for  non-payment  is  not  evi- 
dence that  the  money  was  demanded  at  the  time  the  bill 
became  payable.     4  Bac*  ab*  735,  GnvjUin^s  edition* 

In  the  cafe  of  Rujbton  v.  Afpinall^  Doug*  679.  (653) 
it  is  exprefsly  decided  that  the  plaintiff*  muft  sdlcge  in 
his  declaration  a  demand ,  and  reifufal  of  the  acceptor  on 
the  day  when  the  note  was  payable^  and  notice  thereof  to 
the  indorfer  before  he  can  be  made  liable  \  and  that  the 
want  of  fuch  averments  in  the  declaration  is  not  cured 
by  a  verdict.  And  Lord  Mansfield  there  lays  down  the 
rule  to  be,  «<  that  where  the  plaintiff'  has  ftated  hia  title 
^<  or  ground  of  a£lion  defeBively  or  inaccurately  (becaufe, 
"  to  entitle  him  to  recover,  all  drcumfiances  neceffary  in 
^  form  and  fubftance,  to  complete  the  title  fo  imperfeQIy 
M  ftated,  muft  be  proved  at  the  trial)  it  is  a  fair  prefump- 
^  tion,  after  a  verdi£t,  that  they  were  proved  \  but  that 
^  where  the  plaintiff^  totally  omits  to  ftate  his  title  or 
*<  caufe  of  adion,  it  need  not  be  proved  at  the  trial,  and 
M  therefore  there  is  no  room  for  prefumption/' 

The  demand  and  refufal  of  the  drawee  to  pay  is  the 
very  fubftance  of  the  plaintiffs'  title  to  recover  \  and  there- 

*  tbtf*^  Jufiue.  Upon  the  ftatbte  of  gaming,  ufury  and  the  ]ihe,  bu% 
in  no  other  cafe,  are  the  drawers,  indorfen,  &c.  competent  ^ttnefiBi«v 
The  ctict  all  Ihew  it. 

Ca 
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WiLtoH     fore  the  not  fetting  it  forth  in  the  dedaration  i«  a  total 
'v  omiffion  of  his  caufe  of  a&ion. 

L1WOX&  AL 

*  '  V  '  4th-  The  damages  arc  not  laid  in  the  iaoie  cumnqf 
with  die  bills  and  Ac  promife.  To  fupport  this  objec- 
tion he  relied  on  the  decifion  of  the  court  of  appeals  of 
Virginia,  in  the  cafe  of  Scoffs  cxe^taon  v.  Call,  1  IVs/k 
Rip.  ii5i  and  Skipttntb  v.  JBaitd^  z  Wmft}.  165. 

C.  Lee^  on  the  fiime  fide. 

I  ft.  The  qneftion  to  the  court  below  was  whether  the 
plaintiffs  by  making  the  bills  an  item  of  the  accounts,  a/ 
therein  Jlated^  had  not*  difcharged  the  indorfer  Wilfon. 
Hie  accounts  of  Lenox  and  Maithmd  agaxnft  the  drawers 
■  of  the  bill,  begin  in  1 798  and  end  in  1 8oo.  The  bills  aie 
entered  in  account,  on  die  aad  of  Auguft  1 799,  and 
charged  with  intereft  and  damages ;  and  the  amount  car- 
ried out  from  fterling  into  doHars  and  cents,  at  fuch  rate 
of  exchange  as  the  defendants  in  error  pleafed.  Thqr 
have  therefore  changed  the  nature  of  the  demand,  and 
given  credit  to  the  drawers  fcnr  a  certain  fujB  in  the  cir- 
rency  of  the  United  States.  They  have,  as  far  as  they 
were  able,  manifefte^  their  intention  to  give  ctedit  to  A. 
and  W.  Ramfay. 

Thefe  circumftances  being  fubfequent  to  the  notice  to 
Wilfon  are  a  difcharge  in  law,  and  are  equivalent  to  an 
exprefs  difcharge.  If  I  am  right  the  court  ought  to 
have  inftruAed  the  jury  that  thefe  fads  difcharged  aB 
perfons  but  A.  and  W.  Ramfay.  Perhaps  the  court 
might  have  left  it  to  the  jury  to  infer  an  intention  to  dis- 
charge the  indorfer ;  but  the  c6nrt  ought  not  to  have 
inilru£ked  the  jury  that  Wilfon  was  not  theieby  dif- 
charged as  indorfer. 

2d.  The  objection  to  the  competency  of  W.  Ramiay 
as  a  witnefs  was  not  good.  If  he  had  any  intereft,  it  was 
in  favor'of  the  plaintiffs,  llie  obje£lion  was  made  gene- 
rally and  goes  to  his  proving  any  iz€t  whatever.  A  wit- 
nefs may  be  competent  to  prove  fome  fafts  and  not  others. 
He  was  competent  to  prove,  not  only  that  the  bill  was 
charged  in  account,  but  that  it  was  given  up,  and  came 
furreptitioufly  to  the  pofleffion  of  the  plaintiffs,  if  thefafl 
had  been  fo.    I  ftate  this  only  to  ihew  that  he  ought  not 


FEBRUARY,  1S09.  Mj 

to  lure  been  wholly  eicluded.     On  a  criminal  profecu*     Witi«w 
tion  for  forgery,  the  party,  whofe  name  is  forged,  may  be  *^' 

a  witncft,  i  DaJ/.  1 10.  Thedoarine  that  a  man  (hall  not  ^ihoxA  au 
be  permitted  to  difprove  a  paper  to  which  he  has  put  his 
name  to  gire  it  credit,  is  over-ruled  in  the  cafe  of  Jordant 
^nd  La/hbro$ht  cited  from  7  Tirm.  Rep.  601.  In  the  cafe 
of  Walpoii  V.  Pukeneffy  cited  in  Lkug.  249  ^237.^111  the  mUf 
at  the  fecond  trial  of  the  caufe  at  Guildhall  at  the  fittings 
after  Michaelmas  term  1 779,  before  Skynner,  chief  Baron, 
Alexander,  the  indorfer  of  the  bill  was  fwom  as  a  witnefs 
for  the  acceptor,  and  no  objeAion  made  to  his  compe- 
tency. But  in  this  cafe  there  is  not  any  intereft  what«- 
erer  in  the  witnefs.  For  if  the  evidence  of  Ramfar 
Mrent  to  difcharge  Wilfon,  ftill  it  would  not  go  to  diu 
charge  Ramfa^  itfelf.  There  is  a  cafe  alfo  in  Efpinafle's 
Imports,  in  which  the  acceptor  was  fworn  as  a  witnefs  in 
a  queftion  between  the  indorfee  and  drawer. 

Simms,  contr^. 

I  ft.  The  charge  of  the  bill  in  account  againft  the 
dra^rert,  does  not  amount  to  a  /ego/  difcharge  of  the 
indorfer.  It  is  neither  an  exprefs  or  an  implied  dif- 
charge.  The  holder  has  a  remedy  againft  all  or  any  of 
the  indorfers  or  the  drawer,  until  he  gets  full  fsttisfa&ion. 
If  he  giTes  due  notice  to  the  party  to  whom  he  means  to 
refort,  he  is  not  bound  to  commence  fuit  inianter.  If  he 
receives  part  from  the  drawer,  it  is  fo  much  to  the  benefit 
of  the  indorfer,  and  he  has  no  right  to  complain.  Due 
notice  is  all  that  the  indorfer  has  a  right  to  require,  and 
if  he  does  not  then  fecure  himfelf,  it  is  his  own  fault. 
llie  cafe  frotp  BuHer^  N.  P.  275,  is  not  denied  to  be  law*} 
but  BuUcr  there  fays, "  if  the  indorfee  give  credit  to  the 
«  drawer,  nmthout  notice  to  the  ind&rfer^  it  will  difcharge 
«  him."  But  here  it  is  admitted  that  notice  was  given, 
and  the  allegation  is,  that  notwithftanding  fuch  notice, 
(he  fttbfequent  charge  in  the  accounts  of  Lenox  and  Mait- 
land  againft  the  drawers  has  difchargedthe  indorfer* 

Lenox  and  Maitland  might  have  brought  fuit  againft 
the  drawers,  without  prejudice  to  their  claim  againft  the 
indorfer ;  afortioriy  the  charging  a  bill  in  account  againft 
the  drawers  cannot  prejudice  the  claim  againft  the  indorfer.. 

2d.  W*  Ramfay  was  offered  as  a  witnefs  generally, 
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Wilson     without  a  rclcafe  from  Wilfon.     The  court  were  right  ii 
ff*^        rcjeAing  him  both  on  the  grounds  of  intereft  and  of  public 
policy. 
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If  judgment  (hould  be  rendered  againft  Wilfon,  Ram- 
fay  as  drawer  would  be  clearly  liable  to  refund  Wilfon  Ac 
cofts  of  fuit ;  and  a  relief  from  that  liability  was  a  dear 
intereft. 

A  party  to  a  negociable  pamper  ought  not  to  be  permitted 
to  difcredit  it. 

An  underwriter  can  not  be  a  witnefs  for  another  un- 
derwriter in  an  aflion  upon  the  fame  policy. 

The  cafe  in  Dwg^  247^  does  not  zStOt  the  prefent 
The  not^  in  249,  is  of  an  ancient  cafe  \  and  there  Wal- 

g Die's  own  book  was  produced  with  a  memorandum  that 
ulteney  was  difcharged  from  his  liability  as  acceptor. 

All  the  cafes  cited  are  where  a  party  to  the  bill  has 
been  admitted  as  a  witnefs  either  ex  necejfitate^  or  on 
the  ground  of  public  conveniency  and  policy.  The  cafe 
of  Jordant  v,  La/hbroohy  was  one  where  the  revenue 
would  have  been  defrauded  of  the  ftamp  duty,  if  the 
witnefs  had  been  excluded  \  and  to  prevent  that  evil  he 
was  admitted. 

In  the  cafes  of  ufury  the  hiaker  of  the  note  or  other 
fecurity  is  not  admitted  unlefs  the  debt  has  been  paid. 
And  in  the  cafe  of  forgery,  it  is  a  public  criminal  pro- 
fccution  in  which  the  injured  party  is  always  admitted. 

The  fault  of  the  declaration,  if  it  does  exift,  is  cured 
by  the  verdift  under  the  ftatute  of  jeofiuis  of  Virginia, 
imich  declares,  that  no  judgment  after  verdi£l  fliall  be 
ftayed  or  reverfed,  for  mifpleadingy  injuffictent  pleading, 
or  fir  omitting  the  avermertt  of  any  matter ^  without  prowng 
tviich,  the  Jury  ought  not  to  have  given  fuch  verdiB*  Rev* 
Code^  T 1 8.  But  the  averment  was  not  necefiary.  The 
declaration  contains  an  allegation  that  the  bill  was  pro 
teitcd  in  due  firm^  according  to  the  cuftom  of  rherchanti^  for 
non-payment ;  and  by  the  cuftom  of  merchants,  the  bill 
could  not  have  been  protefted  until  demand  and  refu£»I 
of  payment. 
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But  this  a£%ion  is  grounded  on  the  a£l  of  aflembly,     Wilsou 
and  not  on  the  cuftom  of  merchants ;  and  by  the  zSt  it  v. 

as  only  neceflary  that  it  fliould  be  a  protefied  bill  of  ex-  Lenox  &  a  l. 
change*  ^       x       * 

As  to  notice  of  the  non-acceptance  and  non-payment 
not  being  alleged  in  the  declaration,  the  fa£l  is  not  fo« 
The  declaration  alleges  that  the  bill  was  prefented  for 
acceptance  and  ref ufed  ;  and  afterwards,  on  the  i  ft  of 
June,  protefted  in  due  form  according  to  the  cuftoms  of 
merchants  for  non-payment ;  of  whicb^  (that  is,  of  all 
the  fa£ls  before  recited)  the  defendant  had  notice,  &c. 

As  to  the  damages  being  laid  in  current  money  \  this 
is  always  done  when  tobacco,  or  foreign  money  is  fued 
for.  There  are  fome  unintelligible  cafes  in  the  court  of 
appeals  of  Virginia  \  but  they  have  never  decided  the 
prefent  point.  In  one  cafe  the  court  faid  that  if  the  fuit 
is  for  a  fterling  debt,  its  value  muft  not  be  laid  in  current 
money,  becaufe  the  law  of  Virginia  authorizes  an  a£lion 
of  debt  for  fterling  money. 

Simmtf  on  a  fubfequent  day,  ftated  that  a  demand  of 
payment  was  not  neceflary  where  the  bill  was  not  accept- 
ed, and  cited  L'tllfs  entries^  44  and  45.  The  declaration 
ftates  the  non-acceptance,  and  the  protcft  for  non-pay- 
ment.* 

He  alfo  mentioned  a  cafe  in  Peakis  reports^  where  a 
party  to  a  bill  of  exchange  was  refufed  as  a  witnefs ;  but 
did  not  produce  the  book. 

Swantty  in  reply. 

1.  The  plaintiflFs  below  having  aflumed  a  rate  of  ex- 
change, and  charged  the  amount  in  account  againft  the 
drawers,  is  conclufive  evidence  of  their  intention  to  ex* 
tinguilh  the  fterling  debt. 

2.  The  jury  have  awarded  that  the  fterling  debt  (hould 
be  difcharged  by  the  payment  of  800  dollarsf ;  the  ba- 

*  Cbafe^  JuflUe.^-A  protcft  for  noiiF-accepta&ce  it  abfelutelf  necefTary 
p  the  cmfie  of  a  foreign  bill. 

.t  The  h&  docs  not  fo  appear  in  the  record* 
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Wilson     hnce  of  the  acGOunt  thepefore,  and  not  the  nUit  %{  cx» 
change,  muft  hare  been  the  guide  ef  At  jury. 

3.  The  tcftimony  of  Ramfay  was  not  to  deftroy  the 
paper,  but  to  explain  the  ns^ture  of  the  confideration  }  to 
(hew  that  it  was  given  for  current  money  of  Virginia^ 
fo  as  to  bring  it  within  the  operation  of  Ae  4th  f<(xliQfi 
of  the  ad  of  affembly  refpeAing  bills  of  exchange  given 
for  current  money  due  in  Virginia.  This  a£l  applies  as 
well  between  indorfee  and  indorfer,  as  between  payee  and 
drawer* ;  and  if  tbe  \jiAl  was  given  for  current  money 
due  in  Virginia,  the  fum  mentioned  in  the  bill  is  to  b( 
taken  as  current  money,  and  not  as  fterling. 

4.  A  proteft  for  non-acceptance,  and  a  demand  of 
payment  from  the  drawee,  at  the  time  the  bill  became  pay- 
able, were  requifite  to  enable  the  plaintifls  below  to  reco^ 
ver.  KyJ  on  kills^  76,  87.  It  being  an  adion  on  the  fta* 
tute  makes  no  difference,  becaufe  the  ftatute  gives  the 
a£lipn  only  to  fuch  perfons  as  have  <<  a  right  U  demmndanj 
*^fum  of  money  up:>n  aprotefted  biti  ofenchangi^  The  holder, 
therefore,  muft  (hew  a  right  to  demand  the  money,  in- 
dependent of  the  provifions  of  the  ftatute ;  and  to  afeer- 
tain  whether  he  has  fuch  a  right,  we  muft  refort  to  the 
cuftom  of  merchants,  and  fee  whether  he  has  complied 
with  all  the  rcquifites  of  that  cuftoih. 

5.  This  is  an  adion  of  debt;  and  the  demand  is  un- 
^certain.    The  debt  demanded  is  the  principal^  damages^  in^ 

iereft  and  charges  of  proiefti  wthout  flating  the  amount  rf 
the  charges  ofpratefi.  The  principal  is  certain,  becaufe  it 
is  ftated  to  be  ^.300 ;  and  the  damages  and  intereft  are 
certain,  becaufe  the  law  has  afeertained  their  relative  pro- 
portion to  the  principal ;  l)ut  there  is  nothing  in  the  de- 
claration by  which  the  amount  of  the  charges  of  proteft 
can  be  rendered  certain. 

6.  The  damages  ought  to  have  been  laid  'in  fterling  and 
not  in  dollars.  The  damages  follow  the  nature  of  the 
debt.  The  a£^  of  afiemUy  has  authorifed  fterling  debts 
to  be  fucd  for  and  recovered  as  fuch.  Sterling  money 
is  not  to  be  confidered  as  foreign  money,  a  Wafb.  165, 
Skipwithy  V.  Baird.    The  court  of  appeals  of  Virginia  in 

*  Chl'f  J^ice.^Thc  law  hu  been  fo  coD&rucd  ia  ViipM 
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tlMt  ofe  -decided  that  the  damages  irnift  be  laid  in  fter-     Wi  l&uv 
ling.*  v, 

Lbnox&al 

The  co»rt  arc  to  fix  the  rate  of  exchange  j  but  here  the  ^ 

jmy  have  awafded  at  what  fum  in  current  money,  the  fter* 
Cng  debt  (houid  be  paid,  and  it  is  evident  that  the  800 
dollars  which  the  jury  faid  ihould  difcharge  the  debt,  is 
not  the  esLCbange  but  the  balance  of  account-f 

•Simms  cited  3  DdlL  365,  Brown  v.  Barryy  to  (hew  that 
a  proteft  for  non-acceptance  was  not  necefiary ;  and  that 
a  proteft  for  non-paym<nt  being  alleged  in  the  declaration, 
it  was  not  neceflary  to  aver  a  demand  of  payment  from 
the  drawee. 

C  Lie*  The  z6t  of  jeofails  in  Virginia  is  conftrued  to 
be  the  fame  as  Uiat  of  England,  although  the  words  are 
fomewhat  broader,     a.  if^ajb.  203.  Stevens  v.  White.X 

Feb.  a  2d.  At  a  fiibfequent  day,  the  court  having  fug- 
gefted  an  error,  not  noticed  by  the  counfel,  or  not  much 
relied  'On  at  the  argument,  as  being  apparently  fatal,  viz. 
that  the  cofts  of  proteft  which  are  uncertain  are  joined  as 
part  of  the  debt  declared  for. 

*€kitfj^tt  In  that  cafe  tKe  court  fpale  of  the  damages  which  confti^ 
tnte  part  of  the  debt  in  an  adion  under  the  ftatatc  upon  a  bill  of  exchange, 
and  not  of  thofe  daRia|;ei,  which  are  demanded  at  the  end  of  the  decla- 
ration for  the  non  payment  of  that  debt.  There  it  no  fuch  dedfion  refpec- 
in^  tiK  iatter. 

f  Chmftj  J^Jiice.  If  you  have  no  law  of  Vii^ia  anthorifing  fnch  a  judg- 
ment, it  is  bad,  becauie  at  common  law  no  condition  or  alternative  can 
be  added  to  the  judgment.     It  is  not  a  good  judgment  at  common  law. 

Chitf  Jmjtiet.  If  it  is  bad,  the  defendant  cannot  complain.  It  is  for  his 
benefit 

Chtfi^  Jyfiln.  That  may  be  the  opinion  of  the  chief  juftice  ;  but  I  have 
tnofiderad  the  qoeftion  in  a  greater  cafe  than  this  I  am  well  Citisfiod 
(and  it  will  be  difficult  to  alter  my  opinion)  that  at  common  h»w  no  con- 
dition can  be  annexed  to  a  judgment. 

Simwu.  It  is  the  pnuftice  of  Virginia.  The  law  of  Virginia  allows 
difcousts  Co  adions  of  debt,  and  the  judgment  is  to  be  rendiered  for  the 
4ebt,to  be  difcfaaiged  by  the  fum  really  due. 

\  Chitfjmfiice,  The  dediions  have  been  fo,  although  the  fiatute  of  Vir- 
gittia  is  broader  fhiui  the  Englifh  ftatute.  The  general  principle  decided 
by  the  court  of  appeals  of  Virginia  is,  that  a  verdid  will  not  cure  the 
want  «f  a«  aTenneat  of  a  s&at^ial  fa^  which  goes,  to  the  gift  of  the  adi«n. 
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Wilson        Simms,  for  defendants  in  error,  was  now  permitted  to 

'^'         fupport  the  declaration. 
Lbnox^al. 

T  I  ft.  The  declaration  is  fufficicntly  certain.     An  aAion 

of  debt  will  lie  for  what  may  eafily  be  reduced  to  a  cer- 
tainty. 

Nothing  can  be  more  eafily  afcertaihed  and  rendered 
certain  than  charges  of  proteft  on  a  protefted  bill  of  ex- 
change. They  always  appear  upon  the  proteft ;  and  the 
indorfement  on  the  proteft  is  always  confidered  as  e?i- 
dence  of  their  amount.  No  other  evidence  is  ever  re- 
quired. 

Debt  may  be  brought  for  a  fum  capable  of  being  afcer- 
tained,  though  not  ascertained  at  the  time -of  the  a&ion 
brought.  Doug.  6.  Walker  v.  Witter.  It  is  not  neceffa- 
ry  that  the  plaintiff  in  debt  fliould  recover  the  exa£b  fum 
Atm2XtAzA\  fame  cafe  and  page.  2  W.  BL  Rep,  I22i,  Aylett 
V.  Love,  If  foy  then  a  demand  of  the  charges  of  proteft 
on  a  protefted  bill  of  exchange  particularly  defcribed  in 
the  declaration,  is  good,  becaufe  the  fum  or  amount  of 
thofe  charges  is  capable  of  being  afceruined  by  the  proteft 
without  further  evidence. 

It  is  admitted  that  the  amount  of  damages  or  intereft 
need  not  be  ftated  in  the  declaration. 

To  afcertain  the  amount  of  intereft,  reference  muftbe 
had  to  the  proteft,  to  find  its  date,  from  which  time  the 
intereft  begins  to  accrue  ;  a  reference  to  the  fame  proteft 
will  afcertain  the  amount  of  charges. 

ad.  But  if  the  charges  of  proteft  are  not  demanded 
with  fufficient  certainty,  yet  the  judgment  ought  not  to 
be  reverfed  on  that  account ;  becaufe  the  judgment  is 
not  rendered  for  the  charges  of  proteft,  but  is  rendered 
for  jf  .300  fterling,  the  principal  of  the  bill.  It  is  now 
well  fettled  that  in  an  a^ion  of  debt,  judgment  may  be 
rendered  for  lefs  than  is  demanded  in  the  declaration. 
Doug.  6.  Walker  v.  Witter.  I  H.  Black/lone^  249,  M^^t- 
lin  V.  Cox. 
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In  the  prcfcnt  cafe  the  deqaand  is  for  the  principal  fum     Wx|.io|i 
drawn  for  by  the  bill  of  e;(change»  with  damages,  intprcQ:         '^- 
ijod  charges  of  prote(l  thereon.    It  appears  by  the  record  L«woxj5r  al. 
»nd  by  Ac  cyidenpe  produced  by  the  plaintifisi  ia  erroTp  *      -y.'-'' 
which  is  made  a  p^l  pf  the  record^  that  S(  part  only  of 
the  original  demand  on  the  bill  was  due,  the  refidQe ' 
having  been  fettl^  and  paid.     Shall  the  judgment  thci^ 
be  rcvcrfed  for  not  ftating  the  amount  of  the  charges  of 
proteft,  which  had  been  previo«fly  paid,  aaid  fpr  which 
the  judgment  w^  not  reqd^^d  ? 

No  otlier  a£lion  can  be  brought  by  Lenox  ^nd  Mait«- 
land  9gainft  Wiliivi  for  the  charges  of  proteft  on  the  bil| 
'  pf  exchange,  ftated  in  the  declaration ;  no  judgment  haf 
beei^  rendered  for  them  in  the  prefent  a£lion.  How 
then  has  he  bec»  injirred,  or  how  can  he  be  injured  by 
the  omiflion  to  i^2$c  ^  amoun;  pf  the  charges  ia  the 
dedarSion  ? 

lo  the  declaration  four  diftin£^  things  are  demanded, 
viz.  I ,  the  principal  \  2,  the  damages  on  the  proteft ;  3,  the 
UuejEeil}  4,  the  charges  of  proteft. 

I  take  it  to  be  fettled  law,  that  if  a  declaration  be 
good  in  part^  though  bad  as  to  anotlier  part,  the  plainti^ 
IS  entitled  to  judgment  for  fo  much  as  is  ^vell  allegec^ 
efpecially  if  it  be  not  of  an  entire  demand. 

I 
An  a£lion  of  debt  might  be  brought  for  the  principal 
fum  due  on  a  bill  of  exchange,  without  including  the  da- 
mages, intereft  and  charges  of  proteft.  If  then  an  adion 
of  debt  be  brought  for  the  principal,  dag^ages,  intereft, 
and  charges  of  proteft;  and  the  damages,  intereft  and 
charges  of  proteft^  or  either  of  them,  mould  not  be  de^ 
manded  with  fufficient  certainty,  it  would  not  be  error  tp 
render  judgment  for  that  which  wa^  fufSciently  a^eged. 

In  this  cafe  the  principal  fum.  is  demanded  with  fuffici- 
ent certainty,  and  for  the  principal  Aim  only  is  the  judg- 
ment rendered.     Qr9.  Jac,  104.  Woodfs  cafe.  4  Bac.  ^. 

Da 
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Wilson        'A  man  (hall  not  rcvcrfc  a  judgment  for  error,  if  he 
<<'•  cannot  fbew  that  the  error  is  to  his  difadvantage.    5  O. 

Ltirox&  AL.  jp,  fy^j  7^^^.  ^^^     it  appears  by  the  record  Uiat  judg- 
^  mcnt  wa&not  rendered  for  the  charges  of  protcft,  mere* 

fore  the  plaintiff  in  error  has  fuftained  no  damage  or  in- 
jury by  reafon  of  not  alleging  m  the  declaration  the 
amount  of  the  charges  ef  proteft. 

• 
3d.  If  the  omifiion  of  the  amount  of  the  charges  of 
proteft  could  in  any  ftage  of  the  proceedings  beconfidcr- 
ed  ^s  an  error,  it  is  cured  by  the  verdiA.  By  the  ad  of 
afiembly  of  Virginia,  (rev.  code^  p.  1 1 8.^  it  is  declared 
that  after  a  rerdift  of  twelve  men,  no  judgment  (hall  be 
ftayed  or  rcrcrfed,  for  any  mifpleading  or  mfuffUient  plead- 
ing. The  omiffion,  if  it  is  an  error,  muft  be  one  or  the 
oth«r.  In  J.acob*s  Law  DiB.  it  is  faid  to  be  mifpleading 
if  any  thing  be  omitted  that  is  eflential  to  the  adion  or 
defence. 

The  title  to  recover  in  the  action  is  the  protefted  bill 
of  exchange  ;  that  is  fet  forth  in  the  declaration.  The 
title,  therefore,  is  not  wholly  defective  in  itfeif,  though 
it  may  be  fet  forth  defectively  in  not  ftating  the  amount, 
of  the  charges  of  protef!:  (o 'that:  it  comes  within  the  rule 
in  the  cafe  of  Rufbton  v.  A^inail^  and  i  Ci//,  98,  Vifs  v. 
Chickcfter. 

The  court  is  not  bound  to  enquire  into  errors,  if  tbt 
party  does  not  (hew  them.     2  Bac.  ab.  21 7. 

E.  J*  Lee^  in  reply. 

The  cafe  of  Walker  v.  Witter  in  Doug,  6,  docs  not 
fay  that  the  fum  demanded  may  be  uncertain,  but  only 
that  you  may  recover  a  le/s  fum  than  that  demanded. 
The  demand  muft  be  certainly  exprefled,  if  it  be  polfible, 
at  the  time  of  bringing  the  adion. 

In  the  cafes  of  Scotfs  exr,  v.  Calif  i  Wajb^  1 1 ;,  and 
Skipwitiv,  Bairdf  2  Wa/b.  165,  the  amount  of  the  charges 
of  proteft  are  particularly  mentioned  j  in  one  they  wcrC 
4/6,  in  the  other  7/8. 
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Fd>.  26.    The  Ciief  Ji^ice  delivered  the  opinion  of    Wits^w 
the  court.  '»'» 

L«NOX&AL. 

In  this  cafe  there  wm  an  objeflion  taken  to  the  plain- 
tiffs' declaration,  which  was  in  debt  on  a  protefted  bill  of 
.exchange.  The  declaration  claims  j^. 300  fterling,  with 
damages,  intercft  and  charges  of  prot^,  on  a  protefted 
bill  of  exchange,  without  ftating,  in  any  part  of  it,  the 
amount  of  thofe  charges.  The  verdi£l  is  for  the  debt  in 
the  declaration  mentioned,  on  which  judgment  is  render- 
ed, to  be  difcharged  by  a  lefs  fum. 

The  objection  is,  that  the  demand  is  uncertain,  in  as 
much  as  Uie  amount  of  the  charges  of  proteft,  which 
conAitutea  part  of  the  debt  claimed,  is  not  ftated. 

The  claufe  of  the  a£l  on  which  this  fiait  is  inftituted 
is  in  thefe  words,  <<  It  fhall  be  lawful  for  any  perfon  or 
«  perfons,''  &c.  <<  to  prolecute  an  a^ion  of  ddt^  fox  prin* 
<<  cipalf  damages 9  intertft^  and  charges  of  praieft  againft  the 
«  drawers,"  &c.  The  charges  of  proteft  oonftitute  an 
eflential  part  of  the  debt,  and  the  declaration  would  not 
purfue  the  a£l,  if  thofe  charges  ihould  be  omitted.  This 
part  therefore  cannot  be  confidered  as  furpluifage.  It  is 
a  component  part  of  the  debt  for  which  the  adiion  is 

S'lven.    .Being  a  necciTarj  part,  its  amount  ought  to  be 
atcd  with  as  much  certainty  as  the  amount  of  the  bill. 

As  this  is  a  mere  technical  (Ajediion,  the  court  would 
difregard  it,  if  it  was  not  a  principle,  deemed  eflential 
in  the  a£iion  of  debt,  that  the  declaration  (hould  ftate 
the  demand  with  certainty. 

The  cafes  cited  by  the  counfel  for  the  defendant  in  er- 
ror, do  not  come  up  to  this  cafe.  They  relate  to  different 
debts  ;  this  to  a  fingle  debt  compofed  of  different  parts. 

Judgment  reverfed  and  arretted. 

tii  the  cafe  of  Rudder  v.  Pricey  i  H.  Bl,  reports^  550. 
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^>*  CLARKE  V.  BAZADONE. 

BAzAiyofrlf. 

A  writ  of  error 

thTfuprem/*^  •  1  HIS  ti^as  a  writ  of  cfffcrr  iffued  from  tht«  cotirf 
omrt  of  the  U.  to  thtf  getiCral  eourt  for  the  tcrrJtoty  tiorth-weft  of  the  river 
^^^^^  ^  '^'^»  *^  tcVcrfe  a  judgmcttt  rtrtrlcrcd  in  that  court  agatnft 
fw^^wri-  Clatkc,  the  plaintiff  in  error,  in  favor  of  Bazadone,  on  a 
tory  oorth-weft  ftttigtt  attachnrient  fot  i  l»aoo  dollars  damages,  and  95 
of  the  Ohio,     dollars,  and  30  cents  cofts. 

The  general  court  of  tht  North--wefteirA  Tetritorf  ^m 
^abliflied  by  the  ordinailce  df  the  old  cdngreft,  tmder 
the  confederattdti,  and  the  principal  qaeftibil  was,  whe- 
ther a  writ  of  error  would  lay  from  this  court  to  die  ge- 
tieral  court  of  that  Tefritdfy. 

Hiete  wa^  nd  appearance  for  the  defenddckit  in  error. 

Mafotti  fot  plaintiff  itl  error,  contended, 

ill.  Thit  this  court  poffcffes  a  general  fiiperirttendiflg 

{>ower  over  all  the  other  courts  of  the  United  States,  te- 
ultlng  from  the  nature  of  a  fupreme  court,  independent 
of  zM  exprefs  prorilions  of  the  conftitution  df  laws  of 
the  United  States- 

2d.  That  this  court  has  the  power  undef  the  cdnfti- 
fution  of  the  United  States* 

I  ft.  It  is  a  general  principle  that  the  ptt)Ceedhlgs  of  afi 
inferior  tribunal  are  to  be  corre&ed  by  the  fuperior,  un- 
tefs  the  latter  is  exprefsly  reftrained  from  etercifing  fuch 
a  control.  This  Is  a  principle  of  the  laws  of  that  coufloy 
from  which  we  derive  moft  of  our  principles  df  jurif- 
prudence,  and  is  fo  intimately  connedted  with  them  that 
It  is  difficult  to  feparate  thtm. 

In  the  Saxon  times,  the  Wittenagemote  was  the  fu- 
preme court,  and  had  the  general  fuperintend^ce. 

But  in  the  time  of  William  the  conqueror,  the  aula 
regis  was  cftabliilied  as  the  foveretgn  court  of  the  king- 
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ddttfy  sind  to  that  camt  devolved  all  the  former  judicfal     pLiiKxt 
power  of  the  Wittenagemote;  the  power  of  fuperintend-         *f . 
Ing  the  other  courts  was  derived  from  the  primnple  of  B»zadoi#«. 
ffaprcmacy.  ,  i  CrotHptorfs  proBice^  J,  5,  ii,  li,  21^  26,  ^       y     -.^ 
47,  2S.     I  JSarr.  fl3.  553.    1  Bac.ab.  ?tt^.     A  writ  of  cr* 
for  is  a  commiffion  to  judges  of  a  fuperior  coim»  hj  which 
diet  ate  ^ttthod2ed  to  examine  the  record,  upoii  which 
^  jiidgmem  was  given  in  an  inferior  court)  and  on  fnch 
examination  to  reverie  or  affirm  the  fame,  according  to 
law. 

4.  ^a^.  tA.  IT  5.  The  court  of  Wng*s  bench  fuper# 
intends  the  proceedings  of  all  other  inferior  courts,  and 
by  the  plenitude  of  its  power,  cotreAs  the  errors  of  thofe 
courts ;  hence  it  is  that  a  writ  of  errof  lies  in  that  courts 
of  a  judgment  given  in  the  king's  bench  in  Ireland.  And 
upon  a  judgment  in  Calais,  when  under  \he  fubjeAion  of 
the  king  of  England,  a  writ  of  error  lay  in  the  king'i 
bei&ch,  4  Infl.  l<a.  A  writ  of  ertot  Would  have  lai* 
to  the  king's  bench  from  thefe  colonies,  before  the  revcv 
lutioti,  liut  for  theparticular  provifions  of  charters,  &c. 
1  Bac.  ah.  1^4.  Wherever  a  new  jurifdidion  is  eroded 
by  ad  of  parliament,  and  the  court  a£^s  as  a  court  of  re- 
cord, accotdtng  to  the  courfe  of  the  common  law,  a  writ 
of  errot  lies  on  their  judgments. 

The  power  is  inherent  in  every  fuperior  court,  to  re- 
vife  the  judgmehts  of  its  inferior. 

id.  By  the  conftltution  of  the  tJnited  States,  art.  3, 
fee.  t,  2,  the  judicial  power  is  vefted  in  ont  fuprenu  court 
and  fuch  inferior  courts  as  congrefs  ihall,  from  time  to 
time,  ofdaiii  and  eftabliih ;  and  ihall  extend  to  all  cafes 
arifii^  under  ^e  conftitution,  and  laws  of  the  United 
^utei,  and  to  controverfies  in  which  the  United  States 
(hall  be  a  party.  And  the  fupreme  court  is  to  have  appeU 
late  jurifdidion  in  all  thefe  cafes,  with  fuch  exceptions 
and  under  (bch  regulations  as  congrefs  ftialfmake.  Con- 
grefs has  made  no  exception  of  the  prefent  cafe ;  and  no 
regulation  of  congrefs  was  necelTary  to  give  this  court 
the  appellate  power.  It  derives  it  n'om  the  conftitution  ' 
itfelf. 

Thb  is  «  caie  arifing  under  the  laws  -of  the-  United 
States. 
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The  very  exiftence  of  the  court  whofe  judgment  is  com* 
plained  of,  is  derived  from  the  United  States.  The  laws 
'  adopted  for  the  North-wcftern  Territory  derive  their  whole 
obligatory  eflFe£t  from  the  ordinance  of  the  old  congrefs) 
and  are  in  fa£l,  laws  of  the  United  States,  although  co- 
pied from  ftate  laws.  All  power  and  authority  exercifed 
in  that  territory  have  emanated  from  the  United  States «, 
and  all  offences  there  committed  are  againft  the  authority 
of  the  United  States. 

If  then  this  is  a  cafe  by  the  conftitution  cognizable  hj 
the  judicial  authority  of  theJJnittd  States;  if  by  the 
conftitution,  this  court  has  appellate  jurifdi£lion  in  all 
fuch  cafes,  and  if  this  cafe  is  not  within  any  exception 
made  by  the  conftitution  or  by  any  ^6t  of  congrefs,  no- 
thing is  wanting  but  to  devife  a  mode  to  bring  the  caufe  be- 
fore this  court.  The  writ  of  error  is  the  common  and  well 
known  procefs  in  like  cafes,  and  by  the  fourteenth  fcdion 
cf  the  judiciary  aft  of  1789,^  every  court  of  the  United 
States  IS  exprefsly  authorized  '<  to  ifliie  writs  of fiire facias, 
«  habeas  corpus,  and  «//  oiier  writs  not  fpecially  provided 
«<  for  by  ftatute,  which  may  be  necejfarjfor  the  etcerc^e  cf 
^*  their  refpeHive  jurifdiSlions^  and  agreeable  to  theprinci- 
«  pics  and  ufages  of  law."  If  then  the  court  has  jurif- 
di£^ion,  no  difficulty  can  occur  as  to  a  mode  of  exercif- 
ing  it. 

The  court  quaOied  the  writ  of  error. 

On  liie  ground  that  the  aA  of  congrefs  had  not  autho- 
rized an  appeal  or  writ  of  error,  from  the  general  court  of 
the  North- wcftern  Territory,  and  therefore,  although  from 
the  manifeft  errors  on  the  face  of  the  record,  they  felt 
every  difpofition  to  fupport  the  writ  of  error,  they  wen 
of  opinion  they  could  not  take  cognizance  of  the  cafe* 
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XLrROR  from  the  circuit  court  of  the  diftriS 
of  Columbiii,  in  an  adion  of  covenant  by  Gfover- 
man,  owner  of  the  brig  Nancy,  againft  Hooe  ^  ^d  £0. 
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the  freighters,  for  demurrage,  at  the  port  of  Falmouth,  Hooi  &c«^. 
in  England,  from  the  19th  of  June  to  the  iTth  of  Sep-         'v. 
tember,  1798,  at  the  rateof  £.6  6  o  fterling  perdiem.    <5ioyi». 
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The  declaration  alleged  the  breach  of  the  covenant 
in  not  paying  the  demurrage,  and  the  caufe  went  to  trial 
in  the  court  below,  upon  the  iffue  of  covenants  perform- 
ed.    The  jury  found  the  following  fpecial  verdi£l,  viz. 

**  We,  of  die  jury,  find  that  the  defendants  and  plain- 
"  tiff  made  and  executed  the  charter-party  hereunto  an- 
«*  nexed,  in  thefc  words,  to  wit :  "  This  charter-party 
««  indented,"  &c.  •«  witneffeth  that  the  faid  Grovcrman 
*«  hath  granted,  and  to  freight  letten  to  the  faid  R.  T. 
**  Hooe  and  company  the  brig,  whereof  he  is  owner, 
*'  called  the  Nancy,  commanded  by  James  Davidfon,  a 
"  citizen  of  the  United  States  aforefaid,  now  lying  in 
"  the  port  of  Alexandria,  of  the  burthen  of  197  tons  or 
**  thereabouts ;  and  for  and  in.confideration  of  the  cove- 
^  nants  herein  after  mentioned,  doth  grant,  and  to  freight 
**  let  unto  the  faid  R.  T.  Hooe  and  co.  the  whole  tonnage  of 
"  the  aforefaid  veflel,  called  the  Nancy,  from  the  port  of 
^<  Alexandria  in  Virginia,  to  the  port  of  Havre  de  Grace 
**  in  France,  and  back  to  the  faid  port  of  Alexandria ; 
**  in  a  voyage  to  be  made'hy  the  faid  R,  T.  Ho§eand  co.  with 
"  the  faid  brigantine,  in  manner  after  mentioned,  that  is 
"  to  fay  5  to  fail,  with  the  firft  fair  wind  and  weather 
*<  that  fliall  happen  after  {he  is  fully  and  completely  laden, 
*<  from  the  faid  port  of  Alexandria,  with  a  cargo  of  to* 
w  bacco,  to  be  {hipped  by  the  faid  R.  T.  Hooe  and  co. 
«<  to  the  faid  port  of  Havre  de  Grace  ;  and  there  deliver 
*«  faid  cargo  to  McfTrs.  Andrews  and  co,  of  that  town, 
**  faierchants,  or  to  their  a{Iigns,  in  good  order,  the  dan- 
"  ger  of  thd  feas  only  excepted.  And  at  the  faid  port  of 
**  Havre  de  Grace  to  take  on  board  a  full  freight  or  hiding 
<'  of  fuch  goods  as  the  faid  Andrews  and  co.  may  think 
'*  proper  to  put  on  board  faid  brig,  as  a  return  cargo  ^ 
"  with  which  faid  ve{rel  is  to  make  the  be{l  of  her  way 
•*  direftly  back  to  the  port  of  Alexandria,  and  there  fafe- 
"  ly  deliver  fuch  cargo,  the  danger  of  the  feas  only  ex- 
"  cepted,  to  the  faid  R.  T.  Hooe  and  co.  And  the  faid 
<<  Groverman  doth /wrrA^r  covenant  and  agree  to  and  with 
"  the  faid  R.  T.  Hooe  and  co.  their  executors,  &c.  that 
'<  the  faid  brig  new  is,  and  ai  all  times  during  the  (aid 
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Hoot  &  CO*  ^  vofage  ih»U  be,  to  die  beft  endeaToiurs  of  bim  the  hid 
V.         <i  Gn»renB;m>  and  athts  own  proper  coil  apd  ^juu^es,  io 

Gi-ovit.  fi  all  thinp  made  and  kept  tight,  ftiff;  ftaunch,  ftiong^ 
"^''l  ^«  and  well  apparelled,  fumilhed  and  well  provided,  a8 
V"'"  <<  well  with  men  and  mariners  iiifficient  and  able  to  iail, 
^<  guide  and  govern  the  faid  veflel,  as  with  all  mannirr  of 
<«  rigging,  boats,  tackle  smd  apparel,  furniture,  proTir 
«<  (ions  and  appurtenances  fitting  and  necei&nr  for  the 
**  voyage  aforefaid.  And  the  faid  Groverman  dotn  further 
*f  covenant  and  agree  to  and  with  the  faid  R.  T.  Hooe 
<.^  and  CO.  that  h^  wiU  allow  them  twenty-five  nioiung 
M  days  from  the  date  hereof  for  the  lading  on  boaid  the 
^<  faid  veflel,  the  aforefaid  cargo  of  tobacco  at  the  {>ort  of 
^  Alexandria  \  ten  working  days  for  difcharging  faid  csMTr 
^*  go  at  the  port  of  Havre  de  Grace,  to  be  compoted  from 
^<  the  day  aner  (he  comes  to  her  moorings  a^  the  faid  port  i 
^*  and  twenty  days  more  after  the  faid  ten  days  rua  out, 
**  for  lading  on  board  the  aforefaid  return  cargo  ;  alCb  ten 
<<  working  days  after  faid  veflel  arrives  back  and  \si  pcr«> 
^«  mitted  to  an  entry  at  the  cuftom  houfe  at  Alenodria 
^<  for  receiving  her  inward  cargo,  wliieh  is  to  be  delivered 
'^*  at  the  wharvcj^  of  faid  R*  T.  Hooe  and  oo* 

<<  In  confid^ration  whereof  the  faid  R..T.  Hooe  and  co^ 
**  doth  covenant,  procnife  and  grant  to  and  with  the  faid 
<<  W.  Groverman,  his  executors  &c.  by  thefe  preCents^ 
.<<  that  thevy  the  faid  R.  T.  Hooe  and  co.  or  their  con*' 
<<  fignee,  (hall  and  will  pay  to  the  fsdd  W.  Grovemuo,  or 
<<  his  afligns,  at  the  port  of  Havre  de  Grace,  the  fum  of 
<<  21,600  livres,  touroois,  in  hard  money,  on  difchar^e  of 
^<  ^e  cargo  of  tobacco  aforefaid  \  alfo  7,200  liyres^  ia 
<<  hard  money,  on  (hipment  of  the  return  cargo  aJEbnefiudt 
(^  and  further,  that  they,  the  faid  R.  T.  Hooe  and  cow 
<<  (hall  and  will  pay,  or  caufe  to  be  paid,  to  him  thp  h\A 
««  W.  Groverman,  or  his  afligns,  the  fum  of  /8.  8.  o, 
w  current  money  of  Virginia,  day  by  day,  and  for  every 
^<  day's  demurrage,  if  any  there  (hould  be  by  default  of 
«  them  the  faid  R.  T.  Hooe  and  co.  at  the  port  of  Alc^e 
'<  andria.  And  the  fum  of  1 50  livres,  in  bard  money,  day 
«  by  day,  and  for  every  day's  dcnmrrage,  if  ;my  dierp 
<<  fliould  be  by  default  of  them  the  faid  R.  T.  Hooe  an4 
^  CO.  or  their  aflignee,'  at  the  port  of  Havre  de  Grace*  And 
^f  the  faid  R«  T.  Hooe  and  co.  doth  further  covenant  to 
f  and  with  the  (aid  W.  Giovermp^  and  the  aforcCiid 
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^  James  DtTidibo,  commander  of  the  brigantinc  afore-  Hoot  A  Qp» 

**  faidf  that  Andrews  and  co.  their  confignee  aforefaid»  '^ 

•«  fliall  pay  to  the  faid  captain,  for  his  primage,  five  per    ^f,^^^'*" 

*<  cent,  upon  the  outward  and  inward  freighu  at  Havre 

"  de  Gtace  and  before  his  departure  therefrom.   For  the 

**  true  and  faithful  performance  of  the  covenants  in  this 

<'  charter  party,  the  parties  bind  themfelves,  each  to  the 

*<  other,  in  the  penal  fnm  of  7*3000,  current  money  of 

^  Vii;ginia,  to  be  recovered  by  the  party  obiervtiig,  againft 

<<  the  party  faiKng  to  perform,  the  fame.       In  witnefs 

^  whmof,  we  luve  hereunto  interchangeably  fct  our 

«  hands  and  affixed  our  feals,  this  tenth  day  of  April, 

«  W.  GROVERM AM,         Seal, 
•*  R.  T.  HOOE  &  Co.  Seal/* 

^  And  che  provifional  articles  in  thefe  words,  to  wit, 

<<The  following  provifional  articles  are  concluded 
^<  upon,  made  and  agreed  to  by  and  between  William 
M  Grorerman^pwner  of  the  brigantine  Nancy^  command- 
«  ed  by  James  Davidibn,  and  R.  T.  Hooe  and  co.  fince 
^  entering  into  the  charter  party  hereto  annexed. 

«  I  •  The  captain,  or  commander,  ihall  be  inftruded 
^  by  bis  owruTy  previous  to  his  failing  from  the  port  of 
*<  Akxandria,  U  touch  at  Falmouth  in  fuch  mafiner  as  to 
"  appear  to  bis  crew  that  there  was  a  neceffity  for  his  fo 
^  doing,  thert  to  lay  off  and  on  tnvmty-fout  hourly  or  longer  if 
<<  defirtdj  in  day  iightj  during  which  time  there  will  come 
^  off  orders  from  Mr.  Fox  the  American  conful,  Mr. 
<^  Thomas  Wilfon,  of  London,  or  Meffrs.  Andrews  and 
^  00.  of  Havre  de  Grace.  2.  On  receiving  thefe  orders, 
<<  the  captain,  or  commaoder,  muft  proceed  direAly  for 
^  Havre  de  Grace,  London,  Hamburg,  Bremen  or  Rot- 
*^  terdam,  as  he  may  be  dire^ed,  and  at  one  of  thefe  ports* 
"  ddtvcr  his  cargo;  to  fuch  perfon  or  pcrlbns  as  the  afordt 
**  faid  orders  mav  direA«  3.  If  the  Teffel  arrives  at  any 
**  other  of  the  a/orefaad  poru  than  Havre  de  Grace,  the 
**  time  of  difcharging  the  outward  cargo,  taking  in  hef 
^  inward  cargo,  demurrage,  if  any  there  ihould  be,  her 
<'  outward  and  inward  freight,  primage  Sec,  (hall  be  the 
**  fiunc  as  if  fbe  had  arrived  at  and  difcharred  at  Havre 

E2 


21  &  SUPREME  COURT  U.  S. 

HooB  &  CO,  "  de  Grace.   4.  The  outward  freight  (hall  Be  confidered 

*».  "  aa  jf  875  fterling ;   the  inward  freight  ;f  300  fterling, 

Gaovta-    cc  primage  five  per  cent*  on  the  freights  and  the  demur^ 

^^ ^  «<  rage  £6.  6.  o.  fterling,  per  day.    And  if  the  ¥cffel  dif- 

<<  charges  in  London,  the  payments  (hall  be  made  in  fter* 
«  ling  cafti ;  if  at  any  other  port,  in  good  bills  of  exchange 
'<  at  60  days  on  London,  without  diminution  of  the  aboire 
^*  fums,  except  fo  mtich  as  the  captain  may  be  aathoriaed 
^<  to  receive  for  his  port  charges  and  dilbturfements. 
**  5.  If  tie  veffkl  it  detained  over  24  bwrs  at  Falmouth^  de^ 
*  murragejball  he  paid  for  the  time  at  the  rate  ftipuiated  in 
^  the  charter  party.  6.  Thefe  articles  fliall  not  be  made 
"  known  to  any  perfon  whatever,  except  the  captain  and 
<<  chief  mate.  The  veflel  ihall  be  cleared  out  for  Havre  de 
<«  Grace  only,  and  furniihed  with  a  role  d'equipago^  and 
«  all  other  papers  whatever  that  may  be  neceflary  at  thb 
«  cuftom  houfe.  No  letters  whatever  fliall  be  received 
<<  on  board  except  fuch  as  the  faid  R.  T.  Hooe  and  co. 
^  puts  into  the  pofiefiidn  and  care  of  the  captain. 

«<  7.  The  charter  party  firft  entered  into,  the  copy  of 
^  which  is  hereunto  annexed,  (ball  be  in  force  and  con- 
*<  (idered  as  the  only  contra£t  between  the  parties  for  this 
"  voyage,  and  go  unconneded  with  thefe  articles  to  Havre 
^  de  Grace,  and  there  and  from  thence  govern,  unlefs  in 
«  the  cafe  of  the  veflel  being  from  Falmouth  ordered  to  a 
'^  difierent  port  \  then,  and  in  that  cafe,  the  charter  party 
<<  (ball  only  be  confidered  iis  the  great  outlines  of  the  bar- 
<<  gain  between  the  parties,  to  be  pofitively  governed  by 
<<  thefe  articles ;  but  the  4th  article  to  be  in  force  as  to 
"  payments  at  any  place* 

<«  In  teftimony  whereof,  we  have  hereunto  fet  our 
«  hands  and  affixed  our  feals,  this  nth  day  of  April, 
'*  1798. 

«  WILLIAM  GROVERMAN,    (Seal.) 
»  «  R.  T.  HOOE  &  CO."  (Seal) 

"  We  find  that  James  Davidfon,  matter  of  the  brigan- 
<<  tine  Nancy,  in  the  faid  charter  party  and  provifional  ar- 
«  tides  mentioned,  on  the  morning  before  the  departure 
«  of  faid  vcflbl  from  the  port  of  Alexandria,  (igned  an 
<<  acknowledgment  written  on  faid  provifional  articles 
«  in  thefe  words,  to  wit,  ^^  I  do  acknowledge  that  I  am 
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^  fo  ad  agreeably  to  the  foregoing  proviftonal  articles^  Hoot&co, 
'  notwithftanding  the  charter  party  to  Havre  de  Grace.  'V' 

«  JAMES  DAVIDSON."        Grovbe- 
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**  We  find  that  the  faid  James  Davidfon,  before  he 
^  failed  from  Alexandria  on  the  voyage  in  the  faid  pro- 
**  vifional  articles  mentioned,  was  told  by  R.  T.  Hooe, 
<<  one  of  the  defendants  and  freighters  of  faid  veflel,  that 
**  on  his  arrival  ofFFalmouth,  a  town  in  England,  he  would 
**  receive  inftru^ions  from  Mr.  Fox,  the  American  conful, 
**  and  that  he  muft  abide  by  fuch  in(lru£lions.  We  find 
<<  that  on  the  twentieth  of  June,  1 798,  the  faid  veffel  ar« 
**  rived  in  Falmouth  roads,  about  three  leagues  from  the 
<<  port  of  Falmouth,  and  die  faid  James  Davidfon,  the 
^  mailer  thereof,  laid  the  veflel  to,  off  Falmouth,  and  im- 
«  mediately  proceeded  in  a  pilot  boat  to  Falmouth,  went 
<<  on  (hore  and  applied  to  the  faid  Fox,  the  American 
**  conful,  for  orders  where  to  proceed  with  the.  faid  brig* 
<'  antine  and  cargo. '  The  faid  Fox  told  the  faid  Davidfon 
*^  that  he  had  not  received  any  orders  for  him,  and  that 
**  therefore  he  muft  bring  the  brigantine  Nancy  into  the 
«  port  of  Falmouth,  and  there  remain  with  the  faid  brig- 
*^  antine  and  her  cargo,  until  orders  were  received  for  him 
*'  to  proceed  to  his  port  of  difcharge.  Upon  receiving 
'<  which  anfwer  and  orders  from  the  faid  Fox,  the  faid 
«<  Davidfon,  in  conformity  thereto,  returned  on  board  his 
<<  fad  veflel  with  a  pilot  employed  by  faid  Fox  for  the 
"  purpofe  of  conducing  faid  veflel  into  the  port  of  Fal- 
"  mouth  ;  and  on  the  fame  day  the  faid  Davidfon  brought 
<<  faid  veflel  to  an  anchor  in  the  port  of  Falmouth  afore- 
"  faid.  We  find  that  the  faid  Fox  informed  the  faid 
<<  Davidfon,  that  he  muft  wait  with  faid  veflel  at  anchor 
<<  in  the  port  df  Falmouth,  until  the  faid  Fox  could  pro- 
"  cure  orders  for  him  from  Thomas  Wilfon  of  London  j 
««  which  £ud  Fox  and  Wilfon  are  the  fame  perfons  mcn- 
*^  tioned  and  named  in  the  aforefaid  provifional  articles, 
«  We  fipd  that  on  the  2  4  ft.  day  of  June  1798,  the  faid 
«  James  Davidfon  again  went  on  fhore  and  reported  his 
<•  faid  veflel,  and  delivered  his  papers  to  the  collcftor  of 
'<  the  cu^oms  for  the  port  of  Falmouth  aforefaid,  which 
<<  papers  the  faid  coUe^or  refufed  to  return,  faying  that 
"  he  fufpefled  the  cargo  on  board  faid  veflel  was  French 
«  property,  and  on  the  fame  day  caufed  the  faid  veflel  to 
"  be  feized.  We  find  that  on  the  23d  day  of  the  faid  month 
"  of  June,  the  faid  Davidfon  received  orders  from  the  faid 
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Hoot  k  CO.  «  Thomas  Wilfoa,  through  the  faid  Fos,  to  proceed  with 

t^«         <<  the  f  Aid  veifel  and  cargo  to  the  Downc,  and  thence  to 

GaoTBR.    €€  London.     We  find  that  the  faid  Tcffcl  was  detained  ia 

^  **^*'  ^  •*  the  port  of  Falmouth  afoiefaid  firom  the  faid  aift  day  of 
▼  •<  June,  1798,  until  the  nth  of  September  following,  in 

<<  confequence  of  the  feizure  aforeDud.  We  find  that 
<<  on  the  faid  i  ith  day  of  September  the  faid  veflTel  pro- 
<«  ceded  from  the  port  of  Falmouth  to  the  Downs  by  the 
"  aforefaid  order  of  the  aforefaid  Thomas  Wilfon.  We 
<<  find  that  the  faid  Brigantine  and  cargo  were  the  ioM 
^fide  property  of  American  cidcens  alone ;  we  find 
^  that  by  an  a^  of  parliament  of  Great  Britain,  paflfed  on 
'<  the  20th  year  of  Geoi^e  3d.  ch«  68*  $•  ii^  and  in 
^  forCie  At  the  time  the  faid  Brigantine  arrived  off  Fal- 
<<  mouth  as  aforefaid,  it  is  enaded  and  provided  in  the 
«  following  words,  to  wit  ;*  «  And  be  it  further  ena£b» 
•<  ed  &c/'  «  And  by  the  30th  feftion  of  the  faid  ad, 
«  it  is  rna£led  and  prorided  in  the  following  words  to 
«  wit,"  ««  Provided  always,**  &c.  «  We  find  that  the 
^  faid  Fox  urged  the  danger  arifing  under  the  faid  %&  as 
«<  a  reafon  why  the  faid  velel  fliould  be  brought  to  anchor 
<<  in  the  port  of  Falmouth,  there  to  wait  for  tlie  orders 
*<  of  the  faid  Thomas  Wilfon  of  London,  and  triiy  die 
<<  faid  veffel  fliould  not  lay  off  Falmouth  without  the  li- 
<<  mits  of  the  faid  port.  We  find  that  the  faid  veffel 
'^  wa6,  on  the  faid  aoth  of  June,  laden  in  part  with 
*<  140,000  pounds  ,of  tobacco  of  the  gvowdi  of  the 
<<  United  States.  We  find  that  the  faid  Davidfon^  at 
*<  Falmouth  aforefaid,  made  and  entered  a  pioteft  in  thcfe 
^<  words,  manner  and  form  following,  to  wit,  «  To  aU 
*'  people,**  &c. 

4  «  We  find  that  it  was  by  the  default  df  the  defend'* 

^  ants  or  their  agents,  in  failing  to  have  orders  ready  oO 
<<  the  arrival  of  the  faid  veffel  off  Falmouth  at  afereCiid, 
^<  defignating  and  direAing  to  which  of  the  ports  of  dif* 
*<  charge  mentioned  in  the  fecond  article  of  die  provi* 
^<  fional  articles  aforefaid,  the  faid  veflel  was  to  proceed) 
^  and  by  the  orders  given  to  the  faid  Davidfon  by  the 
«<  faid  Mr.  Fox,  that  the  faid  Davidfon  did  bring  the 
^  faid  veffel  to  anchor  in  the  faid  port  of  Falmontfa,  and 
«<  that  the  fatd  veffel  and  cargo  were  fubje£ted  to  the  feiz* 
■<  ure  and  detention  aforefnid.  If  the  law  be  for  the  plain* 
**  tiff  we  find  for  the  pbintiff  jf  794.  19.  j^  Virginis 
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«^cuffieiicy»  damages;  If  the  law  he  for  the  defendantSy  Hoot  &  co. 
^  we  fiod  for  the  defendants."  v. 

Gaovta. 
The  ccmrt  below  being  of  opinioo  that  the  law  was  for       ^^^* 
the  phintifff  judgment  was  entered  accordingly ;  and  the  ^ 
defendants  fued  out  the  prefent  writ  of  error. 

&umftm  tmd  Kmms  for  plaintifis  in  error. 

C  Lei  mid  £•  J.  La  for  defendant 

Simais.  Inthis  cafe  it  is  material  to  afcertain  whether  Hme 
mnd  €9*  ovght  to  be  confidered  as  the  owners  of  the  veflely 
and  the  captain  as  ibeir  agent,  for  the  Toyage;  ..or  whe- 
ther Grovermmn  is  to  be  confidered  as  the  owner^  and  the 
captain  as  bU  agent* 

Whether  the  freighter  or  owner  of  a  (hip,  is  to 
be  confidered  as  the  owner  for  the  Toyage,  depends 
9pon  the  nature  of  the  contraA  between  them.  If  the 
fineighter  hives  and  employs  the  mafter,  and  the  mailer 
ia  iub)e£k  to  his  orders  aiid  diredion  during  the  vopge^ 
then  the  friegbter  is  confidered  as  the  owner  for  the 
▼oyage ;  but  if  the  owner  hires  and  employs  the  captain 
and  hands,  then  be  is  the  owner  for  the  voyage,  and  li* 
abfe  fov  their  nufconduft.  This  fully  appears  from  the 
cafe  of  FaOefe  v.  Wbeekr.  Cowp.   143. 

In  die  pfdent  cafe,  GroTcrman  was  to  employ  and  pay 
the  mafter  and  the  mariners.  He  covenants  that  thej 
fliall  perform  a  fpecific  voyage  \  that  the  veflel  fliall  fail 
with  the  firft  fair  wind  after  (he  is  fully  laden  ;  that  the 
cargo  ihall  be  delivered  in  good  prder,  the  danger  of  the 
Ibas  CNily  excepted  \  that  the  vc^el  was  at  the  time  of 
making  the  charter  party,  and  fliould  continue  during 
the  voyage,  at  his  expenfe,  tight,  ftaunch  and  weU 
feond.  The  captain  and  crew,  therefore,  muft  have 
been  fafajecl  to  the  control  of  Grovermaa  during  the 
▼oyage,  and  he  was  Kable  for  their  mifcondu£l,  and  if 
any  lois  happened  thereby,  he,  and  not  the  freighters^ 
Was  to  bear  it. 

Indeed,  it  is  exprefsly  ftipulated  that  the  owners  fliaH 
five  inftruftions  to  the  captain  to  touch  at  Falmouth^ 
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Hoot  8c  CO.  there  to  by  oflF  and  on  24  hours  or  longer  if  defirti,  lA 

V.  day  lighti  for  orders   from   Mr.  Fox,  Mr.  Wilfon  or 

G&ovBR.    Meflrs.  Andrews  and  co.  and  that  on    the  receipt  of 

*'^** fuch  orders,  he  (hould  proceed  to  the  port  dtie&ed  by 

thoib  orders. 

If  the  captain  has  difobeyed  his  inftruAions  from  his 
owner  and  employer,  the  treighters  furely  can  not  be 
liable.  Groverman  muft  look  to  his  agent,  the  captain, 
for  redrefs.  It  is  probable,  however,  that  the  captain 
did  the  beft  he  could  for  the  intereft  of  all  concerned; 
and  there  is  no  more  rjcafon  that  the  owner  fliouM  look 
to  the  freighters  for  indemnification  for  the  detention  of 
his  (hip,  than  there  is  for  the  freighters  looking  to  die 
6wner  for  indemnification  for  the  detention  of  their  goods. 
If  the  captain  deviated  from  his  inftru&ions,  it  was  at  his 
and  his  employers'  rifle 

But  the  captain  was  bound  by  the  provifional  articles 
to  carry  the  vefTel  into  Falmouth.  She  was  there  in  the 
regular  courfe  of  her  voyage,  and,  by  the  articles.  Hoot 
and  CO.  had  a  right  to  detain  her  there  upon  payment  of 
the  ftipulated  fum  for  demurrage*  Being  then  in  there* 
gular  courfe  of  the  voyage,  the  detention  by  a  foreign 
power  gives  no  right  to  claim  demuirs^,  for  die  time  (he 
tiras  in  the  hands  of  the  Britiih  government  under  die 
feizure.  The  remedy  of  Groverman  watf  againft  his  in- 
furers,  and  not  againft  the  freighters.  If  he  has  not  in- 
fured,  it  was  his  own  fault  and  he  muft  ftand  his  own  in- 
furcr.  Park  on  infurawej  87,  88,  89.  2  Burr,  6g6t 
Gofj  V.  Withers.  If  the  owner  could  recover  dcmunagc 
from  the  freighters  on  the  detention  by  a  foreign  govern- 
ment, that  detention  might  continue  fo  long  that  the  fti- 
pulated demurrage  might  amount  to  twice  the  value  of 
the  (hip  and  cargo.  He  had  a  right  to  abandon  to  the 
underwriters  \  but  the  freighters  can  never  be  prcfumed 
to  have  become  infurers.  Hooe  and  co.  contracted  to  pay 
demurrage  for  fuch  detention  only  as  (hould  happen 
through  their  default  \  but  here  the  detention  was  by 
the  Britifh  government.  The  court  below  have  therefore 
erred  in  giving  judgment  for  the  plaintiff  on  the  fpccial 
vcrdift  for  the  whole  demurrage,  from  21ft  June  to  iith 
of  September,,  1798.  The  veifel  was  fcizcd  before  the 
expiration  of  the  twenty-four  hours,  which  were  allowed  by 
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Ac  flgreement.  Hooe  and  co.  therefore,  were  not  liable  Hoot  &co 
to  pay  any  demurrage  at  all.  Or  if  it  (hall  be  confidered 
that  Hooe  and  co.  were  liable  for  demurrage  after  the  ref- 
fel  had  been  twenty-f our  hours  at  Falmouth,  until  or- 
ders were  received  from  Thomas  Wilfon,  they  could  be ' 
bound  to  pay  only  for  two  days,  becaufe  it  is  found  that 
the  captain  received  fiis  orders  to  fail  for  London  on  the 
23d  of  June«  If  Hooe  and  co.  were  liable  for  thofe  two 
days'  demurrage,  and  no  more,  the  court  below  ought  to 
have  awarded  a  venire  facias  de  novo. 

But  if  Hooe  and  co.  had  not  a  right  to  order  the  brig 
to  Falmouth,  yet  Groverman  has  not  a  right  to  recover 
the  damages  he  may  have  fuftained  thereby,  in  the  pre^ 
fent  aAien,  but  his  remedy  was  by  a  fpecial  aAion  on  the 
cafe*  An  action  of  covenant  can  only  be  maintained 
for  not  doing  an  aft  covenanted  to  be  done,  or  ibr  doing 
an  a£l  covenanted  not  be  done.  There  was  no  covenant 
on  the  part  of  Hooe  and  co.  that  the  veflel  fiiould  not  go 
into  the  port  of  Falmouth  \  and  if  there  was,  yet  the 
plaintiff  in  his  declaration  does  not  aver  fuch  a  covenant, 
or  declare  on  the  breach  of  it.  The  Only  breach  affigned 
is  the  non-payment  of  demurrage.  If  the  veflel  had  no 
right  to  go  into  the  port  of  Falmouth,  then  her  going  in 
is  not  a  cafe  provided  for  by  the  contra^,  and  confe- 
quently  the  contradl  can  form  no  rule  for  afcertaining 
the  damages. 

If  the  veflel  had  a  right  to  go  into  Falmouth,  then  the 
confequent  feizure  is  not  chargeable  to  Hooe  and  co.  If 
ihe  had  not  a  right  to  go  in,  then  no  damages  can  be  re- 
covered in  the  prefent  form  of  adion ;  nor  in  any  other, 
becaufe  the  a£l  complained  of,  is  Groverman's  own  z6t% 
or  the  zBt  of  his  agent,  the  captain,  for  whofe  conduA 
Groverman  himfelf  is  refponfible. 

It  is  true  the  jury  have  found  that  it  was  by  the  defauls 
of  Hooe  and  co.  in  not  having  orders  ready  at  Falmouth, 
that  the  ve&l  was  obliged  to  go  into  the  port,  and  that  the 
feizure  and  detention  took  place.  But  if  this  is  a  breach 
of  any  one  of  the  covenants,  yet  it  is  the  breach  of  a  co- 
tenant  not  declared  upon,  nor  is  the  breach  affigned,  and 
therefore  no  damages  can  be  given  in  this  adtion,  for  ihs 
breach  •f  diat  cevenajit, 


tt4  SUPREME  COURT  U.  S. 

IfeogArco.       £.  J.  Ln^  for  defcfubnt  in  error. 


V* 


GftoTtm*        Hooe  and  co.  were  ownen  for  the  voyage.    The  capr 

^    ^^^'     ^  tain  wai  bonnd  to  obey  their  oidert.     Fox  and  Wilfon 

▼  were  their  agents.     They,  by  tlicir  agent,  ordered  the 

▼cdel  into  port,  contrary  to  the  terms  of  their  agreement^ 

the  detention  was  the  confeqvence  of  their  imfoondnft 

and  they  ought  to  be  liable  for  demurrage. 

If  a  perfon  hires  a  diatteli  the  hirer  is  the  owner  £ot 
the  time  for  which  he  has  hired  it.  Cenvp.  143,  Fallej^ 
V.  Whaler.  In  that  cafe^  p.  147,  it  is  faid,  that  «« there 
M  ieems  to  be  great  reafon  for  a  diftinftion  between  s 
<«  general  (hip,  and  one  that  is  let  to  freight  te  afaigle  perlbo 
<<  only,  rte  former  carries  the  goods  of  all  mankind ; 
M  every  man  that  chufes  it,  is  at  liberty  to  load  hia  goods 
^  aboard  her ;  and  the  merdiant  who  flops  his  goods  in 
^  fuch  a  veiTcl,  has  no  command  over  her.  He  does  not 
^  hire  or  employ  the  matter ;  neither  is  (he  maftcr  fubjcft 
.  «<  to  lus  order  or  direAion  during  the  voyage.  But  in  the 
^  cafe  of  a  vdiel  Ut  to  freight  to  one  merchant  onty^  2nd  by 
H  him  alone  freighted,  he  may  be  fuppofed  to  employ  die 
•<  mafter,  and  have  the  dirediion  of  the  veflel  and  die  voy« 
^  age  ;  and  therefore  whatever  is  done  by  the  captain  is  tote 
«  confidered  as  done  hy  the  mercbanf  s  fervantP  The  captain, 
therdFore,  in  taking  the  vcffel  into  the  port,  when  by  the 
agreement  he  was  only  to  lay  off  and  on^  afled  as  the  fer- 
vant  of  Hooe  and  co.  and  by  uieir  orders  ezprefsly  given 
duDugh  their  agent  Mr.  Fox. 

But  if  Hooe  and  co.  were  not  owners  fro  ha^  vmt,  yet 
having  been  die  caufe  of  the  veflel's  gobg  into  poit, 
whereby  ihe  was  feized,  they  ate  liable. 

It  is  faid  in  Molloy^  375,  ^"257,^  Book,  2,  eb.  4.  f.  ^ 
that  <<  if  the  (hip,  by  reafon  of  any  fault  arifngfrom  the 
^*  fireighter^  as  lading  aboard  prcdiibked  or  unlawful  com' 
<<  modities,  occafions  a  detention,  or  otherwife  impedes 
•<  die  ihip's  vojage,  he  Ihall  anfwer  the  freight  oontraAed 
^  and  agreed  for.*' 

it  is  immaterial  what  was  the  immediate  cauie  of  die 
detention,  if  it  happened  by  the  fault  of  Hooe  and  co. 
here  is  a  pofitive  covenant  to  pay  4emurTage  if  the  veM 
1A  detained. 
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But  it  is  (aid,  we  have  not  brought  oar  aAion  for  d|i« 
m:^8  for  carrying  the  vefiel  into  port.  It  ia  true  that 
we  have  not ;  and  the  reafon  is  that  the  parties  themfelves 
having  by  covenant  fixed  the  rate  of  damages,  no  a&ion 
but  covenant  would  lay. 

The  fumifhing  the  veflel  with  nten,  furniture,  &c.  does 
not  make  Groverman  the  owner*  The  captain  figned  the 
|Mt>vifional  articles  by  which  he  bound  himfelf  to  obey  the 
orders  of  Fox  and  othersy  the  agents  of  Hooe  and  ccw 
knd  whether  the  captain  was  the  agent  of  GroVerman  or 
not,  ftill  Hooe  and  co.  have  rendered  themfelves  liable 
by  ordering  him  to  go  into  the  port. 

C.  Lee,  on  the  fame  fide. 

It  is  of  no  importance  who  was  the  owner ;  for  the 
detention  is  clearly  the  confequence  of  the  dhsfault  of 
Hooe  and  co.  The  action  is  brought  for  not  paying  d^ 
murrage  according  to  exprefs  covenant.  The  defence  fet 
up  is,  that  the  ve&l  was  improperly  carried  into  the  port  ^ 
and  that  the  captain  being  the  agent  of  Groverman,  he 
-muft  abide  the  lofs.  We  admit  that  it  was  unlawful  for 
the  veflel  to  go  into  the  port ;  this  is  the  ground  of  our 
right  Suppofe  the  captain  was  the  agent  of  Groverman, 
ami  Fox  the  agent  of  Hooe  and  co.  By  whofe  fault  or 
orders  was  the  veflel  carried  in  ?  Clearly  by  the  orders  of 
Hooe  and  co.  No  man  has  a  right  to  order  my  fetvant  ^ 
but  if  be  does,  and  by  that  means  mifleads  him,  and  a 
lols  happens,  he  muft  be  liable.  Hooe  gave  inftrutlions 
to  the  mafter  how  to  a&.  ,  If  it  was  lawful  for  him  to  do 
fo,  then  he  muft  be  confidered  as  the  owner,  and  the 
obedience  to  his  orders^  in  all  its  confequences,  is  charge- 
able to  him. 

If  it  was  mt  hwful,  then  his  improper  interference, 
if  it  miflead  the  mafter,  is  alfo  chargeable  to  him.  Unlefs 
lie  wai(  the  owner  he  had  no  right  to  inftrud  the  captain  $ 
it  was  a  iirrongful  a£l.  If  he  was  the  owner,  there  is 
no  pretence  for  not  paying  the  demurrage. 

t 
If  it  (hould  be  faid  that  the  zA  of  parliament,  referred 
to  ii^lhefpecial  verdi&,  and  which  is  generally  called 
Fa 
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HooB  Sc  CO.  the  havmng  aB^  juftificd  the  orders  to  carry  the  Feilcl 
into  port,  the  anfwer  is,  that  the  parties  muft  be  luppolcA 
to  have  underftood  that  bufinefs,  and  agreed  to  the  rifk. 

The  finding  of  the  jury  refpeAing  the  orders  not  be- 
ing ready,  although  it  is  apparently  in  favour  of  the  de- 
fendant in  error,  is  not  confidered  as  materially  affe£Hng 
the  cafe,  becaufe,  by  the  agreement,  Hooe  and  co.  were 
not  bound  to  have  the  orders  ready,  but  might  keep  the 
veflel  waiting,  upon  pa^^g  the  ftipulated  demurrage. 

%wann  for  plainrifis  in  error. 

The  quefttons  which  feem  to  arife  in  this  caie  are  thefe» 

1.  Are  Hooe  and  co.  liable  at  all  for  this  detention  ? 

2.  If  they  are  at  all  liable,  are  they  liable  in  this  form 
of  aAion? 

I  ft.  The  veflel  had  a  right  to  go  into  the  port  of  Fal- 
mouth, and  was  therefore  in  the  regular  courfe  of  her 
voyage. 

If  fo,  then  the  feizure  and  detention  of  the  vefl«l  by 
the  Britifli  government  was  not  by  the  default  of  Hooe  and 
CO.  and  the  cafe  is  not  within  the  contrail. 

Hooe  and  co.  were  not  bound  abfolutely  to  have  tbe 
orders  ready  on  the  arrival  of  the  veflel  at  Falmouth ;  but 
the  contra^  provides  for  the  cafe  of  the  orders  not  be- 
ing ready,  and  Hooe  and  co.  were  at  liberty  to  detain  the 
veflel  at  Falmouth  for  orders,  on  paying  a  ftipulated  fum 
for  demurrage.  The  words  of  the  5th  provifional  article 
are,  that  "  if  the  veflel  is  detained  over  24  hours  at  Fal- 
«<  mouth,  demurrage  (hall  be  paid  at  the  rate  ftipulated 
«« in  the  charter  party."  The  parties  are  prefumed  to 
know  the  courfe  of  trade  in  the  voyage  about  which  they 
were  contrafting.  Cowp.  605,  Bond  v.  Nutt.  They 
muft  have  known  that  the  veifel  could  not  lawfully  lay 
ofl^  and  on  more  than  24  hours  without  being  liable  to 
feizure  under  the  a£l  of  parliament.  This  created  a  ne- 
ccfiity  for  the  veflcl's  going  into  port.  Not  indeed  a  phy- 
fical  neceihty  \  that  was  not  rcquifite  to  juftify  it*    It  was 
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-liilEcient  if  in  prudence  and  difcretion  it  was  neceflary  and  Hoob  8c  €•• 
advifable  for  the  general  benefit  of  all  parties  concerned.  f* 

Co^vp.  6oiy  Bondv.Nutt.  Fart  ^10.  Burns  M,  In.  103,  Geover- 
•133.  The  words,  **  at  Falmwti"  ftrongly  indicate  this 
to  have  been  the  underftanding  of  the  parties  themfelves;  ^ 
and  the  very  a&ion  itfelf,  founded  upon  the  contrad, 
for  demurrage  at  the  port  of  Falmouth,  is  a  dire£):  affirm- 
ance of  the  right  to  go  into  the  port.  If  the  veiTcl  had  /i# 
right  to  go  into  die  port,  dien  demurrageczn  not  be  claim- 
ed  under  the  contraA,  hecaufe  it  is  a  cafe  not  provided 
for  by  the  tontraA.  If  the  veiTel  had  a  right  to  go  into 
the  port,  then  {he  was  ftill  in  the  regular  profecution  of 
her  voyage  at  the  time  when  {he  was  feized  by  the  Briti{h 
government,  and  confequently  the  detention  can  not  be 
chargeable  to  Hooe  and  co.  They  have  covenanted  only 
agam{l  their  own  default  and  their  own  zSts.  Grover- 
man  had  other  means  of  fecuring  himfelf  again{l  all  other 
ri{k8.  He  ought  to  have  infured ;  if  he  has  not,  it  is  his 
own  fault ;  he  {lands  as  his  own  infurer,  and  his  remedy 
is  by  recourfe  to  the  Briti{h  government.  Suppofe  the 
veflel  had  .been  feized  at  Havre  de  Grace  by  the  French 
government:  Can  it  be  fuppofed  that  Hooe  and  co, 
^w^euldhave  been  liable?  It  will  not  l>e  contended  that 
they  would ;  and  yet  there  is  in  fad  no  difference  betweeii 
the  two  cafes. 

Hooe  and  co.  can  not  be  iconfidered  as  the  owners, 
becaufe,  in  the  firft  place,  the  hiring  of  the  ve{rel  was 
not  general,  it  is  of  the  tonnage  only ;  this  excludes  the 
cabin  and  the  captain's  perquifites.  Groverman  employs 
the  mailer  and  crew,  and  ilipulates  for  the  good  condi- 
tion of  the  veflel  during^the  voyage,  and  for  the  fafe  trans- 
|>ortation  of  the  good^,  the  danger  of  the  feas  only  ex- 
cepted ;  thereby  clearly  making  hiiafelf  refponfible  for 
the  fidelity  and  good  condu6l  of  the  mailer  and  mariners. 
Groverman  was  therefore  clearly  the  owner  of  the  vef- 
fel  for  the  voyage.  He  covenants  to  inilru£l  the  captain 
to  touch  at  Falmouth  and  wait  for  orders.  He  covenants 
that  the  captain  {hall  proceed  to  fuch  port  as  {hall  be 
mentioned  in  thofe  orders.  Now  he  never  would  have 
done  all  this  if  the  captain  was  not  fubjedl  to  his  con- 
trol. If  then  the  captain  was  the  fervant  of  Groverman, 
and  has  improperly  carried  the  veiTcl  into  port,  inflead 
p{  laying  off  and  on,  how  can  Hooe  and  co.  be  liable 
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Hooi  k  CO.  for  tYie  confequences.     It  is  fatd,  becaufe  Fox  advifed  or 

'v  directed  it ;  and  Fox  was  the  agent  of  Hooe  and  co. 

Grovbx. 

^^^-  Then  it  amounts  to  diia,  that  Grovenmn,  hj  his  agent 

the  captain,  and  Hooe  and  co.  by  their  agent,  Mr.  Fox, 
finding  the  refiel  to  be  in  danger  bj  laying  off  and  on, 
hare  consulted  together  as  to  tlK  beft  means  of  prevent- 
ing lofs  to  all  parties,  and  agreed  that  the  rdki  ihooM  go 
into  the  port.  To  which  <^  the  parties  is  this  error,  if 
it  is  one,  to  lie  imputed  i  Certainly  to  neidier ;  it  waa 
their 'mutual  a£l,  intended  for  their  mutual  benefit,  and 
neither  has  a  right  to  complain,  or  to  make  the  other 
liable  for  the  fubfequent,  and  pefhaps<onfequent  fdzmt 
by  the  Britifli  goTemment. 

Fox  had  no  authority  to  order  the  veflel,  except  as  «s 
which  of  the  ports  mentioned  in  the  provifional  articles, 
Aie  (hould  go.  The  daredtons  to  the  captain  dierefore 
to  come  into  the  port,  muft  have  been  confidered  by  the 
captain  only  as  matter  of  advice*  He  was  not  bound  ts 
follow  it. 

Suppofe  I  advife  an  z&  to  be  done  and  it  turns  out 
unfortunately,. am  I  to  be  liable  for  Ac  confequences ? 
Suppofe  even  that  the  veflel  went  in  purely  to  oUige  and 
benefit  Hooe  and  co^  yet  they  would  not  therehy  become 
liable  for  accidents  happening  without  their  detauk.  If 
my  friend  in  coming  to  ferve  me,  receives  an  injury  finMB 
a  third  perfon,  am  I  liable  r 

If  the  provifional  articles  do  not  provide  for  the  veflU's 
going  into  the  port,  yet  Mr.  Fox  and  the  captain  afied 
corredly.  A  cafe  arofe  not  provided  for  by  exprefs  con* 
trad  I  tney  did  right  therefore  in  mutually  consulting  for 
the  common  good  of  their  employers^  and  adthough  the 
refult  of  their  deliberations  may  have  proved  unfortunate, 
yet  neither  party  can  criminate  the  other. 

2.  If  Ffooe'and  co.  are  liable  at  all,  it  is  not  in  this  ((xm 
of  a£lion. 

The  covenants  which  they  are  bound  to  perform  are, 

I.  To  pay  the  freight. 
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2   To  farnKh  orders  at  Falmoutfa.  Hooi  ic  00. 

3*  To  pay  fo  much^^  dUm  for  dieir  own  detentiont.       Grovbi. 

Now  it  k  adtnittedf  that  this  detetitson  was  by  the'  ^ 
Britidi  gofemmenty  and  if  die  veflel  was  in  her  voyage 
wlttie  ia  die  poit  of  Falmoudi,  there  was  no  default  of 
Hooe  and  00.  by  whidi  that  detention  can  be  chargeable 
fo  them.  Bnt  if  the  veiel  was  out  of  her  voyage,  and  • 
had  been  carried  into  port  by  Hooe  and  co«  contrary  to 
the  agpeement,  then  it  is  a  cafe  not  provided  for  by  the 
charter  party,  and  therefore  demurrage  as  fuch  cannot  be 
daimed.  In  fuch  a  oafe  the  remedy  would  be  only  for 
the  tort.  Suppofe  they  had  burnt  the  veflel ;  no  z€tion 
4>f  covenant  would  lay  tor  that  wrong.  The  injury  com- 
phJoedof  is  the  ordering  the  veflel  into  port. 

Fd>.  23d.    Tie  Cbuf  Jufiicf  delivered  the  opiniop  of 
die< 


This  is  a* writ  of  error  to  a  judgment  rendered  in  die 
drcnit  court  of  die  difttiOt  of  Columbia,  fitting  in  Alex- 
imdriaon  the  following  cafe. 

A  charter  pftrty  was  entered  into  between  the  parties 
en  die  tenth  day  of  April,  1798,  whereby  Groverman  let 
to  Hooe  and  ca  a  veflel,  of  which  he  was  owner,  for  a 
voyage  to  JHavte  de  Grace. 

The  firftardde  ftates  the  indenture  to  witnefs,  <'  that 
^  the  faid  Groverman  hath  granted  and  to  freight  letten 
•*  to  the  faid  R.  T.  Hooe  and  co.  the  brigantine  Nancy, 
^  whereof  he  is  owner,  commanded  by  James  Davidfon,  a 
^  citisen  of  the  United  <States,  now  lying  in  the  port  of 
<<  Alexandria,  of  the  burthen  of  1^7  tons,  or  thereabouts  i 
<<  and  for  and  in  confideration  of  the  covenants  herein 
^  after  mendoned,  dodi  grant  and  to  freight  let  unto  the 
«  faid  R.  T.  Hooe  and  co.  their  executors  and  adminif- 
«f  trators,  the  whole  tonnage  of  the  aforefaid  veflel  called 
<<  the  Nancy,  from  the  port  of  Alexandria,  in  Virginia,  to 
«*  the  port  of  Havre  de  Grace,  in  France,  and  back  to  the 
^  faid  port  of  Alexandria,  in  a  ^age  to  be  made  by  the /aid 
•«  R,  y.  Hooe  and  co.  with  the  faid  brigantinei  in  manner 
<< -herein  after  mendoned  i  that  is  to  fay,  to  fail  with  the 
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<<  firft  fair  wind  and  weather  that  (hall  happen  after  (he  is 
<<  completely  laden,  from  the  faid  port  of  Alexandria,  with 
«  a  cargo  ot  tobacco  to  be  (hipped  by  faid  R.  T.  Hooe  and 
<<  CO.  to  the  faid  port  of  Havre  de  Grace,  and  there  de« 
«  liver  the  faid  cargo  to  Mefiirs.  Andrews  and  co.  of  that 
«  town,  merchants,  or  to  their  a(figns,  in  good  order,  the 
«<  danger  of  the  feas  only  excepted  ;  and  at  the  faid  port 
"  of  Havre  de  Grace  to  take  on  board  a  full  freight  or 
<<  lading  of  fuch  goods  as  the  faid  Andrews  and  co.  may 
«  think  proper  to  put  on  board  faid  brigantine,  as  a  return 
«<  cargOf  with  which  the  faid  veflel  is  to  make  the  beft  of 
«  her  way  dire£lly  back  to  the  port  of  Alexandria,  and 
«  there  fafcly  deliver  fuch  cargo  to  the 'faid  R.  T.  Hooe 
«<  and  CO." 

Groverman  further  covenants  with  the  faid  R.  T.  Hooe 
and  CO.  that  the  veflel  is  and  (hall,  during  the  voyage,  be 
kept  in  good  condition,  and  fumiflied  wim  all  manner  of 
neceflary  and  proper  rigging,  &:c.  and  with  mariners  to 
navigate  her.  He  further  covenants  to  allow  twenty-five 
running  days  for  lading  the  veiTel  at  the  port  of  Alexan- 
dria, thirty  days  for  difcharging  her  cargo  and  taking  on 
board  the  return  cargo  at  Havre,  and  ten  days  for  receiv- 
ing her  inward  cargo  at  Alexandria. 

In  coniideration  of  thefe  covenants,  R.  T.  Hooe  and  co. 
engage  to  pay  the  ftipulated  freight,  and  /.8.  8.  o.  for 
every  day's  demurrage,  if  any  there  (hould  be  by  their 
default  at  the  port  of  Alexandria  \  and  one  hundred  and 
fifty-one  livres  by  the  day  for  every  day's  demurrage,  occa- 
fioned  by  their  default  at  the  port  of  Havre  de  Grace. 

On  the  nth  day  of  April  provi(ional  articles  were  en- 
tered into  between  the  fame  parties  by  which  it  was  &> 
pulated,  that, 

I  ft.  <<  The  captain  or  commander  (hall  be  inftru£ted 
«'  by  his  owner,  previous  to  his  failing  from  Alexandria, 
<<  to  touch  at  Falmouth  in  fuch  manner  as  fhall  appear 
<«  to  his  crew,  th-it  there  was  a  neceflity  for  his  fo  doing, 
**  there  to  lay  off  and  on  twenty-four  hours  (or  longer  if 
«<  defired)  in  day  light,  during  which  time  there  will  come 
**  ofF  orders  from  Mr.  Fox,  the  American  conful,  Mr. 
*<  Thomas  Wilfon  of  Ltmdon,  or  MefTrs.  Andre«vs  and 
«  CO.  of  Havre  de  Grace. 
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adly.  <*  On  receiving  thefe  orders  the  captain  or  com-  Hoob  8e  ecu 
*  mander  muft  proceed  direflly  for  Havre  de  Grace,  Lon-  *«'• 

«<  don,  Hamburg,  Bremen  or  Rotterdam,  as  he  may  be  di-    Grovbr. 
«<  re£ted,  and  at  one  of  thefe  ports  deliver  his  cargo,  to        ^^^'     ^ 
<«  fuch  perfon  or  perfons  as  the  aforefaid  orders  may  di-         ^ 
«  rca." 

The  third  and  fourth  articles  apply  the  covenants  of  the 
charter  party,  refpefting  the  condu£l  of  the  veffel  in  the 
port  of  Havre,  to  the  contingency  of  her  being  ordered  to 
fome  other  port ;  and  to  the  freight,  and  ftipulate  the  de- 
murrage to  be  j^.  6.  6.  o.  fterling  by  the  day. 

The  fifth  article  is  in  thefe  words. 

5th.  «<  If  the  Tcflel  is  detained  over  twenty-four  hours  at 
«  Falmouth,  demurrage  (hall  be  paid  for  the  time  at  the 
<*  rate  ftipulated  in  the  charter  party."  On  the  20th  of  June, 
1 798,  the  veiTel  arrived  in  Falmouth  roads  about  three 
leagues  from  the  port  of  Falmouth,  where  the  mailer  laid 
her  to  and  immediately  went  on  (hore,  aAd  applied  to  Mr. 
Fox,  the  American  conful,  for  orders  where  to  proceed* 
Fox  repliedthat  he  had  received  no  orders  for  him  and  that 
therefore  he  muft  bring  the  veiTel  into  the  port  of  Fal« 
mouth,  and  there  remain  until  orders  were  received  for 
him  to  proceed  to  his  port  of  difcharge. 

Thefe  orders  were  given  to  avoid  the  penalties  of  the 
Britiih  hovering  aft,  which  fubjedlcd  to  forfeiture  the  vef- 
fel and  cargo  if  found  in  the  fituation  in  which  the  Nancy 
would  have  been,  if  (he  had  waited  for  orders  without 
entering  the  port.  The  captain  immediatelv  brought  his 
veflel  into  port  where  ihe  was  feized  on  fufpicion  of  being 
French  property,  and  detained  for  nearly  three  months* 

After  the  feizure,  on  the  23d  day  of  June,  the  cap» 
tain  received  orders  from  Thomas  Wilfon,  through  Fox, 
to  proceed  with  his  veflel  to  London,  there  to  deliver  hex 
cargo. 

This  fuit  is  brought  by  Groverman  to  recover  damagea 
againft  R.  T.  Hooe  and  co«  for  this  detention. 

The  declaration  ftates  the  charter  party  and  provifionai 
agreement,  and  then  afligns  a  breach  of  them  in  thefe 
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Hoot  ft  CO.  wonU.  «  And  the  laid  plaiadfiF  doth  zitet  that  the  fiud  brig 
V.  «  arriTcdoff  Falmouth  on  the  19th  daf  of  June,  1798^ 

Geo  via*  ic  when  the  captain,  by  the  orders  of  the  aforefaid  Mr. 
M  FoZ|  the  agent  of  the  (aid  defendanta,  conreved  het  inta 
"^  *<  the  port  of  Falmouth,  hj  means  whereof  the  (aid  brig 
<<  was  detained  in  the  aforefaid  port  of  Falmouth,  more  than 
'<  twenty-four  hours,  to  wit|  from  the  20th  day  of  June  laft 
M  afore&id,  to  the  1 1  th  day  of  September  in  the  year  1 7989 
^  when  (he  (aikd  by  the  orders  of  Andrews  and  coi.  the 
^  agents  for  the  £nd  defendants,  for  the  Downs.*^  And 
die  declaration  then  charges  tluit  the  defendant  bad  not 
paid  the  demum^e  ftipulated  in  the  charter  fonf^  oe  in 
the  provilional  articles. 

Iflue  was  joined  on  the  plea  of  conditions  performed, 
and  the  jury  found  a  fpecial  TerdiA>  containing  the  fads 
already  ibted,  and  further,  that  before  the  ve&i  failed 
from  Alexandria  the  captain  was  told  by  R.  T.  Hooci 
that  on  his  arrival  off  FaloKMith  he  would  receive  inftnM> 
tions  from  Mr.  Fox,  the  American  conful,  and  that  he 
muft  abide  by  fuch  tnftru£lions  ;  and  that  it  waa  by  the 
default  of  the  defendants  or  their  agents  in  filing  to  have 
orders  ready  on  the  arrival  of  the  faid  veflcl  off  Falmouth 
as  aforefiud,  deiignating  and  dire£ting  to  which  ot  the 
ports  of  difcharge  mentioned  in  the  fccond  article  of  the 
provilional  articles  aforefaid,  the  faid  veflel  was  H>  pioceedi 
and  by  the  orders  given  to  the  faid  Davidfon,  (the  mafter) 
by  the  faid  Mr.  Fox,  that  the  faid  Davidfon  did  l^ing  the 
faid  veflel  to  anchor  in  the  faid  port  of  Falmouth,  and  that 
the  faid  veflel  and  cargo  were  fubje  Aed  to  the  feizure  and 
detention  aforefaid  ;  if  the  law  be  for  the  pkdntiff  the 
jury  find  j^.  794.  19.  9.  Virginia  currency,  damages ;  if 
the' law  be  for  the  defendant,  then  they  find  for  the  de* 
fendants. 

The  circuit  court  was  of  opinion  die  law  was  for  the 
plaintiff  and  rendered  judgment  in  his  fevor. 

To  fupport  this  judgment  the  fpecial  verdict  ought  to 
fhew  that  H.  T.  Hooe  and  co.  the  defendants  in  the  cir* 
Cttit  court,  have  broken  fome  covenant  contained  in  the 
agreements  between  the  parties  ^  and  that  the  bieachct 
afligned  in  the  declaration  are  upon  the  covenant  b 
broken* 
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The  breach  affigned  is  the  non-payment  of  demurrage  Hoo»5rco. 
ftipulated  to  be  paud,  for  a  longer  detention  than  twenty-         '"v- 

four  hours  at  Falmouth ;  and  it  is  to  be  enquired  whether  ^^^J^^' 
the  declaration  makes  a  cafe  fliowing  demurrage  to  be       "" " 
demandable,  and  how  far  the  fpecial  verdict  fuftainitthat 
cafe. 
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The  cafe  made  by  the  declaration  is. 

That  on  the  arrival  of  the  veflel  off  Falmouth  the  cap- 
tain took  her  into  port  by  order  of  Mr.  FoXf  by  means 
whereof  (he  was  detained  more  than  twenty-four  hours. 

The  queftion  arifing  out  of  this  cafe  for  theconfideration 
of  the  court,  is, 

Does  it  (hew  a  breach  of  covenant  on  the  part  of  R^ 
T.  Hooe  and  co.  which  fubjedis  them  to  demurrage  for 
the  detention  ftated  ? 

The  fifth  article  is  fuppofed  to  be  broken.  The  words 
of  the  covenant  are,  <<  if  the  veflel  is  detained  over  24 
**  hours  at  Falmouth,  demurrage  fhall  be  paid  for  the 
<<  time,  at  the  rate  ftipulated  in  the  charter-party."  If 
this  claufe  provides  for  every  detention  whatever,  how- 
ever it  may  be  occafioned,  the  enquiry  is  at  an  end,  and 
the  judgment  ihould  be  affirmed.  But  on  looking  into 
the  provifional  articles,  the  general  expreilions,  here  ufed, 
will  be  found  to  be  explained. 

The  firft  of  thefe  articles  ftipulates  that  the  captain 
ihould  touch  at  Falmouth,  there  to  lay  off  and  on  for 
twenty-four  hours  (or  longer  if  deiired)  in  day  light,  during 
which  time  there  will  come  off  orders  from  Mr.  Fox  the 
American  conful,  Mr.  Thomas  Wilfon  of  London,  or 
Meffrs.  Andrews  and  co.  of  Havre  de  Grace. 

Here  then  is  a  power  given  to  R.  T.  Hooe  and  co.  to 
detain  the  veffel  longer  than  twenty-four  hours,  lying  off 
and  on  at  the  port  of  Falmouth,  waiting  for  orders,  and  It 
is  the  only  rational  conftru£lion  which  can  be  given  the 
contra^  to  fuppofe  that  the  fifth  article  refers  to  the 
firft.  -rr    . 
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HooB  &  CO,      A  certain  number  of  days  are  allowed  for  la£ng  the 

'^^'  veflel  in  Alexandria.     But  more  days  may  be  required^ 

GaovEi-    in  ^hich  cafe  demurrage  is  to  be  paid.     So  with  rcfpcft 

^     ^^^'     ^  to  difcharging  and  relading  the  Tcffel  at  the  port  of  ddi- 

V  very  in  Europe  \  and  fo  with  refped  to  the  return  cargo 

in  Alexandria :  in  each  caiie  demurrage  is  ftipulated  in  ue 

event  of  a  longer  detention  than  is  agreed  on. 

When,  then,  a  time  is  giren  to  wait  for  orders  at  Fal- 
mouth, it  is  reafonable  to  Ibppofe  that  the  demufrage, 
which  is  to  be  paid,  fotva  longer  detention  than  the  time 
given,  relates  to  a  detention  occafioned  by  waitbg  for 
orders,  or  fomc  breach  of  covenant  by  R.  T.  Hooe 
and  CO. 

The  declaration  does  not  ftate  the  Tcflel  to  have  waited, 
lying  off  and  on,  for  orders,  but  to  have  been  taken  inta 
port,  by  the  orders  of  Mr.  Fox,  when  ihe  vnis  feiaed  and 
detained  by  the  officers  of  the  Britilb  government 

The  covenant  then  was  broken  by  taking  the  veflel  into 
port,  and  it  is  to  be  enquired  who  is  anfwerable  for  tfaii 
breach. 

It  has  been  argued  -that  R.  T.  Hooe  and  co.  arc  an- 
fwerable for  it,  becaufe, 

1.  Their  orders  for  the  further  profecution  of  tk 
voyage  ought  to  have  been  in  readineis  as  ftipulated. 

2.  The  veficl  was  taken  into  port  by  the  orders  of  their 
agent,  for  whofe  a£ls  they  are  accounuble. 

3.  The  captain  was,  for  the  voyage,  tbeir  captain;  and 
^  the  ftipulation  to  lay  off  and  on,  therefore,  being  broken 

by  him,  was  broken  by  them. 

To  the  firft  argument,  founded  on  the  non-reception 
of  orders,  the  obfervation  already  made  may  be  repeated. 
The  declaration  does  not  attribute  the  detention  to  tbat 
caufe,  but  to  a  compliance  with  the  orders  of  Fox  in 
taking  the  vefiel  into  port. 

If,  however,  the  charge  in  the  declaration  had  b^J* 
that  orders  were  not  ready  on  the  arrival  of  the  vcflel) 
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than  charge  woald  ha?e  been  anfwered  hj  the  contra£l  it-  Hoot  &  co. 
felfi  which  aUows  a  delay  of  twenty-four  hours  for  the         v. 
receptioa  of  orders,  without  paying  demurrage^  and  a    GaovEi- 
longer  time,  if  required,  on  paying  therefor  at  the  rate       *^^ 
of  £.  6.  6.  o.  fterling,  by  the  day.  *       y    ■.  » 

^  The  failure  then  to  haw  the  orders,  for  the  further  de* 
ftination  of  die  reflel,  in  readtnefs  on  the  arrival  of  the  ' 
captain,  or  even  within  the  twenty-four  hours  after  his 
arriyal,  was  no  breach  of  contraA  on  the  part  of  R.  T. 
Hooe  and  co.  fince  it  was  an  event  contemplated  and  pro- 
vided for  by  the  parties  |  and  the  queftion  whether  in  the  / 
a^ual  cafe  which  has  hafmened,  that  is  of  a  delay  longer 
than  twenty-four  hours  m  giving  the  orders,  but  of  a 
feizure  before  that  time  elapfed,  R.  T.  Hooe  and  co.  are 
reQxmfible  for  demurrage  accruing  4»etween  the  termina- 
tion of  the  twenty-four  hours  and  the  receipt  of  the  or- 
ders, cannot  be  made  in  this  cafe,  becauie  there  is  no  air 
kgation  in  the  declaration  which  puto  that  faA  in  iflue. 

The  court  will  proceed  then  to  confider  whether, 

adly.  R  T.  Hooe  and  co.  are  made  accountable  for 
the  vdOeFs  being  taken  into  port,  fince  that  meafure  wsi 
adopted  in  purfuanoe  of  the  inftrudions  of  their  agent^ 
Mr.  Fox. 

The  6nding  of  the  jury  goes  far  to  prove  that  the  de- 
fendants in  the  court  below  have  made  themfelves  re« 
fponfible  for  the  conduct  of  Fox.  The^  find  that  R. 
T.  Hooe  informed  the  captain  btfore  he  failed  from  Alex- 
andria, that  on  his  arrival  off  Falmouth,  he  would  re- 
ceive orders  from  Mr.  Fox,  and  that  he  muft  abide  by 
fuch  inftru£lions.  This  finding  creates  fome  difficulty  in 
the  cafe.  But  this  communication  from  Mr.  Hooe  to 
the  captain  ought  to  be  taken,  it  is  cdnceived,  in  connec-  ' 
tion  with  the  provifional  articles.  Thofe  articles  explain 
the  nature  of  the  orders  to  be  received,  and  by  which  the 
captain  was  direded-  to  abide.  ^  In  them  it  is  exprefsfy 
ftipulated  that  on  receiving  thefe  inftruAions,  the  captain 
fliould  proceed  direftly  for  Havre  de  Grace,  London, 
Hamburg,  Bremen,  or  Rotterdam,  as  he  (hould  be  di- 
wdcd.  The  orders  then  whiqh  he  was  to  receive  and 
<)bey,  muft  be  fuppofed  compatible  with  this  agreement. 
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Hoot  k  CO,  This  conftru£^ion  is  the  more  reafonable,  becanfe,  annex- 

'V.  ed  to  the  provifional  articlesy  is  an  acknowledgment  oa 

GaovtR.     ijjc  part  of  the  captain,  that  he  was  to  z&  conformably 

"^^ to  them.     He  ought  not  to  have  underftood  declarations 

y  of  the  kind  dated  in  the  verdi£t,  as  direAing  a  depar- 

ture from  a  written  agreement  entered  into  by  the  owner 
and  freighters  of  the  veffel,  apd  to  which  he  had  bound 
himfelf  to  conform. 

This  article  feems  too  to  explain  the  power  delegated 
by  Hooe  and  co.  to  Fox ;  and  to  Ihow  that  he  was  their 
agent  for  ttie  purpofe  of  directing  the  further  deftination 
of  the  veflel,  but  for  no  other  purpofe. 

If  this  be  the  corred  mode  of  underftanding  tfab  pait 
of  the  yerd]£t,  and  it  is  believed  to  be  fo,  then  the  parti- 
cular condud  of  Hooe  and  co.  did  not  authorize  the  cap- 
tain to  obey  the  orders  of  the  American  conful  in  taking 
the  veflel  into  port }  nor  are  they  refponfible  for  the  con- 
fequences  of  that  meafure,  unlefs  they  could  be  confidered 
as  refj[>onfible  for  a  violation  of  the  covenant  by  the  a&  of 
the  captain* 

-If  thefe  fafts  are  to  be  differently  underftood,  and  the 
communication  made  by  Hooe  to  the  captain  is  to  be  un- 
derftood as  authorizing  him  to  obey  any  order  given  b]f 
Fox,  though  that  order  ihould  be  dire^ly  repugnant  to 
the  provifional  articles,  ftill  the  liability  of  Hooe  and  co. 
in  this  fuit,  will  depend  on  the  queftion,  whether  the  co- 
venant to  lay  off  and  on  at  the  pc^  of  Falmouth,  was  a  co- 
venant on  the  part  of  Ac  owner,  or  of  the  freighters,  of 
the  veffeL  This  depends  ib  much  on  the  queftion  whe- 
ther Groverman  or  R.  T.  Hooe  and  co.  were  owners  of 
the  Teffel  for  the  voyage,  that  it  will  more  properly  be 
confidered  with  that  point. 

3.  Was  the  captain  under  the  dire£Hon  of  Grovcnnaa 
or  Hooe  and  co.  for  the  voyage  ? 

This  is  to  be  determined  by  die  whole  charter  party, 
^nd  the  provifional  articles  taken  together. 

It  has  been  obferved  at  the  bar,  and  the  obfcrvation  has 
confiderable  weight,  that  Groverman  lets  the  twnagt  of 
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-ibc  rtffd,  and  not  the  whole  Teflel,  to  the  freighters.  Hooi  &  co. 
The  expreiBon  of  the  charter  party,  it  will  be  perceived,  <c;« 

▼aries  in  the  part  defcriptiTe  of  the  agreement,  from  what  Grovbk- 
it  ufed  in  the  part  coiiftituting  the  written  agreement.  ^^^* 
The  indenture  witnefieS)  **  that  the  faid  Groverman  hath  ^  V 
<<  granted,  and  to  freight  letten,  to  the  (aid  R.  T.  Hooe 
^<  and  CO.  the  brigantine  Nancy^  whereof  he  is  owner,'' 
&c.  but  immediately  proceeds  to  (ay,  «  and  for  and  in 
^  confideration  of  the  covenants  herein  after  mentioned, 
«(  doth  grant  and  to  freight  let  to  the  faid  R.  T.  Hooe 
^  and  CO.  the  whole  tonnage  of  the  aforefatd  veffel^  from  the 
^  port  of  Alexandria,  in  Virginia,  to  the  port  of  Havre 
M  de  Grace,  in  France,"  &c.  As  the  latter  are  the  ope- 
rative words  which  reallj  conljbitute  the  contra£i,  it  is 
conceived  that  they  ought  to  prevail  in  conftruing  that 
contra^.  Groverman,  then,  has  only  let  to  Hooe  and 
CO.  the  tonnage  of  the  veflel,  and  therefore  is  the  lefs  to  * 
he  coniidered  as  having  relint)ui(hed  owner(hip  of  her  ' 
d«ring«the  voyage.  There  are  other  circumftances  which 
ferve  to  Aow  'that  the  dire&ion  of  the  veflel,  during  the 
•voyage,  ^was  intended  to  remain  with  Groverman.  The 
cargo  is  to  be  delivered  to  MeiTrs.  Andrews  and  co.  of 
'Havre  de  Grace,  in  good  order,  the  danger  of  the  feas 
only  excepted.  This  is  an  undertaking  on  the  part  of 
Groverman,  which  he  certainly  would  not  have  made  if 
iie  had  relinquiihed  the  direAion  of  the  voyage  to  Hooe 
and  CO.  If  the  veflel,  pro  hac  vice^  had  been  their  veflel, 
•Orovevmtn  would  not  have  contracted  for  the  delivery 
4>f  the  cargo  \  and  for  the  delivery  to  a  fpecified  perfon. 

If  the  freighters  had  owned  and  commanded  the  veflel 
they  might  have  delivered  the  cargo  in  Havre,  to  any 
•other  perfon,  or  have  difcharged  at  a  port  (hort  of  Havre, 
without  injury  to  Groverman.  So  the  cargo  taken  on 
board  at  Havre  is  to  be  fuch  as  Andrews  and  co.  may 
think  proper  *,  which  return  cargo  is  to  be  delivered  to 
Hooe  and  co.  in  Alexandria.  Thefe  ftipulations  all  indi- 
cate that  the  voyage  was  to  be  performed  under  the  orders 
of  Groverman,  becaufe  the  a£ls  ftipulated  are  to  be  done 
by  him,  and  the  covenants  are  his  covenants. 

This  is  further  evidenced  by  the  fubfequent  language 
of  the  charter  party.  The  lucceeding  fentence  ^gins 
with  the  words,  "  And  the  faid  Groverman  Aoxh  further 
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HooB  k  CO.  <«  corcnant  to  and  with  die  (aid  R.  T.  Hooe  and  co.'^  &e. 
V*  Oiowing  that  the  preceding  covenants  were  all  on  the 

Gaovia-  pan  of  Gnwerman.  Fhis  furthtr  ooTenant  is  not  only 
for  the  prefent  condition  c^  the  veflel»  bat  that  (he  dull 
be  kept  well  apparelled  and  well  manned  by  the  faid 
Groverman  during  the  vojagt.  The  captain,  then,  was 
Groverman's  captain,  the  mariners  were  Groverman's 
mariners ;  and  this  fumUhes  an  additional  reaibn  for  Copy 
pofing  the  captain  and  mariners  to  be  under  his  direction. 

After  fome  farther  covenants  on  the  part  of  Grover- 
man the  charter  party  proceeds  thus,  <<  In  confideration 
<(  whereof  the  faid  R.  T.  Hooe  and  co.  do  covenant,  &e. 
.  <<  to  and  with  the  faid  W.  Groverman,  &c.  that  they 
^  will  well  and  truly  pay  the  freight  ftipulated  therein.'' 

Thus  the  whole  language  of  the  charter  party  goes  to 
prove  that  the  covenants  refpeding  the  voyage  are  on  die 
part  of  Groverman,  and  on  that  account,  as  well  as  on  the 
account  of  hisietting  only  the  tonnage  of  the  veflel,  and 
furniihing  the  captain  and  mariners,  &c.  he  is  to  be  con* 
fidered  as  the  owner  of  the  veflel  for  the  voyage,  under 
the  charter  party.  This  opinion  is  ftrengthenicd  rather 
than  weakened  by  the  provifional  articles. 

The  (irft  article  ftipulates  that  particular  inftrudions 
refpe£ling  the  voyage  (hall  be  given  to  the  captain,  by 
Groverman,  befoce  its  commencement.  The  words  are, 
^^  The  captain  or  commander  (hall  be  inftruAed  by  his 
<*  owner,  previous  to  his  failing  from  the  port  of  Alcx- 
<«  andria,  to  touch  at  Falmouth,"  "  there  to  lay  off  and 
«  on  twenty-four  hours  (or  loneer  if  defired)  in  day  light,* 
&c.  Thefe  orders,  then,  to  ttie  captain  were  to  \t  giv* 
en  by  Groverman,  and  it  was  by  his  authority  that  the 
captain  was  to  a£t  on  that  occalion.  This  explains  die 
doubt  as  to  the  perfon  who  was  to  be  confidered  as  covei- 
nanting  that  the  veffel  (hould  lay  off  and  on,  for  twentyp 
four  hours,  at  the  port  of  Falmouth,  and  tends  to  (how 
who  was  refponfible  for  the  breach  of  that  covenant 
This  too  is  in  addition  to  covenants  in  the  diarter  party 
which  arc  plainly  Grovferman's,  and  is  therefore  the  more 
to  be  confidered  as  a  covenant  on  his  part.  The  aS  was 
to  be  performed  by  his  authority,  and  the  covenant  was  his 
covenant. 
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Oh  a  confidention,  then,  of  the  whole  contraA  be^-  H09B&  eo. 
tween  the  parties,  the  court  is  of  opinion  that  Groverman  '^•. 

remained  the  owner  of  the  veflel  during  the  voyage,  and   Grovb^- 
i$  anfwerable  for  any  mifconduA  of  the  captain. 


MAN. 


The  corenant  to  lay  oflFand  on  at  the  port  of  Falmouth, 
being  the  covenant  of  Grorerman,  the  freighters  are  not 
anfwerable  in  this  a£kion,  for  the  breach  of  it,  fliould 
the  orders  of  Fox  be  underftood  as  their  orders.  It  is 
probable  that  the  courfe  taken  by  the  captain  was  the 
moft  prudent  courfe ;  but  were  it  otherwife,  the  orders  of 
Fox  might  excufe  the  owner  from  any  a£lion  brought  by 
the  freighters  for  lofs  fuftained  by  them  in  conlequence 
of  going  into  Falmouth,  but  could  not  entitle  him  in  this 
zS&ofO,  againft  the  freighters. 

It  is  then  the  opinion  of  this  court,  that  on  this  fpecial 
rerdiCl,  the  law  is  for  the  defendants. 

Judgment  rererfed,  and  the  circuit  court  to  enter  judg« 
ment  tar  the  defendants. 


GABRIEL  WOOD,  original  defendant, 
WILLIAM  OWINGS  AND  JOB  SMITH, 

ASSIGNEES  09 

William  Robb,  a  bankrupt,  original  plaintiff. 


JlLrROR  from  the  fourth  circuit  court  fitting      Woo» 
kt  Baltimore. 


This  was  an  aAbn  on  the  cafe,  for  money  had  and  re- 
ceiTed  by  Wood  to  the  ufc  of  Robb,  the  bankrupt.  A  decdof  itiid. 

'  in  Marylandy 

Judgment  below  was  entered  by  confent,  fubje£l  to  the  mndddiTered'^ 
opinion  of  the  court  on  a  <;afe  dating  the  following  fa£ts,  on  the  joch  «£ 
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Wood  On  the  30/^  ff  May^   1800,  Robb  being  in  poilefimf 

V.  of  his  houfehold  furniture,  and  having  two  Tcfiels  and  n<y 

QwiNCs.  ^  other  property,  on  the  high  (c2Sf  ^gned^  fealed^  and  <&- 
^  V  ■  ,  liveredf  a  deed  to  Charles  Garts  and  Gabriel  Wood^ 
d^*""!^  of ^  °°  truftees  in  behalf  of  themfelves  and  other  creditors  of 
June,  is  to  be  Robb,  therein  particularly  named,  and  fuch  others  of 
confiddred  as  his  creditors  as  ihould  by  a  certah»  time  afient  to  the  terms 
*^°f  ^  of  the  truft}  by  which  deed,  Robb,  in  confideration  of 
a^ts  adMow-  *^^  OiiUings,  and  towards  payment  of  the  debts  due  to 
kdgment  on  the  particulttt  creditors  therein  named  in  the  firft  place^ 
the  14th  of  and  in  the  next^lace  of  fuch  of  his  creditors  as  ihould 
oSllt'tt^'S^  agree  to  the  terms  of  the  truft ;  grants,  bargains,  fells,  &c. 
fnch  a  deed  as  ^^  Garts  and  Wood,  idl  his  ejlate^  rtal^  perfinai^  and  mixed, 
is  contemplated  and  chofes  in  oBion,  is^c.  in  truft  to  fqil  the  fame  suid  coU 
in  the  bankrupt  left  the  debts,  &c.  and  on  receipt  of  the  money,  to  re- 
iMoTplm^  tain  in  the  firft  place  the  amount  due  to  Garts  and  Wood, 
on  the  »d  of  ^or  money  lent,  &c.  then  to  pay  the  debts  due  to  ibe 
June.  other  creditors  particularly  named,  and  then  to  pay  the 

debts  due  to  fuch  of  his  other  creditors  as  ihould,  within 
a  certain  time,  agree  to  the  terms  of  the  truft ;  and  if 
there  ihould  be  a  furplus  to  pay  it  over  to  Robb.  That 
this  deed  was  acknowledged  on  the  14th  June,  1800. — 
That  Robb  did  not  on  the  faid  30th  of  May,  1800,  de- 
liver to  Wood,  his  books,  but  they  remained  in  Robb's 
pofleiBon.  That  the  velTcls  were  not  conveyed  to  Wood 
by  any  other  conveyance  than  that  before  mentioned. 
That  Robb  continued  in  poilef&on  of  his  houfehold  fur- 
niture, books  of  accounts,  and  all  his  papers,  until  the  fu- 
in?  out  of  the  commiiBon  of  bankruptcy,  except  the  po- 
licies of  infurance  on  the  veiTels,  which  were  delivered 
to  Wood  at  the  time  of  delivering  the  deed.  That  Robb 
coniidered  Wood  as  having  a  right  to  take  pofleiBon  of 
the  books  and  papers,  and  perfonal  eftate,  at  any  time 
after  the  delivery  of  the  deed,  but  did  not  then  expeA 
to  be  obliged  to  ftop  bufinefs  ^  on  the  contrary,  that  he 
aflually  went  on  with  the  hope  of  retrieving  his  aflair» 
until  the  20th  June,  1 8oo.  That  Robb  was  a  trader  be- 
fore and  after  the  ift  of  June,  1800 ;  that  at  the  time  of 
figning,  fealing,  and  delivering  of  the  faid  deed,  he  was 
the  legal  proprietor  of  a  lot  of  ground  in  the  ftate  of 
Maryland,  as  afBgnee  of  a  term  of  99  years,  renewable 
forever,  and  was  alfo  poiTefied  of  perfonal  property,  and 
had  debts  due  to  him ;  that  Garts  and  Wood,  and  the 
\       other  perfons  itl  the  deed  particularly  named,  were  credi* 
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ipri  of  Robb  $  ^nd  that  there  were  other  creditors  beQdes      WOO0 

Ibofe  particularly  preferred  in  the  deed.     That  a  cojsi-  .       'v- 

miilion  of  bankruptcy  iflued  againft  Robb  on  the   12th    Owings. 

July»  1 8oOj  founded  on  the  eieecutkn  and  acknowledgment  of  V".'-    y        ' 

the  fmd  deed^  under  which  Robb  was  declared  a  bankrupt, 

and  hif  efie^s  ^Krere  aiSgned  to  the  plaintifis,  Owings  and 

jSmith,  by  a  deed  of  affigi^ment  on  the  i  ft  of  May,  i8oi. 

And  that  the  a&ion  is  brought  to  recover  all  monies  re- 

ceiTed  by  Wood,  in  rirtue  of  the  faid  deed  to  Garts  and 

Vood.    If  on  the  above  ftat^  of  fads  the  plaintiffs  were 

entitled  to  recover^  then  judgment  was  to  be  entered  fojr 

the  plaintiffs  for  3000  dollars^  but  if,  &c.  then  judgment 

^  nonpros* 

By  the  bankrupt  a  A  of  the  United  States^  f.  i,  it  i$ 
jB&awdi  that  ^^from  and  after  the  ift  day  of  June  next^ 
1%  June,  1800^)  "  if  ^y  merchant/'  &c.  <<  with  intcp^ 
"  unlawfully  to  delay  or  defraud  his  creditors,  ihall  makf 
<<  or  caufe  to  be  made,  any  fraudulent  conveyance  of  his 
5<  lands  or  chattels,"  <<  he  (hall  be  deemed  and  adjudged 
^  ^  ^nkrupt." 

^Two  ({ueftions  were  made  by  the  counfel  in  the  cour^     > 
below,  viz. 

lit.  Whether  this  deed  can  be  confidered  as  made  at 
the  time  of  its  acknowledgment  on  14th  June,  1800,  fp 
as  to  conftitute  it  an  a£t  of  bankruptcy,  under  the  bank* 
nipt  law  of  the  United  States,  which  came  into  opera- 
tioo  OB  the  2d  June,  1 800,  or  whether  the  acknowledg- 
;nent  ihall  relate  back  to  die  30th  May,  1800,  the  daf 
pn  which  the  deed  was  fiened,  fealed,  and  delivered,  fp 
ihat  tbei  eed  fliall  be  confidered  as  made  on  that  day. 

2d.  Whether,  if  made  after  the  ift  of  June,  1800, 
pL  can  be  confidered  as  fuch  a  fraudulent  conveyance  as 
is  contemplated  by  the  ift  $.  of  tne  bankrupt  law. 

MartiOf  for  plaintiff*  in  enror. 

Now  waved  the  fecpnd  point  and  relied  entirely  on  ibic 
firft. 

Hus  an^obrc;|i  three  queftions ; 

H2 
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Wo«D  I  ft.  Whether  the  deed,  figned,  fcaled  and  deliTerd^ 

*v.  on  the  30th  of  May)  and  acknowledged  oh  the  14th  of 

OwiNcs.    June,  is  an  aft  of  bankruptcy  under  the  law  which  came 
"  into  operation  on  the  2d  of  June. 

2d.  Whether  the  figning,  fealing  and  delivery  (hall  be 
confidered  as  going  forward  to  the  time  of  acknowledg- 
ment; or, 

3d.  Whether  the  acknowledgment  (hall  refer  back  to 
the  time  of  the  figning,  fealing,  and  delivery. 

The  debtor,  independent  of  the  bankrupt  aft,  may 
prefer  one  creditor  to  another.  No  creditor  can  prevent 
liim,  unlefs  by  taking  out  a  commifEon  of  bankruptcy. 
This  principle  is  acknowledged  by  all  the  ftate  goveriN 
ments,  and  by  the  laws  of  England,  in  cafes  not  within 
the  bankrupt  law. 

In  the  cafe  of  Hooper  v  Smkhf  i  BL  Rep,  441,  one 
Hooper  being  bona  fide  indebted  to  his  mother,  in  the 
fum  of  £.  8^00,  at  8  o'clock  in  the  morning  afligned  and 
delivered  to  his  mother,  Jialf  his  ftock  in  trade,  which 
was  taken  away  immediately  to  his  mother's  lodgings. 
On  the  evenmg  of  the  fame  day  he  committed  an  zd  of 
bankruptcy.  His  afiignees,  by  ftratagem,  got  poiTefEon 
of  the  goods  and  fold  them.  The  modier  brought  tro- 
ver againft  the  afiignees,  and  recovered.  Lord  Mansfield, 
m  that  cafe,  faid,  that  ««  a  preference  to  one  creditor, 
<<  efpecially  by  affigning  only  part  of  his  goods,  and  to 
*«  pay  only  part  of  the  debt,  has  been  frequently  held  to 
•»  be  good ;  particularly  in  the  cafe  of  Cock  v.  Goodfel- 
^»  low,  (the  cafe  of  a  parent  and  child,)  Smalf  v.  Owdly 
<«  and  others."  "  Suppofe  he  had  fold  the  goods  in 
«  queftion  to  John  or  Thomas,  and,  with  that  ready 
««  money,  had  paid  his  mother  pslrt  of  her  debt  j  would 
"  that  fale  or  payment  have  been  void  ?" 

The  courts  of  Virginia,  Maryland,  and  Pennfylvaaia, 
have  always  recognized  the  fame  principles.  If  the  bank* 
rupt  law  had  never  pafied,  this  deed  would  have  been 
prote£led  in  courts  of  law  and  equity. 

Is  this  a  fraudulent  conveyance  under  the  bankrupt  lan^-' 
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.    The  acknowledgment  is  neceflTary  for  fome  purpofes.      Wood 
but  not  to  conftitute  it  a  deed.  'v* 


A  deed  is  defined  to  be  a  writing  on  parchment,  or  ^ 
paper,  fealed,  and  delivered.  Suppofe  a  mortgage  of 
Lnds,  containing  a  covenant  to  pay  money ,  be  not  ac- 
knowledged ;  it  would  not  at  law  convey  a  legal  title  to 
the  land,  but  it  would  be  good  as  a  covenant  to  pay  the 
money  ;  and  would  be  good  to  pafs  an  equitable  title  to 
the  land.  Suppofe  it  contained  a  conveyance  of  land 
and  chattels ;  it  would  be  good  as  to  the  cnattels. 

This  (hews  that  acknowledgment  is  not  a  necefTary 
part  of  the  deed  -,  but  only  that  a  deed,  not  acknowledged, 
will  not  pafs  a  legal  eftate  in  lands,  as  to  creditors. 

But  the  a£t  of  Maryland,  November  feffion  1766.  r.  14. 
§,  2,  fays  <<  that  no  eftate  of  inheritance  &c.  (hall  pafs 
^*  or  take  e£Fe£l,  except  the  dee(l  or  conveyance  by  which 
<<  the  lame  (hall  be  intended  to  pafs  or  uke  efFedl,  (hall 
<<  be  acknowledged  before  the  provincial  court  &c.  and 
<<  be  alfo  enrolled  in  the  records  of  the  fame  county,^ 
&c.  It  muft  therefore  be  a  d^ed  before  the  acknowledg-» 
znent.  And  by  the  fifth  fe£tion  of  the  fame  zCt  it  is  de- 
clared that  every  fuch  deed  fhall  have  relation,  as  to  the 
pafling  and  conveying  the  premifes,  from  the  day  of  the 
iiate  thereof ;  thereby  evidently  conteniplating  it  to  be  a 
deed  from  its  date.  This  fe^ion  was  inferted  becaufe, 
by  the  former  a<5?  j^  1715,  the  deed  took  efFe£l  only  from 
the  time  of  its  acknowledgment.  But  the  law  is  the 
fame  independent  of  the  pofitive  declaration  of  this  afl. 
I.  Bac.  ah.  277.  Bargain  aPid/ale.  and  2.  Infi.  674.  675. 
where  Lord  Coke,  in  his  expofition  upon  the  ftatute  of 
27.  H.  8.  r.  16,  of  enrollments,  fays  <<  And  when  the 
<<  deed  is  enrolled  within  fix  months,  then  it  pafTeth 
«  from  the  livery  of  the  deed.  And  albeit,  after  the  de- 
*«  livery  and  acknowledgment,  either  the  bargainor,  or  bar- 
<•  gainee  die  before  enrollment,  yet  the  land  pafTeth  by 
«  this  a£l,"  "  And  by  the  words  of  this  flatutc,  when 
«  the  deed  is  enrolled,  it  paffeth  ab  with"  And  he  cites 
the  cafe  of  Maliery  v.  Jennings,  determined  in  the  com- 
mon pleas,  42.  £//z.  which  was  this ;  ««  one  Scwfter  was 
^  feized  of  certain  lands  in  fee,  and  acknowledged  a  re* 
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Wobb      «  cognizance  to  Tiimct,  whofe  execntrit  brought  t/i« 

V.  ^^faciasy  upon  the  recognizance,  bearing  date  the  9th. 

Owiycs.  ^  ci  November,  41.  -E/cb.  againft  Sewfter,  and  alleged  him 

^'  **  to  be  feizcd  of  thofe  lands  in  dommcojm  ut  defnk^  the 

««  day  of  the  fcire  facias  brought ;  and  the  truth  of  thS 

^<  cafe  being  difclofed  by  long  pleading,  was  this ;  Seirfter» 

<(  7th  Norember,  before  the  recognizance  acknowlec^ed, 

<(  by  deed  indented^  for  money,  had  bargained  and  fold 

« the  faid  land  to  another,  and  the  debd  was  enrolled 

<*  the  loth  November  following.     The  queftion  wai, 

«<  whether  Sewfter  was,  upon  the  whote  matter,  feized  ia 

<<  fee  the  9th  of  November,  the  deed  being  not  enrolled 

<<  until  the  a«th  of  the  fame  November.     And  it  was 

^'  adjudged,  una  V9ce,  that  Sewfter  was  nbt  fei^ed  in  fee 

'<  of  the  land  on  the  9th  day  of  Novembdr.    For  that 

'<  when  the  deed  was  enrolled,  the  bargainee  was,  in 

^  judgment  of  law,  feized  of  that  land,  mtn  the  deBvnj 

^*  of  the  deed.     And  it  was  refolved,  that  neithter  the 

<*  death  of  the  bargainor,  not  of  the  bargainee,  befbie 

**  enrollment,  (hall  hinder  the  paffing  of  the  eftatc.  And 

*<  thit  a  releafe  of  a  ftranger  to  the  bargainee,  before  en- 

«<  roUment,  is  good.   So  that  it  holds  not  by  relation,  be- 

« tween  the  parties,  hj  fiction  of  la<v\  but  in  point  of 

^'  eftate,  as  well  to  diem,  as  tojirangers  alfo.     And  that 

**  a  recovery  fuffered  againft  the  bargainee,  before  enroli- 

*<  ment,  (the  deed  indented  being,  afterwards»  withiki  th6 

^  lix  months,  enrolled)  is  good,  for  that  the  bargainee  Was 

*«  tenant  of  the  freehold,  in  judgment  of  law,  at  the 

'*  time  of  the  recovery.     And  mm  fefert  when  the  deed 

<<  indented  is  acknowledged^  fo  it  be  enrolled  within  the 

^f  fix  months.      And  all  this  was  afterwards  affirmed  for 

'<  good  law  by  the  court  of  common  pleas,  Trin.  3.  Idc. 

^  upon  a  fpecial  verdi£l  given  in  an  EjeBione  firnut  be- 

**  tween  LelUngham  and  Alfop ;  and  furdier  it  was  therC 

^«  refolved,  that  if  the  bargainee  of  land,  after  the  bar- 

*<  gain  and  fale,  and  before  the  enrollment,  doth  bargain 

«'  and  fell  the  fame,  by  deed  indented  and  enrolled,  to 

«  another  5  and  after  the  firft  deed  is  enrolled,  within 

«<  the  fix  months,  the  bargain  and  fale,  by  the  bargain^, 

« is  good." 

In  18  Viner  289  Tit,  Relation^  it  is  faid,  «  When  tvi$ 
^  times,  or  tivo  affs  arc  rcquifitc  to  the  perfe^ibn  of  an 
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<<  ad  it  {hall  be  faid,  upon  their  confummadon,  to  itceive      Wooft 
«  its  perfedion  from  the/ry?."  v. 

OWTNCS* 

If  A.  makes  a  deed  to  B.  on  the  30th  of  Ma^  j  and 
another  for  the  fame  land  to  C.  on  the  ift  June,  and  ac^ 
knowledges  it  the  fame  day-,  afterwards,  on  the  14th  of 
June,  he  acknowledges  the  deed  to  fi.  this  over-reaches 
the  deed  torC.  and  the  acknowledgment  of  the  deed  to 
B.  is  not  a  fraudulent  a£t. 

Suppofe  A.  makes  a  bond  fide  deed  to  B.  for  valuable 
con6deration,  on  the  30th  of  May.  On  the  firft  of  June 
A.  commits  an  ad  of  titafon.  On  the  14th  of  June 
he  atknowledges  the  deed  to  B.  The  land  u  not  forfeit* 
cd  by  the  treafon  of  A. 

If  an  indi£bment  had  been  found  for  forging  this  deed, 
and  to  ftipport  the  indi£lment,  evidence  had  been  given 
of  the  forgery  of  the  acknowledgment  only,  would  that 
have  fupported  the  indidment  ? 

If  a  declaration  upon  thb  deed,  ftating  it  to  have  been 
itaade  on  the  14th  of  June,  had  "been  drawn,  would  it 
have  been  fupported  by  producing  in  evidence,  this  deed 
figned,  fealed  and  delivered  on  the  30th  of  May  ? 

This  deed  intends  to  convey  chafes  m  aBion^  and/^fw 
fanal  effeBs^  as  well  as  lands.  As  to  the  fbrmer  the 
deed  is  good  without  acknowledgment ;  for  as  to  the 
chofes  in  a£bion,  the  deed  without  acknowledgment  is 
an  equitable  affignment,  and  if  acknowledged  it  would 
have  amounted  to  nothing  more 

But  if  the  ai&gnees  are  entitled,  they  muft  take  the 
bankrupt's  eflate,  fubjed  to  all  the  equity  of  others, 
a  Veazjifenr.  585,  633.  Cosk^s  bankrupt  law,  203.  Tay> 
Ur  V.  Wbeelir^  2  Fern.  564. 

Courts  of  law  will  proted:  equitable  rights ;  as  in  the 
cafe  of  Winch  and  Keeley,  i  Term  rep.  619,  where  the 
plaintiff  having  affigned  his  right  of  a^ion  to  Searie^  and 
navrng  become  bankrupt,  was  ftill  held  able  to  fupport 
the  aAion  for  the  benefit  of  Searle,  notwithftanding  the 
affignment  of  his  elFefts  under  the  bankrupt  laws*. 
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Wood  And  by  the  authority  of  ex  parte  Byas,  i  Ath.  124,  if 

*^»         the  aflignees  had  received  the  money  due  to  Robb^  the 

OwiNGs.    bankrupt,  they  would  have  been  obliged  to  pay  it  over  to 

T  Wood,  the  plaintiff  in  error,  inftead  of  receiving  it  from 

him. 

The  deed  is  not  fraudulent  infe;  and  would  not  now 
be  quellioned  if  the  bankrupt  law  had  not  been  pafled. 
Although  it  18  a  deed  of  all  his  effef^s,  yet  it  is  not  an 
abfolute  deed,  nor  wsTs  it  made  on  any  fecret  truft,  or  for 
his  own  benefit.  The  only  thing  which  can  be  alleged 
againft  it  is,  that  it  gives  a  priority  to  fome  of  his  credi- 
tors, and  this  he  had  a  dlear  right  to  do,  both  in  law  and 
equity.  It  was  not  made  in  fecret ;  it  holds  up  no  falfe 
colours,  it  enables  him  to  receive  no  falfe  credit.  He 
might  have  fold  the  property  for  ready  money,  and  paid 
any  one  of  his  creditors  in  full.  But  making  a  deed  of 
truft,  he  has  prevented  a  facrifice  of  his  property,  whereby 
it  is. competent  to  fatisfy  a  greater  number  01  his  credi- 
tors, and  he  is  himfelf  rendered  more  able  to  pay  die 
refidue  of  his  debts  by  his  future  induftry. 

The  committing  an  nQi  of  bankruptcy  is,  in  law,  con- 
fidered  as  criminal.  The  bankrupt  law  is,  therefore,  in 
this  refpeA,  to  be  conftrued  ftriflly.  It  ought  not  to  be 
extended  beyond  the  letter  of  the  law.  Cooke  B.  L.  67. 
Cowp,  409,  427,  428.  5  Term  rep.  575.  7  Termr^. 
509.  Fofvlerv.  Padgett 

But  however  fraudulent  the  dee<i  might  have  been,  yet 
it  was  no  a£t  of  bankruptcy,  under  the  a£^  of  congrefs^ 
becaufe  not  executed  after  the  1  ft  of  June  j  unlefs  the 
acknowledgment  can  be  confidered  as  the  making  of  the 
deed.  And  if  it  was  not  an  a£i  of  bankruptcy,  the  dde 
of  the  defendants  in  error  fails* 

Harper,  contra. 

The  a£l  of  bankruptcy  charged,  is  the  making  a  frau- 
dulent deed  after  the  ift  June,  1800.  The .  CQunfel  for 
the  plaintiff  in  error  having  abandoned  the  fecond  point 
which  was  made,  and  ftrongly  contended  for,  in  the 
court  below,  the  only  qu.ftion  now  to  he  confidered  ih 
whether  tlie  deed  Was  made  before  or  after  the  lit  <^ 
June. 
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A  deed,  at  common  law,  i3  a&  inftrument  in  writing      Wo(>» 
iigned,  fealed  and  deliTCTcd.     If  it  be  figned  and  fealed, 
but  not  delivered^  it  is  no  deed ;  and  the  reafon  is,  that 
until  the  laft  a£t  of  volition  is  performed,  there  is  ftill 
a  power  of  recalling  it. 

The  cafes  from  the  Eng^ilh  books  refpefting  the  ftatute 
of  enrollments,  are  not  applicable  to  the  law  of  Mary- 
land refpe£ling  acknowledgment.  The  Englifii  laws  onljr 
protedl  creditors  and  purchafers  without  notice.  But  the 
law  of  Maryland  is  intended  to  protefl  the  maker  of  the 
deed  himfelf>  to  prevent  forgeries  and  fraud,  and  to  give  a 
further  folemnity,  that  the  grantor  may  have  more  time 
to  refle£l,  and  to  fccure  himfelf  from  being  fuddenly  en- 
trapped. The  law  therefore  fuperadds  to  figning,  fealing 
mnd  delivery,  a  further  a£l  of  volition. 

It  is  faid  that  a  court  of  equity  will  fet  up  fuch  a  deed  ( 
true,  it  would,  in  certain  cafes ;  but  not  becaufe  it  is  a 
paper  figned  and  fealed  ;  but  becaufe  it  is  a  contra£k  for 
a  valuable  confideration*  But  this  deed  would  never  have 
been  fupported  in  a  court  of  equity,  if  it  had  not  been 
completely  valid  at  law.  Suppofe  Robb  had  refufed  to  ac- 
knowledge it ;  and  application  had  been  made  to  chan- 
cery to  carry  the  deed  mto  cScCt  i  it  would  have  been  re- 
fufed. 

Can  a  deed  be  faid  to  be  made  when  it  is  not  complete  f 
It  was  not  complete  on  the  30th  of  May ;  fomething  was 
ftill  to  be  done,  of  which  it  would  have  been  neceffary  to 
apply  to  a  court  of  chancery  to  compel  the  performance. 

If  acknowledgment  is  neceffary  by  ftatute  law,  it  is  the 
fame  as  if  neceflary  by  common  law.  The  one  is  as  bind- 
ing as  the  other.  They  are  both  derived  from  the  fame 
fouTce,  but  evidenced  in  different  modes.  Signing,  fealing 
and  deliver)  only  are  neceflary  by  the  common  law,  but 
acknowledgment  alfo  is  neceflary  by  the  ftatute. 

The  deed  of  land  was  an  zQ.  of  bankruptcy,  and  pre- 
vented the  operation  of  the  deed  as  a  deed  of  perfonal 
eftate.  Ihe  deed  for  the  land  and  f«r  Ihc  chattels  was 
executed  fodem  inftantu 
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Wood  Chrfe^  J^ie^^    The  eficA  of  an  acknowledgmeat  U 

V*         to  prevent  the  grantor  from  pleading  nnt  e/lfa5li4m. 


Owmos 


Harper*  By  the  law  of  England  acknowledgment  is 
not  necefTary.  But  by  the  law  of  Maryland  it  is  a  neceflary 
part  of  the  conveyance,  and  can  no  more  be  dtfpenfed 
with)  than  the  figmngi  dealing  and  delivery.  Having 
ligned  and  fealed,  the  grantor  may  refufe  to  deliver  \  fo» 
having  fignedy  fealed  and  delivered,  he  may  refufe  to  ac- 
knowledg^iSi  and  in  either  cafe  it  is  no  deed.  The  deed, 
therefore,  was  not  made  till  the  14th  of  June. 

Martin^  in  reply. 

Acknowledgment  ia  abfoluteiy  necefTary  in  England, 
before  enrollment.  Viner^  Tit.  Enrollment,  p.  443  *«  no 
*«  deed,  &c.  can  be  enrolled,  unlefs  duly  and  lawfully 
'«  acknowledgidi  cites  Co.  IM.  225  (b;)'*  The  acknowledg- 
inent  is  the  warrant  for  the  enrollnaent.  An  acknowledg- 
fDent  in  Maryland  has  no  greater  oSkQi  than  in  England^ 

There  was  »n  enroUn^ent  at  common  law,  for  (afecufr 
Mudy,  it  makes  an  eftoppel,  and  the  party  cannot  pka4 
^^^  ifif4^¥m*  1?CT  Holt  ch.  j.  Comh.  248,  Smart  v.  W'Jr 
Jiams^  citt4m  Vimr^  t^t.  enroUment^p,  444.  And  in  p,  44$, 
it  is  faid,  «  Enrollment  of  a  deed  is  to  no  other  purpofiBy 
<<  but  that  the  party  (hall  not  deny  it  afterwards,'^  and 
icites  Br.  JP^ils  enrol,  pi.  ^.  And  in  Sev.  91.  HoUaniv, 
JPawmts  cited  in  Viner  tit.  enrollment  p.  446^  447^  it  k 
laid  <<  the  feeding  ewd  deliwry  is  the  force  of  Cuch  decd#, 
^  as  d^ds  of  bargain  and  faie,  &c.  and  not  the  wroUr 
**  ment."  And  again,  in  the  fame  cafe,  *<  Bonds, indentures 
^<  aiKl  deeds  take  thw  Ibrce  by  the  delivery  j  £0  there  is  a 
^  perkOt  a^  before  the  caaufance  is  take%  and  .before 
-<<  any  enrollment."  l^ie  enrollment  could  not  he  cnadf 
•upon  proof  by  wiuieflbs.  ^i^  acknowledgment  ws^  ^c 
€>nly  authcffity. 

Harper. 

The  enrollment  is  the  ad  of  the  grantee.  The  a<^now* 
kdgment  is  the  lafl:  ad  of  volition  of  the  .grantor.  It  is 
wholly  voluntary  i  he  may  refufe  ',  and  if  he  does,  the 
deed  has  no  efieft.    In  England,  the  acknowledgment  is 
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ft  rtgnhtian  0f  the  courts,  not  2  provifion  of  the  (tttute  of      Wo#o 
enrollments*      That  ftfttute  is  difierent  from  the  a£l  of         '^ 
Maryland;  the  latter  exprefsly  requires  the^cknowlcdg-    Qwiyc8> 
ment,  and  no  eftate  pafles  at  law  without  it.     It  therefore  V   "  ' 

becomes  as  much  a  requifite  of  a  deed,  as  fealine  or  de- 
lirery.  It  is  not  only  an  abfoliite  requifite  that  me  deed 
ihould  be  acknowledged,  but  the  courts  of  Maryland  have* 
been  very  ftrifl  in  requiring  it  to  be  done  precifely  in 
the  mode  prefcribed.  In  the  cafe  of  Halt  and  Gittings^  de- 
cided in  the  court  of  appeals  in  Maryland,  the  cafe  was» 
that  the  grantor  refide  1  in  Anne  Arumkl  covLntj,  but  the 
deed  defcribed  him  aj  a  refident  of  Baltimore  county, 
where  the  lands  were  fituated.  The  acknowledgment  was 
made  in  Prince  Georg/s  county:  This  acknowledgment  waS 
decided  by  the  court  of  appeals  not  to  be  good,  and  the 
canfe  was  loft,  upon  that  ground,  although  the  deed  wat 
twenty^five  years  old,  and  pofleffion  had  been  quietly  eo- 
joyed  under  it»  The  error  was  difcoverecl  by  the  court 
themfelves)  and  had  not  been  fuggefted  by  the  counfel  at 
the  triaL 

It  has  alfo  been  decided  that  the  acknowledgment  of  a 
feme  covert  muft  be  precifely  in  the  form  prefcribed  by 
tlieaa. 

This  ihews  the  great  importance  of  acknowledgments 
in  Maryland. 

JUartin^  in  reply. 

The  acknowledgment  in  England  is  not  a  regulation  of 
the  courts  only,  but  is  a  principle  of  the  common  law 
xtladYe  to  enrollment,  which  exifted  before  the  ftatute  of 
enrollments.  It  was  known,  at  the  time  of  ena£Hng  that 
ftatute,  that  by  the  common  law,  an  acknowledgment  was 
a  pre*requifite  to  enrollment.  It  was  not  neceflTary  there- 
fore that  it  ihould  be  exprefsly  prefcribed  by  ftatute.  Ac- 
knowledgment and  enrollment  was  a  proceeding  well 
known  and  underftood,  and  was  not  originated  by  the  fta- 
tute of  27  H.  8.  The  ftatute  only  applies  the  procefs  to 
new  cafes,  or  makes  it  necefiary  where  before  it  was  only 
Tolontary. 

As  to  the  cafe  of  zfeme  covert,  ihe  could  not|  by  tlvs- 
I  1 
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WooB  common  law,  convey  her  land,  except  by  fine  tn^  re- 
covery. But  the  law  of  Maryland  anthorized  her  to  do 
it  in  a  ccftain  mode.  That  node  muft  therefore  be  ftrid* 
ly  pmfued. 

March  \fi.  Hie  chief  juftice  delii^eittd  the  opimor 
of  the  court: 

This  is  a  writ  of  error  to  a  judgment  of  the  ciicmt 
court  of  the  fourth  circuit  fitting  at  Baltimore,  in  die  fol^ 
lowing  cafe.' 

On  the  30tIiof  May,  1800,  William  Robb,  who  was 
then  a  merchant  carrying  on  trade  and  merchandize,  in 
the  ftate  of  Maryland,  figned,  feakd  and  delivered  to  Ga- 
briel Wood,  an  tnftrument  of  writing,  purporting  to  ccm- 
vey  to  the  £iiid  Gabriel,  his  real  and  perfonal  eftate  in  truft, 
to  fecufc  htm  from  certain  notes  and  acceptances  made 
by  him»  on  account  of  the  (aid  Robb,  and  afterwards,  in 
truft  for  other  creditors  in  the  deed  mentioned.  This  deed 
was  acknowledged  on  the  14th  of  June ;  and  was  then 
enrolled  according  to  the  law»  of  Maryland, 

On  the  1 2th  of  Jnly,  1 800,  a  commiffion  of  bankrupt- 
cy was  fued  out,  founded  on  the  execution  of  the  deed  abtve 
mentioned^  and  the  iaid  William  Robb,  being  declared  a 
bankrupt,  bis  cfFeAs  were  aifigned  to  William  Owiogf 
and  Job  Smith,  who  brought  this  fuit  aeainft  Gabriel 
Wood,  to  recover  the  money  received  by  him  under  the 
deed  aforementioned. 

Judgment  was  confefled  by  the  defendant  below,  fub-* 
]t6t  to  the  opinion  of  the  court  on  a  cafe  ftated,  of  which 
the  foregoing  were  the  material  fads. 

The  court  gave  judgment  in  favor  of  the  affignees,  to 
which  judgment  a  wtit  of  error  was  fued  out  by  the  pre- 
fent  plaintiff. 

The  only  queftion  made  by  the  counfel  was,  whether 
the  deed,  ftated  in  the  cafe,  was  an  aA  of  bankruptcy* 

On  the  4th  of  April,  1800,  congrefs  pafled  an  ad  to 
eftabliih  au  uniform  fyftem  of  bankruptcy  throu^ut 
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Ae  Vnked  States,  which  declares,  among  other  thingSy  Wood 
that  any  merchant  who  (hall,  after  the  fii%  day  of  June 
next*  fucceeding  the  paiage  of  the  aft,  with  intent  un. 
lawfully  to  delay  or  defraud  his  cieditcTS,  make  or  caufe 
to  be  made  any  fraudulent  conveyance  of  his  lands  or 
chattels,  (hall  be  deemed  and  adjudged  ailanknipt. 

It  was  admitted,  in  the  argument,  that  this  deed,  if  ex- 
ecuted after  the  1  ft  day  of  June,  would  hafve  been  an  a  A 
of  bankruptcy,  b«t  that  being  fealed  and  delivered  on  the 
30th  of  May,  it  was  not  witUn  the  aA,  which  only  com- 
prehends conveyances  made  after  the  ift  of  June. 

For  the  defendants  in  error,  it  was  contended,  that, 
by  the  law^of  Maryland,  a  deed  is  not  complete  until  it 
is  acknowledged,  and  therefore  this  conveyance  was  made 
on  the  t4th  of  June,  when  it  was  acknowledged }  and 
not  on  die  30th  of  May,  when  it  was  fealed  and  de- 
livered. 

The  Maryland  z€t  alluded  to  was  paflbd  in  1766,  and 
declares,  '<  that  after  the  firft  day  of  May  next,  no  eftate 
**  of  inheritance  or  freehold,  or  any  <ieclatatioii  or  limi- 
«  tation  of  ufe,  or  any  eftate  for  above  feven  years,  fball 
<<  pafs  or  take  efieft,  except  the  deed  or  conveyance,  by 
^  which  the  fame  (hall  be  intended  to  pafs  or  take  eSc£kf 
«  fhali  be  acknowledged  in  the  provincial  court,  or  before 
«  one  of  the  juftices  thereof,  in  the  county  court,  or  bc- 
^  fore  two  juftices  of  the  fame  county  where  the  lands, 
<'  tenements,  or  hereditaments,  conveyed  by  fuch  deed 
<<  or  conveyance  do  lie,  and  be  alfo  enrolled,  &c.  within 
<«  fix  montns  after  the  date  of  fuch  deed  or  convey- 
«  ance.'' 

The  5th  fedion  gives  the  conveyance,  fo  acknowledged 
and  enrolled,  relation  to  the  date  thereof. 

It  is  a  well  eftabliflied  doctrine  of  the  common  law, 
that  a  deed  becomes  complete,  when  fealed  and  delivered. 
It  then  becomes  the  a£l  of  the  perfort  who  has  executed 
it,  and  whatever  its  operation  may  be,  it  is  his  deed. 
TTic  very  aft  of  livery,  which  puts  the  paper  into  the 
pofleffion  of  the  party  for  whofe  benefit  it  is  made,  feems 
ta  require  the  conftruftion  that  it  has  become  a  deed. 


tja 
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Wood 


Tbequcftiotinow  madetothccouftts,  wlietiier  tbciA 
of  the  legiflature  of  Maryland  has  annexed  other  requi* 
fite8  to  an  inftrument  of  writittg  conveying  landt,  widh 
out  die  performance  of  which,  not  only  the  paflingot  die 
eftate,  intended  to  be  conTcyed,  is  arrefted}  bnt  the  in* 
ftrument  itfelf,  is  prevented  from  becoming  the  deed  of 
the  perfon  who  has  executed  it. 

Upon  the  moft  mature  €on6deration  of  the  fubje£^ 
die  opinion  of  the  court  is»  that  the  words*  ufed  in  the 
•ft  of  Maryland)  which  have  been  recited*  confiderthe 
inftrument  as  a  deed,  although  inoperative  'till  acknov* 
ledged  and  enroUed. 

The  words  do  not  apply  to  the  mftnmient,  but  to  tk 
•ftate  that  inftrument  is  intended  to  convey. 

Since  then  die  bankrupt  law  of  the  United  States  doei 
not  zStO,  deeds  made  prior  to  the  ift  of  June*  1800*  and 
this  deed  was  made  on  the  30th  of  May*  1800*  the  court 
is  of  opinion*  that  the  rights,  vefted  by  the  deed*  (what- 
ever they  might  be)  are  not  divefted  in  favor  of  the  a(- 
fignees  ci  the  bankrupt*  and  therefore*  that  they  ougbt 
not  to  have  recovered  in  this  cafe. 

Judgment  reverfed— and  judgment  of  non  pros  to  be 
entered. 


UNITED  STATES  v.  SIMMS. 


U. Statis 

SiMMS. 


TheaascifcoD- 
greft  of  ft7th 
Feb.  uid  3d  of 
March,  i8ox, 
ooDcerning  the 
<liftria  of  Co- 
lombia, haine 
not  changed 


ILrROR  from  the  circuit  court  of  the  diftrid 
of  Columbia*  fitting  at  Alexandria*  to  reverfe  a  jadg* 
ment  rendered  by  that  court  for  the  defendant*  on  an  in- 
diflmeot  for  fuffering  a  faro  bank  to  be  played  in  bis 
houfe*  contrary  to  an  a£l  of  aflembly  of  Vixginia. 

The  indictment  fcts  forth,  that  Simms*  <<  on  the  i ft 
<<  April)  1801*  with  force  and  arms*  at  the  county  of 
<<  Alexandria^  did  fuffer  the  game  called  the  faro  bank  to 
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^  be  pbytdf  by  divers  perfen8»  in  a  houfe  of  which  he»  U.  Statbs 
<<  the  faid  Jefle  SimmSi  then  and  therei  at  the  time  of  the         "f* 
««  faid  play,  had  the  poflei&on  and  ufe,  contrary  to  the      Simms. 
««  form  of  the  ftatute  in  that  cafe  lately  made  and  pro-  ▼ 

«*  Tided,  and  againft  the  peace  and  government  of  the  diclawsofMa- 

by  congreff  as  * 

The  record  which  came  up  contains  a  bill  of  exceptions,  the  laws  of  that 
taken  by  the  attorney  for  the  United  States,  to  the  opi-  f^^'^^ 
nion  of  the  court;  which  opinion  was,  "  rfiat  the  pro-  chaii^of  jurif% 
^  ceeding  by  indidment  to  recover  the  penalty  impofed  didiou  reoder- 
««  by  law  for  the  ofience  ftatcd  in  the  indidment  in  this  J***  «*»«"§?  of 
«  cafe  filed,  was  improper,  illegal,  and  could  not  be  fuf-  r^^"^^' 

<«tained«"  tur^'and  pe- 

nalties^ arifinr 

TUz&  of  aflcmbly  of  Virginia,  7^«<,r7  ip,  I7>8,  ^P^^'u^ 
p.  4«  ct*  2,  $•  3,  upon  which  the  mdittment  was  founded,  ^^  ^^  ^^  f^^ 
is  in  thefe  words,  «  Any  perfon  whatfoever,  who  (hall  fuf-  for  and  recover- 
«  fcr  the  game  of  billiards,  or  any  of  the  games  played  at  cd  in  the  fame 
a  the  tables  commonly  called  the  A.  B.  C— E.  O.  or  faro  ^^^  ^j^^- 
^  bank,  •r  any  other  gaming  table,  or  bank' of  the  fame  of  jurifdiaion, 
^  or  the  like  kind,  under  any  denomination  whatever,  to  »«<«/»  1 
^  be  played  in  his  or  her  houfe^  or  in  a  houfe  of  which  ^' 
«'  he  or  (he  hath  at  the  time  the  ufe  or  pofleffion,  (hall, 
<<  for  every  fuch  offence,  forfeit  and  pay  the  fum  of  one 
«<  hundred  and  fifty  dollars,  to  be  recovered  in  any  court 
w  of  record,  iy  any  per/om  who  voiU  fui  fwtht  Jame!^ 

«*$»<.  The  i^relidii^g  juAice,  as  well  in  the  diftriA  as 
^  in  all  the  inferior  courts  of  law  in  this  commonwealth, 
<<  (hall  conftantly  give  this  a6l  in  charge  to  the  grand  ju- 
<<  ries  of  their  courts,  at  the  times  when  fuch  grand  juries 
w  (hall,be  fwom.'' 

M^frn^  attormyfor  the  United  State/. 

The  only  aueftion  is  whether  an  indi^hnent  was  the 
proper  proceu. 

This  depends  upon  the  aA  of  aflembly  of  Virginia  of 
the  19th  of  January,  1798,  and  the  ads  of  congrefsre* 
Qieding  the  dillrid  of  Columbia. 

By  the  a£l  of  congrefs,  27  Februaryj  1801,  vol.  5.  p^ 
a68*  ch.  86.  ^»  I .  it  is  ena Aed  that  the  law«  of  Virginia  (hall 
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U.  Statbs  be  and  continue  in  force  in  thatptit.of  the  diftrid  whidi 
9*         wa8  ceded  by  Virginia.     And  by  tbe  aA  of  congrefs  of 
SiMM«.    ^  j^  Martb^  1801,  p.  187.  ^  a;  fopplementarjr  to  the  ad 
*  of'  27th  February,  it  is  enaded,  «  that  all  indiAmeots 

<<  fliaJl  run  in  the  name  of  the  United  iltates,  and  con- 
^<  dude  againft  the  peace  and  gorenunent  thereof;  and 
<<  all  fines,  penalties  and  forfeitures  accruing  under  the 
*^  laws  of  the  ftates  of  Maryland  and  Virginia,  which 
<<  by  adoption  have  become  the  laws  of  this  diftriA,  (hall 
**  be  recorered  with  cgfts,  by  indi&ment  or  information  m 
^  the  name  of  the  United  States,  or  by  aftion  of  debt  in 
^  die  name  of  the  United  States  and  of  the  informer; 
^  one^Jialf  of  which  fine  (hall  accrue  to  the  United  States, 
<<  and  the  other  half  to  the  infontier ;  and  the  faid  fines 
<<  (hall  be  coUeded  by,  or  paid  to  the  maT(hal,  and  one- 
^  half  thereof  (hall  he  by  him  paid  o^er  to  the  board  of 
<<  commifllioners  herein  after  eftabliihed,  and  the  other 
<c  half  to  the  informer.'' 

By  the  a£t  of  Virginia  the  penalty  is  to  be  recovered  by 
nnj  perfon  who  wUfuefar  the  fame.  If  the  queftion  had 
depended  upon  this  ad  alone,  it  would  not  have  been 
brought  before  this  court.  But  the  aft  of  congre(s  has 
changed  the  mode  of  recovery,  and  made  an  indiftment 
neceflary. 

C  Lee^  for  defendant. 

«  When  a  ftatute  appoints  a  penalty  for  the  doing  of  a 
^*  thing  which  was  no  offence  before,  and  appoints  how 
«  it  (hall  be  recovered,  it  fliall  be  puni(hed  by  that  means, 
«<  and  not  by  indiftment.'*  Cro.  Jac.  643.  Ca/lles  cafty 
and  2.  Burrow^  803,  Rex  v.  Robinjm. 

The  ftatute  of  Virginia  contains  in  itfelf,  the  mode  of 
profecution  ;  and  it  being  fuch  (to  wit,  an  aftion  of  debt 
by  an  informer,)  as  could  not  be  afiefted  by  the  transfer 
of  jurifdiftion,  and  the  ftatute  being  adopted  by  congreft 
in  totOy  there  is  no  nece(rity  of  reforting  to  another  mode. 
The  fupplementary  aft  of  congrefs  of  the  3d  of  March 
1801  was  intended  to  operate  upon  thofe  cafes  under  the 
laws  of  Virginia,  where  it  had  been  neceflary  to  ufe  the 
name  of  the  commonwealth  in  the  recovery  of  fines,  for- 
feitures and  penalties,  and  can  not  be  fappofed  to  intend 
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t#  tAe  away  a  priTate  right,  or  to  alter  die  mode  of  pro-  U.  Statm 

iecution,  unlefs  fome  alteration  had  become  neceflarjr,  in         'C'* 

confequence  of  the  change  of  government.  That  z€t  muft      Simms. 

be  conftnied,  reddtndajngulajingiilis\  that  is,  where  the  v     ^ 

mode  of  profccution  under  the  ftate  laws  was  by  indiA'* 

ment,  or  information  in  the  name  of  the  ccHnmonwealth, 

it  fbould,  in  future,  be  by  indiAment,  or  information  in 

die  name  of  the  United  States  $  and  where,  by  the  ftate 

laws,  the  mode  of  profecution  was  an  adion  qui  tam^  or  an 

aAkm  of  debt  in  the  name  of  the  informer,  it  ihould,  in 

future,  be  an  adion  qui  tarn  in  the  name  of  the  United 

States  and  of  the  informer,  or  an  a^on  of  debt  in  th» 

name  of  the  informer  alone. 

Jda^Hj  in  reply* 

The  kgiflature  of  Virginia  certainly  had  the  right  and 
power  to  alter  the  mode  of  recovering  the  penalty,  if  thej 
thoDght  proper ;  fo  had  conereb  as  ibon  as  the  jurii- 
diAion  devolved  upon  them.  The  words  of  the  zGt  of  con- 
greis  are  fufficiendy  broad  to  take  in  this  cafe.  The  aA 
fays,  all  fines,  penalties  and  forfeitures  Jballht  recovered  * 
by  indiAment,  or  information  in  the  name  of  the  United 
States,  or  by  adiion  of  debt  in  the  name  of  the  United 
States,  and  of  the  informer  \  that  is,  where  the  penalty  is 
to  be  recovered  without  the  intervention  of  an  informer, 
there  it  (haU  be  by  indi&ment  or  information  in  the  name 
of  the  United  States ;  but  where  an  informer  appeals  and 
claims  the  penalty,  there  it  (hall  be  a  qui  tarn  a£lion  of 
debt  ;  and  half  the  penalty  is  to  go  to  die  United  States^ 
and  half  only  to  the  informer.  In  this  cafe  there  was  no 
informer  who  claimed  the  penalty.  The  prefentment 
was  made  by  the  grand  jury. 

Congrels  did  not  mean  fimply  to  rctiAct/ngulaJinguUs. 
It  was  found  that  the  criminal  code  of  Virginia  could  not 
be  carried  into  effe£t  in  this  diftri£l  for  want  of  a  pene- 
lentiary  houfe^  Congrefs  therefore  took  up  the  criminal 
fyftem  and  revifed  it.  They  have  pointed  out  both  the 
mode  of  profecution  and  the  appropriation  of  the  penalty.. 
They  have  allowed  an  informer  to  come  in,  in  all  cafes» 
and  claim  half  of  the  penalty;  and  where,  by  the  ftate 
laws,  the  whole  went  to  the  informer,  they  have  declared 
that  batf  (hall  go  tp  tba^  United  Sut^s. 
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v.  STAtBt       Feb.  23d.    7Z#  Ciirf  Jtj/lUi  delifered  the  oj^ioh  of 
'^*         the  court. 

SiMMt. 

^  ▼  *  Thit  it  a  writ  of  error  to  a  judgment  of  the  circuit 
court  of  the  diftri£i  of  Columbia^  fitdng  ia  the  couotj  of 
Alexandria,  in  the  foUowing  cafe. 

By  an  a£fc  of  the  l^iflature  of  Virginia  a  petudty  of 
£*iS^  >•  impoled  on  any  perfon  Hrho  pcmiitt  certain 
garner  enumerated  in  the  a£l,  to  be  played  in  a  faouft 
of  whidh  he  is  the  proprietor,  Tlie  penalty,  by  that  a^ 
18  given  to  any  perfon  who  will  fue  for  the  fame. 

After  the  paflage  of  this  aA,  congrefs  aflumed  the  go» 
▼emment  of  the  diftrid,  and  declared  the  bws  of  Ma- 
ryland to  remain  in  force  in  that  part  of  the  diftri£k  which 
hiad  been  ceded  by  Maryland ;  and  the  laws  of  Viiginia 
to  remain  in  force  in  that  part  of  the  diftriA  wluch  had 
.    been  ceded  by  Virginia. 

Subfequent  to  the  ad  of  aflumption  an  m£k  pafled,  fap 
plementary  to  thread  entitled  <«  An  aA  concerning  the 
diftriA  of  Columbia  \**  the  fecond  feAion  of  which  is  in 
thefe  words :  (here  the  chief  jultice  read  the  iR^iole  fep- 
tioni  and  the  fubftance  of  the  indi<3nient.) 

It  is  admitted  that,  under  the  laws  of  Virginia,  an  iiip* 
di£lmAit  for  this  penalty  could  not  be  fuftained ;  but  it  is 
contended  that  the  claufe  in  the  fupplemental  9iEt  which 
has  been  recited,  makes  a  new  appropriation  of  the  pe* 
nalty,  and  gives  a  new  remedy  for  its  recovery. 

It  is  infifted  that  the  words  «  all  fines,  penalties  and 
**  forfeitures  accruing  under  the  laws  of  Maryland  and 
«  Virginia,"  &c.  neceflarily  include  this  penalty,  and  by 
giving  a  recovery  in  the  name  of  the  United  Sutes  bf 
indictment,  appropriate  the  penalty  to  the  public  treafory. 
On  the  part' of  the  defendant  in  error  it  is  contended  that 
the  words  relied  on  do  not  change  the  law,  further  thsn 
to  fubftitute  in  all  a£Uons  heretofore  carried  on  in  the 
names  of  the  dates  of  Maryland  and  Virginia  refpe£l« 
ively,  the  name  of  the  United  States  inftead  of  diofe 
names  ^  and  that  the  provifions'of  the  aft  apply  only  to 
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fineS)  penalties  and  forfeitures  accruing  to  the  govern-  U.  Statbb 
ment.  v. 

SiMMS. 

This  fuhje£l  will  perhaps  receive  fomeelutidation  from  '■'     y  ' 
a  review  of  the  two  afts  of  congrefs  relative  to  the  dif- 
tn€t  of  Columbia. 

The  &rft  fedion  of  the  firft  ad,  declaring  Aat  the 
laws  of  the  two  ftates  refpeAively  ihould  remain  in  force 
in  the  parts  of  the  territory  ceded  by  each,  was  perhaps  ^ 
only  declaratory  of  a  principle  which  would  have  been 
in  full  operation  without  fuch  declaration ;  yet  it  ma- 
nifefts  very  clearly  an  intention  in  congrefs  not  to  take 
up  the  fubje£l  of  a  review  of  the  laws  of  the  diftri6l  at 
that  time,  but  to  leave  things  as  they  then  were,  only 
adapting  the  exifting  laws  to  the  new  fituation  of  the 
people. 

Every  remuning  feflion  of  the  a  A  to  the  16th,  is  em* 
ployed  on  fubjeQis  where  the  mere  change  of  government 
required  the  intervention  of  the  general  legiilature.  . 

The  fixteenth  feflion  continues  ftill  to  manifeft  a  foli« 
citude  for  the  prefervation  of  the  exifting  ftate  of  things, 
£[>  far  as  was  compatible  with  the  change  of  government^ 
by  declaring  that  nothing  contained  in  the  a^  (hould  be 
conftnied  to  afie£l  rights  granted  by  or  derived  from 
the  a£ts  of  incorporation  of  Alexandria  and  Georgetown, 
or  of  any  body  politic  or  corporate  within  the  &id  dif- 
tti&f  except  fo  far  as  relates'to  their  judicial  powers* 

This  a£l  had  given  to  the  circuit  court,  which  it  efta- 
bliflied,  cognizance  of  all  crimes  committed  in  the  diftridt, 
and  of  all  penalties  and  forfeitures  accruing  under  tht 
laws  of  the  United  States. 

It  was  foon  perceived  that  the  criminal  jurifdiAion  of 
the  court  could  not  be  exercifed  in  one  part  of  the  dif- 
triA>  becaufe  by  the  laws  of  Yirginia,  perfons  guilty  of 
any  offence,  kls  than  murder  in  the  firft  degree,  were 
only  punifhable  in  the  penitentiary  houfe,  eredled  in  the 
city  of  Richmond,  which  punilhment  the  court  of  Cor 
luoabia  could  notinflidi;. 
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tj.  States       It  was  alfo  perceired  that  fome  embarrafSnneiit  woM 
V.  arife  refpeding'the  ftfle  in  which  fuits,  theretof oie  &• 

SiMMf  •      reded  to  be  brought  in  the  names  of  Maryland  and  Vir- 
^  '     V        '  ginia,  flioold  thenceforth  be  profecuted.    The  refpeAin 
laws  authorizing  them,  and  which  were  confidered'a 
baring  been  re-enaAcd  by  congrefs,  totidem  virHs^  di^ 
se^ed  fuch  fuits  to  be  profecuted  in  the  names  of  Mary- 
'  bind  and  Virginia,  refpe£tiTely.    The  continuance  of  dus 

ftyle  in  the  courts  of  the  United  States  was  gh^ingly  im- 
proper, and  it  was  thought  neceflary  to  change  it  by  ex* 
prefs  provifiom  Thefe  objeds  rendered  the  ^pplemental 
.  luEk  neceflary,  which  provides,  that  the  criminal  law  of 
Virginia,  as  it  ezifted  before  the  eftaUifliment  of  a  p6> 
nitentiary  fyftem,  iboold  continue  in  force,  and  that  alt 
indiftments  (hall  ran  in  the  name  of  the  United  States  i 
^d  all  fines,  penalties,  and  forfeitures,  accruing  under 
the  laws  of  the  ftates  of  Maryland  and  Virginia,  fludlbe 
^OTered  with  cofts,  &c. 

The  refidue  of  this  fupplemental  aft  changes  nothing, 
and  only  fupplies  provifions,  required  by  the  rerdutioii 
in  government,  and  which  had  been  omitted  tn  the  ozi* 

This  view  of  the  two  ads  would  fnrnifli  ftrong  reafan* 
for  fuppofing  the  objed  of  congrefs  to  have  been,  not  ts 
change,  in  any  refped,  the  exifting  laws,  further  than 
the  new  fituation  of  the  diftrid  rendered  indifpenfiUy 
neceflary ;  iind  that  the  fines,  penalties,  and  forfeitures  al- 
luded to  in  the  aft,  are  diofe  only  which  accrued  by  law, 
in  the  whole  or  in  part,  to  government ;  and  for  the  re- 
covery of  which  the  remedy  was  by  indidment  or  inform- 
ation, in  the  name  of  the  ft  ate  in  whidi  the  court  fat,  or 
by  a  qui  tarn  a Aion  in  which  the  name  of  the  ftate  was  to 
be  ufed.  It  can  not  be  prefumed  that  congrefs  could 
have  intended  to  ufe  the  words  in  the  unlimited  fenfe  con- 
tended for. 

By  the  laws  of  Virginia,  an  officer  is  Kabk  to  a  heafy 
fine  for  not  returning  an  execution  which  came  to  hu 
hands  to  be  ferved,  or  for  retaining  in  hb  hands  moitey 
levied  on  fuch  execution.  This  goes  to  the  party  injured, 
and  on  his  motion  the  judgment  tor  the  fine  is  to  be  ren- 
dered.   It  would  be  going  a  great  way  to  conftrue  this  sA 
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SiMIIS. 


^ft  congrefii  as  making  fuch  a  fine  recoverable  for  the  ufe  U.  Statm 
•of  the  United  States ;  and  yet,  this  would  be  the  confe- 
^iicnce  of  conftruing  it  to  extend  to  fines  and  penalties 
accruing  by  law,  not  to  goyemment,  but  to  individuals. 

If  a  penalty  recoverable  by  any  individual,  I^  aftion 
«of  debt,  was  to  be  confidered  as  defigned  to  be  embraced 
by  the  fecond  fe^on  of  the  fupplemental  a£l,  ftill  an 
,a£kioD  of  debt  in  the  name  of  die  United  States  antf 
4>f  the  informer,  would  ieem  to  be  the  ^remedy  given  by 
the  aa. 

The  principle,  reddenJa  Ji»fSf*^]fingMlis^  would  be  ap- 
plicable ;  and  it  would  feem  to  the  court  more  proper 
MO  £tt|qpo(e  the  qui  tarn  a£tion,  given  in  this  cafe,  to  be 
,tfae  remedy,  thsui  an  indiAment. 

The  court  therefore  is  of  opinion  that  there  is  no  erro^ 
in  the  judgment,  and  that  it  be  affirmed.* 


FENWICK  V.  SEARS'S  ADMINISTRATORS. 


lifRROR  from  the  judgment  of  the  circuit  court  An  admimftra- 
of  the  diftria  of  Columbia,  fitting  at  Wafliington,  in  tor,  havbg  hajl 
an  aaion  on  the  cafe  on  a  foreign  bill  of  exchange,  by  |^'^'([^tion'in 
the  adminiftrators  of  the  indorfee  againft  die  indorfcr.  Maryland  be- 
fore the  fepara*^ 
The  .cafe,  as  it  appears  in  the  pleadings  and  bills  o^  Ij-^^f^^l 
^CEOeptions,  was  as  JFollows :  ^  Wafr^thlT* 

Vrif  tiial  ftatet, 

Francis  Lewis  Taney,  at  Paris,  in  France,  drew  the  ^^  not,  after 
following  bUl  of  ei^change:  «  Paris,  5th  Auguft,  1797,  ^JlfJS^^;, 
^<  Sixty  days  after  fight  of  this  my  fecond  of  exchange,  tion  in  that  part 
^  (firft  and  .third  not  paid)  pay  to  the  order  of  Mr.  Jo-  of  the  diftria 

ceded  by  Ma- 

•  Tlic  defendant's  coonfel  prayed  that  the  aifimiance  might  be  nuHk  ^/^'tijjfj"" 
X9JU.     It  was  fuggefted  by  fume  of  the  gentlemen  of  the  bar,  that  the  \^^^^.  ^  ^ 
quefUon  of  giTing  cofts  againft  the  United  States  would  be  fully  argued  ^liniftration  • 
In  the  cafe  of  the  United "Btatci  ▼-  Hooe,  at  this  term     The  court  there-  ^^^       «  ^V 
-fore  poftponed  the  fubje^  till  that  argument  ihould  be  had.     That  caufe  ^^  ^      letters 
Ikowevcr  went  off  upon  another  ground  without  guy  argument  on  the  _:|L|n  the  di^ 
queftion  of  cofts.    And  the  court  did  not  give  any  dire£ons  refpeding     •  a 
Ac  cofta  in  the  prelent  cafe. 
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FiRwicK    c(  feph  Fenwick  the  fum  of  three  hundred  and  fifty  dol- 

't;.  €t  larsy  for  value  received  in  account,  which  charge  ai 

SiARs's      tt  advifed  by  your  moft  obedient  fervt  Fras.  Lew.  Tamy." 

APMiNfcs.^  ^,  rp^  Meflrs.  Befi.  Stoddert  and  John  Mafon,  GeoTg> 

'        ^  ^  ^        "  town,  Maryland/* 
Qnere,  whether  '  ' 

theadsofano- 

taryjpubhcwho  This  bill  was  indorfed  by  Fenwick  to  George  Sears,  of 
oertificjhimfeif  Baltimore,  and  on  the  30th  of  March,  1798,  itwaspre- 
miffien^^'nr  ^^^^^^  ^^^  acceptance,  refufed,  and  proteftcd  in  the 
fwora,  are  va-  ufual  form  for  non-acccptancc,  by  Samuel  Hanfon  of  Sa- 
Jid,  if  he  be  mucl,  ftiling  himfelf  notary  publjc  for  the  county  of 
^^Jy^*PP^"*JJ^  Montgomery  in  the  date  of  Maryland,  dwelling  in 
fwonTin  doe  ^  GeorgCrtown,  in  faid  county,  July  ctmmifficned  andjvjortu 
form? 

Whether,  be-  On  the  2d  of  June,  1798,  payment  of  the  bill  wasde- 
i^^'S!  dt  "landed  of  the  drawees  by  the  fame  notary,  and  refufed, 
certificate  of  a  whereupon,  on  the  fame  day  he  proteftedit  in  the  afual 
notary  public,  Yorm  for  non-payment.  Fenwick,  the  indorfer,  was  at 
■^^m*Iffiowd  ^^^  ^™^  ^^  indorfing,  and  had  been  for  ten  years  before, 
«*  and  fworn,"  ^  refident  of  France,  but  in  the  year  1 800  he  came  tothi$ 
can  be  contra*  country,  and  on  the  4th  of  April,  1801,  the  plaintifis 
***^*^V  below  brought  fuit  againft  him  here  upon  his  indorfemeat. 

teft  for  noni^°"  "^^^  declaration  had  two  counts,  one  upon  the  fion-aicept" 

gayment  of  a    ance  of  the  bill,  the  other  for  money  had  and  received. 
iilcif  exchange 

^1^1^%       Tbc  defendant  below  pleaded, 

of  grace? 

Whether  the  ift.   Non^aJfumpsiU 

reafonableneff 

TOatlcr  o*f  fed,  ^^-  Th*^  *^^  plaintiffs  *<  have  not  obtained  letters  of 
or  matter  of  '  ^<  adminiftration  on  all  and  (ingular  the  goods  and  chat- 
Jaw  ?  u  tels,  rights  and  credits,  which  were  of  the  faid  George, 

.  Whether,  on  a  c«  at  the  time  of  hisdeceafe,  to  wit,  at  Wafhington  coun- 
count  tor  mo-  ^       -.,  ii.*.  ,  .i-**,        #. 

ncy  hadandrc  "  ^7  aforelaid,  and  this  he  is  ready  to  verify,  wherefore 

cdved,  notice  ««  he  prays  judgment,"  &c,  to  which  the  plaintiffs  replied, 
of  non-acccpt-  cc  that  the  faid  George  Sears,  the  inteftate,  departed  this 
^"wmCTt  "  ^'f<^>  '^^  ^  *^^"  ^f  Baltimore,  in  the  county  of  Bal- 
be  ncceffary  to  "  timorc,  in  the  (late  of  Maryland,  which  was  at  diat 
charge  an  in-     «  time  his  place  of  refidence,  on  the  day  of 

k^r«''°the  ***"'^  *^  y^^^  ?^  ^^  ^^^  ^^^^>  inteftate;  and  after- 
time  oV  in-  "  wards,  to  wit,  on  the  8th  day  of  November,  in  the 
dorfemfnt,  that  "  year  aforefaid,  adminiftration  of  all  and  fingular  the 
the  f!r^wer  had  u  goods  and  chattels,  rights  and  credits  of  the  uid  intcf- 
no^nght  to       ^  ^^^^^  ^^g  jgranted  to  the  faid  John  Strieker  and  Henry 
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**  Payfon>  in  due  fbrai  of  law,  by  William  Buchanan, 
^*  regifter  of  wills  for  Baltimore  county  aforefaid ;  an 
<<  exemplification  of  the  letters  of  adminiftration  granted 
<<  to  the  fatd  Strieker  and  Henry  Payfon  as  aforefaid,  duly 
«<  authenticated,  is  now  here  to  the  court  produced ;  and 
«*  this  they  are  ready  to  verify ;  wherefore,  they  pray 
**  judgment,"  &c.  To  this  replication  there  was  a  gene« 
^  rai  demurrer  and  joinder  i  which  demurrer  was  over* 
««  ruled  by  the  court  below.^ 

On  the  trial  of  the  iflTue  in  fa&,  five  bills  of  exceptions 
taken  by  the  defendant's  counfeL 


Fbkwic(> 

Sbaxi's 

Adminxs. 


The>firft  ftated  that  the  defendant  objeded  to  thefe- 
cond  biU  of  thefetof  exchange,  going  in  evidence  to  the 
jury,  unlefs  the  plaintiff  firft  offered  evidence  to  account 
lor  the  firft  and  third  of  exchange,  and  to  ihew  that  they 
or  either  of  them  were  not  paid  or  pafled  in  the  courfe 
of  bufinefs  to  fome  other  perfon  who  ftiU  holds  the  fame^ 
but  the  court  over-ruled  the  objedion,  and  fuffered  the  fe- 
cond  bill  to  be  read. 

The  fecond  bill  of  exceptions  ftated  that  the  defend- 
ant obje£ted  to  the  admiifion  of  the  two  protefts  in  evi- 
dence, becaufe,  as  he  alleged,  Samuel  Hanfon  of  Sa- 
muel, was  not  a  notary  public  on  the  30th  of  March, 
1798,  or  on  the  ad  of  June,  1798,  and  to  prove  this  the 
defendant  offered  to  give  evidence  to  prove  that  the  faid 
Hanfon,  previous  to  the  30th  of  March,  1798,  had  been 
.  named  and  appointed  by  the  governor  of  the  ftate  of  Ma- 
ryland, by  and  with  the  advice  and  confent  of  the  council  of 
Maryland,  a  notary  public,  but  that  he  never  did  take 
the  oath  or  oaths  prefcribed  for  a  notary  public  to  take, 
until  after  the  3d  day  of  June,  1798,  but  the  court  were 
of  opinion  that  the  evidence^  offered  to  prove  that  the 
fsad  Hanfon  was  not  a  notary  public,  was  not  admiflible 
for  that  purpofe,  and  refufed  to  let  the  faid  evidence  be 
^ven ;  and  the  protefts  were  permitted  to  be  read  to  the 
jury. 

3d.  That  the  defendant's  counfel  prayed  the  court  to 
dire£l  the  jury  that  the  proteft  for  non-fayment  is  not  fuch 

*  The  jurifdidloD  of  the  feyeral  ftmtes  of  Virginia  and  Maf7laDd  over 
the  territory  ceded  by  them  to  the  United  States,  for  the  feat  of  govcm- 
meat,  ceafed  qd  the  firft  Monday  of  December,  1800. 


f.6% 
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FsKwicK    a  proteft  as  hj  the  law  of  merchants  is  reqoiredf  and  im 

'v.         not  made  within  the  time  bj  iiyo  law  and  cuftom  of 

Ss  ARs's     merchants  requ^ed,  and  therefore  that  the  plaintiffs  can- 

Admihrs.    ^^  ij,  ^jg  ^jjjg  recover  of  the  defendant  upon  the  fM 

bill  of  exchange  ;  but  the  court  refiufed  to  give  fuck  iv 

ftruflion. 

4th.  The  fourth  bill  of  exceptions  ftated  at  gieat 
length  the  teftimony  of  feveral  witnefles,  tending  to  Okw 
notice  of  the  non-payment  given  to  the  defendant  in  this 
country  fome  time  in  1800  or  180 1,  and  that  the  defend- 
ant had  made  fome  propofitions  for  fettling  the  bill.  That 
the  drawees  had  no  funds  of  the  drawer  in  their  hands. 
That  thedrawees  held  a  deed  from  the  drawer  of  ceitam 
lands  in  Georgia  and  North-Carolina,  and  an  affignment 
of  a  large  demand  on  the  French  government,  and  tf 
another  large  demand  againft  an  individual  in  France, 
which  they  held  in  trufl:  to  pay  certain  debts  due  iiroHi 
die  drawer,  and  to  pay  him  the  fnrplns  if  any.  Thst 
they  had  permitted  the  drawer  to  go  to  France  and  attend 
to  thefe  claims  and  fell  the  lands,  but  that  it  was  ander<- 
ftood  between  them  and  the  drawer  that  he  (hould  bear 
his  own  expenfcs,  but  that  they  did  not  inform  the  de- 
fendant of  that  circumftance.  That  at  the  time  he  went 
they  thought  favourably  of  the  truft  and  wrote  by  the 
drawer  to  the  defendant,  e:apre{Hng  their  opinion  of  it, 
«nd  inclofing  to  the  defendant  a  power  of  attorney  to  ad 
for  tliem  in  the  bufinefs  and  to  receive  any  monies  that 
might  be  recovered  underJJse  truft,  and  informing  him 
that  the  drawer  would  attend  and  look  after  the  faid  coo« 
cerhs.  That  at  the  time  of  {nrefenting  the  bill  they  had 
not  received  any  money  under  the  truft,  but  were  in  ad^ 
vance  on  that  account.  Tliat  the  bill  Iv'as  endorfed  by 
the  defendant  to  enable  the  drawer  to  raife  money  is 
France,  for  the  purpofe  of  fupporting  his  necefiary  ex- 
penfes  whiift  he  was  profecuting  there  tho&  claims  io 
which  the  drawees  were  intetefted  as  truftecs,  and  that 
the  drawer  fold  them  for  that  purpoie.  That  the  defend- 
ant came  to  this  country  on  bufinefs  in  O^ober  iSoOi 
and  returned  to  France  in  May  1 802,  and  during  his  ftaf 
in  this  country  made  Georgetown  his  place  of  refidenoe. 

That  after  this  bill  was  drawn,  the  drawer  received  in 
France  a  Turn  of  between  2000  and  3000  dollars,  in  the 
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BegTohiiif  of  die  year  1798$  that  during  the  years  1798, 
1799^  and  i8ao,  French  fliips  were  permitted  to  fail  di- 
ici^y  from  America  to  France^  for  the  purpofe  of  carry- 
ing French&ien  home  1  this  happened  perhaps  twice  a 
year  or  oftener.  That  during  thefe  years  there  was  a 
cooimunication  between  America  and  France  for  letters^ 
fcc.  through  the  medium  of  London  and  Hamburgh. 
That  after  the  fpring  of  1798,  American  veffels  were  v^^ 
vy  often  captured  by  the  French  armed  vtiTels  on  the  high 
fe^;  and  that  at  die  time  prerious  to  the  year  17989 
America^  fliips  were  embargoed  in  France. 

The  defendant  then  prayed  die  court  to  inftrufl  the 
jury  that  upon  the  whole  evidence,  as  ftated,  the  plain- 
tiffii,  by  their  tief^c£t  in  not  giving  notice  to  the  defend- 
anty  the  indorfcr  on  the  faid  bill,  that  it  was  protefted 
for  noTV  acceptance  and  for  non-payment,  fooner  than 
they  did,  had  rekafed  the  defendant  from  all  refponfibi- 
Hty  on  the  fame,  and  could  not  recover  thereon ;  which 
direAion  was  not  given  as  prayed,  the  court  being  di- 
vided in  opinion  whether,  in  this  cafe,  the  queftion  of 
reafonable  notice  was  a  matter  of  law  to  be  determined 
by  the  court,  or  a  matter  of  faft  to  be  determined  by  the 
jury.  But  the  court  were  of  opinion,  and  fo  direded  the 
jury,  that  if  thevjbould  be  of  opinion  from  the  evidence^  that 
the  defendant  nvho  ind^rfed  the  bill  drawn  by  F.  L,  Taney  in 
tbis/uit,  kneKv^  at  the  time  of  fuch  indorfement^  that  the  faid 
Taney  had  no  effeEls  in  the  hands  of  the  drawers^  on  which 
he  cmdd  drenvj  notice  of  the  non-payment,  or  of  the  pro- 
te&  therefor,  was  not  neceflary  to  enable  the  plaintifiRi  tor 
recover,  in  din  aAion,  on  the  count  for  money  had  and  re^ 
eehfied* 

The  fifth  bill  of  excepdons,  after  repeadng  the  evi- 
dencre  at  length,  ftated  that  the  defendant  prayed  die  court 
to  inftru£i  the  jury,  that  although  they  might  be  of  opi« 
nionthat  Fenwick,  die  defendant,  knew  at  thedmeof  his 
indorfement  that  die  drawer  had  no  e£Fe£ls  in  the  hands 
of  the  drawees  on  which  he  could  draw,  yet,  to  fupport 
an  a£tion,  on  die  bill  of  exchange,  againft  die  defendant, 
it  was  neceflary  for  the  plaindffs  to  give  him  reafonable 
Qotioe  of  die  ^oteft  of  the  bill  for  mm<icceptance  or 
xion-payment,  one  or  the  other  $  and  that  under  the  cir< 
cumftanges  of  this  ^afe,   nodce  to  the  faid  Fenwick  of 


Fekwick^ 

*V0 
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Fbnwick    fuch  proteft  for  non-acceptance,  or  non-payment,  m  Or* 

'V'         tober  1 800,  was  not  reafonable  notice ;  whereiqK>n  the 

Sbaks's     court  were  of  opinion  and  diredcd  the  juiy  that  if  they 

^AoMyNKs.  ^  were  fatisfied  from  the  evidence  that  die  defendant,  at  the 
time  he  endorfed  the  bill,  knew  that  Taney  had  no  efk&$ 
in  the  hands  of  the  drawees,  upon  which  he  could  dxaw, 
ftill  it  was  neceflary  for  the  plaintifis,  in  order  to  fupport 
their  aAion  againft  the  defendant,  upon  theory?  count  m 
the  declaration,  to  give  him  reafonable  notice  of  the  pro- 
teft for  non-acceptance  or  for  non-pajment,  one  or  the 
other;  but  whether  under  the  circumftances  of  thiscafe» 
reafonable  notice  had  been  given,  to  the  (aid  Fenwick,  of 
the  faid  proteft,  the  court  gave  no  opinion  ;  being  divided 
m  opinion  whether  the  fame  was  matter  of  law  to  be  de- 
termined by  the  court,  or  matter  of  faA  to  be  detemuDed 
by  the  jury. 

Verdidi  for  the  plaintiff,  439  dollars,  and  46  cents, 
and  judgment  accordingly,  to  reverfe  which  the  pxtkox 
writ  of  error  was  brought  by  the  defendant. 

Maf9n^  for  plaintiff  in  error. 

Shnms  and  C.  Lee^  for  defendants. 

Mafin^  now  waved  the  confideration  of  the  firft  bill  of 
exceptions,  and  relied  upon  the  following  points. 

I  ft.  That  the  protefts  ought  not  to  have  been  admitted 
to  be  given  in  evidence,  becaufe,  Hanfon  who  made  them, 
although  he  ftiles  himfelf  notary  public,  was  not  a  nota- 
ry public. 

2d.  That  the  proteft  for  non-payment  was  not  a 
fufficient  proteft  to  charge  the  indorfer,  becaufe  it  was 
not  made  within  the  days  of  grace,  but  on  the  day  after 
the  laft  day  of  grace. 

3d.  That  the  notice  of  the  non-payment  given  to  the 
derendant  was  not  given  in  reafonable  time  i  and  did  not 
come  from  an  indovfee,  but  from  Judah  Hays,  for  whofe 
ttfe  this  fuit  is  brought.  The  court,  and  not  the  jttry> 
are  to  decide  what  is  reafonable  notice* 
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4A.  Hie  letters  of  adminiftration  granted  in  Maryland,  Fbvwick. 
before  the  jurifdi£lion  over  the  diftridl  of  Columbia  veft-  •^*  ^ 

ed  in  the  United  States,  do  not  authorize  the  pbintiffii  Sears'* 

to  maintain  an  adion,  as  adminiftrators,  within  the  dif-  '^^^^^^^^ ^ 
trid,  after  the  transfer  of  the  juriliiiaion.  ▼ 

I  ft.  That  Hanfon  was  liot  a  notary  public,  and  ther0* 
fore  the  proteft  void. 

A  proteft  by  a  perfon  having  due  authority,  is  the  only 
evidence  which  can  be  received  of  the  non-acceptance  or 
non-payment  of  a  foreign  bill,  to  charge  the  indorfer, 
KyJ,   136.    142.  (87.  91.^ 

The  only  perfon  who  can  have  fuch  due  authority  ia 
a  notary  public*  Kyd>  137-  (87.^ 

With  regard  to  inland  bills  and  promiflbry  notes,  the 
ftatute  of  Anne  is  adopted  in  Maryland,  and  the  courts  of 
Maryland  are  governed  by  the  fame  rules,  laws  and  au- 
thonties  as  the  Engliih  courts. 

By  the  conftitution  of  Maryland,  $.  48,  notaries  public 
are  to  be  appointed  by  the  governor  and  council.  Th? 
55th  fedion  declares,  *<  that  any  perfon  appointed  to  any 
««  office  of  profit  or  truft,  fliall,  before  he  enters  on  the  ex* 
«  ecution  thereof'  take  the  oath  therein  prefcribcd,  <«  and 
^  {hall  alfo  fubfcribe  a  declaration  of  his  belief  in  the 
««  Chriftian  religion.** 

The  a£k  of  aflcmbly  of  Maryland,  Feb.  1777,  ch.  5, 
prefcribes  an  oath  of  office  to  be  taken  before  the  officer 
enters  into  the  execution  of  his  office. 

The  a£l  of  aflembly,  Nov.  1779,  c.  45,  J.  2,  afcer- 
tain«  his  fees,  and  the  8th  fe£lion  prefcribes  the  form  of 
another  oath  to  be  taken,  before  entering  on  the  duties 
of  his  office,  under  a  penalty  of  £.  150. 

If  a  man  afliimes  a  charaAer  which  he  does  not  pof- 
fcfs,  and  a  feal  to  which  he  has  no  right,  his  adls  are  not 
oUi^tory.    No  man  can  conftitute  himfelf  a   notary 
pubUc.     If  not  duly  appointed  and  qualified,  his  proteft  ' 
is  not  better  than  the  proteft  of  any  other  perfon,    If 

La 
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ttHwicK.    Hanfon  had  not  taken  the  oaths,  and  if  he  could  not  s£t^ 

'V.  until  he  had  taken  them,  then  the  protcft  is  not  by  a  no— 

Sbars's      i^jj .  2nd  it  was  competent  to  the  defendant  to  give  cvi- 

Adminbs.^  dencc  to  prove  that  he  had  not  taken  the  neceflary  oaths* 

2d.  The  proteft  for  non-payment  was  made  a  day  too 
late.  The  bill  was  prefented  for  acceptance  on  the  30th 
of  March.  The  laft  day  of  grace  was  the  >ft  of  Jtme» 
The  proteft  was  on  the  2d  of  June. 

The  cnftom  as  to  the  days  of  grace  and  the  mode  of 
computation  of  time,  is  ftated  in  Kydf  9,  f6.J 

The  bill  muft  be  prefented  for  payment  within  the 
days  of  grace  and  protefted  on  the  /^  day  of  grace.  Kyd, 
136,  142,  (87,  97.) 

Although  the  bill  be  protefted  fot  non-acceptance,  yet 
it  muft  be  prefented  for  payment  at  the  time  it  becomes 
due  and  regularly  protefted  for  non-payment.  And  al- 
though a  right  of  aciion  accrues  upon  the  proteft  for  non-^ 
acceptance,  yet  the  holder  is  held  to  have  difcharged  the 
drawer  and  indovfers,.  unlefs  he  prefects  it  for  payment 
when  due,  and  regularly  protefts  it  for  non-payment.^ 
Kyd,  117,  120,^76,  79,  isfc.J  121,  137,  I3«,  151,  2«8. 

3d.  The  defendant  had  not  fuch  notice  of  the  proteftt 
for  non-acceptance  and  non-payment,  as  to  render  him 
liable. 

The  cafe  of  Brown  v.  Barry,  3  Dallast  365,  has  nt 
relation  to  this  cafe.  That  was  a  bill  drawn  in  America 
upon  a  perfon  in  Europe.  This  is  a  bill  drawn  in  Europe 
on  a  perfon  in  America,  and  is  therefore  fubje£l  to  the 
laws  of  the  place  where  drawn  and  indorfed,  as  to  the 
liability  of  the  drawer  and  indorfers.  The  engagement 
of  Fenwick,  the  defendant,  was  made  in  France,  and 
his  liability  is  to  be  determined  by  the  laws  there.  The 
obligation  of  the  drawer  and  indorfers  is  only  condi- 
tional; the  holder  muft  do  certain  things  to  entitle  him 
to  call  upon  them.  Kyd,  117,  f^6.J  He  is  bound  to 
give  regular  notice  of  non-acceptance^  to  all  the  preceding 
parties  to  whom  he  means  to  refort.. 
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Ad  to  the  proteft  being  for  want  of  funds  in  the  hands    Fbnwicc 
«of  the  drawees,  it  goes  only  to  difcharge  the  holder  from  'v* 

liis  obligation  to  give  notice  to  the  drawer,  but  docs  not     Sbars's 
•fuperfede  the  neceiEty  of  notice  to  the  indorfer.     A>rf,    Apmtnrs.^ 
i^9>  13 >>  f^^f  >^3'J   There  isreafon  for  this  diftinflion.  y 

A  drawer  may  have  a  good  reafon  for  drawing,  although 
he  has  no  efieds  in  the  hands  of  the  drawee,  but  yet  no 
injury  can  refuit  to  him  by  want  of  notice.  But  the  in- 
dorfer may  know  that  ^e  drawer  has  been  in  the  habit 
'Of  drawing ;  but  may  not  know  thb  exaA  ftate  of  the 
^unds  upon  which  he  drew.*  The  endorfer  cndorfes  on 
the  credit  of  the  drawer ;  and  notice  is  neceiTary  to.enabl^ 
him  to  take  meafures  to  fecure  himfelf  from  the  drawer. 

As  to  the  time  of  notice-— the  non-acceptance  was  on 
the  30th  of  March,  1798,  and  on  that  day  the  holder^s 
obligation  to  give  notice^  accrued,  but  he  did  not  give  it 
untU  January  or  February,  1801.  'Ihe  a£l  of  congrefs 
did  not  ftop  the  intercourfe  between  this  country  and 
France,  untU  ift  July,  1798.  There  is  no  evidence  that 
any  attempt  was  made  during  this  time  to  fend  notice. 
The  bill,  m  feven  months,  found  its  way  from  France  to 
.Georgetown,  and  what  prevented  its  getting  back  again 
in  feven  months  more  ?  The  evidence  ftated  in  the  bill  of 
exceptions  Ihews  that  there  was  always  a  circuitous  route 
by  which  letters  and  papers  might  have  got  to  France. 
There  is  alfo  evidence  that  the  drawer  was  able  to  pay 
for  fome  time  after  the  drawing  the  bill,  and  that  he  af- 
terwards left  France.  Notice  muft  be  given  by  the  iftr 
dorfee  himfelf y  Kyd^  126,  ^79,  80.^  The  only'  notice 
which  was  given  in  this  cafe,  was  by  Judah  Hays,  whp 
is  not  a  party  on  the  bill. 

The  court,  and  not  the  jury,  ought  to  have  decided  the 
queftion  of  reafonable  notice,  or  due  diligence.  It  is  a 
qucftion  of  law.  Kyd  126,  127,  (79,  80.)  Notice  muft 
be  given  by  the  firft  poft.  The  .courts  in  Maryland  have 
always  fo  decided.  If  the  court  have  not  decided  the 
queftion  of  due  diligence  they  have  erred.  They  have 
alfo  erred  in  the  opinion  which  they  did  give.  They  ad- 
mit that  reafonable  notice  is  necefTary  to  enable  the  plain- 
tiffs to  recover  upon  the  bill  on  the  firft  count,  but  that, 
in  cafe  the  defendant  below  knew  that  the  drawer  had  no 

'  See  EvaxM  op  bills,  6a  and  67,  Amq*.  editioo. 
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FsMWicK     funds  in  the  hands  of  the  drawees,  it  is  not  neceflary  to 
V.  prove  fuch  notice  in  order  to  enable  the  pluntifis  to  re* 

SsARS's      cover  on  the  count  for  meney  had  and  received*     It  is  not 
^AoMrvRB.  ^  known  on  what  grounds  the  court  below  could  takefuch 
▼  a  difttnAion.     There  was  certainly  nothing  in  the  evi- 

dence which  could  fupport  fuch  an  opinion.  If  the  holder 
had  been  guilty  of  fuch  negligence  as  to  difcharge  the 
indorfer  from  his  liability  upon  the  bill,  he  was  not  en- 
titled to  recover  upon  either  count.  It  was  an  objeAion 
which  went  to  the  Whole  merits  of  the  cafe  \  and  it  is 
not  like  the  cafe  where  a  fecurity  or  inftrument  nay  be 
vacated,  but  the  debt  ftill  remain. 

4th.  The  letters  of  adminiftration  granted  in  Mary- 
land did  not  authorize  the  plaintiffs  to  adminifterafiets 
in  the  diftriA  of  Columbia. 

The  laws  of  Maryland,  which  were  adopted  by  con- 
grcfs  for  this  diftri£l,  do  not  authorize  an  admlniilratioa 
of  ^iSets  under  letters  of  adminiftration  granted  in  another 
ftate.  And  fuch  has  been  the  uniform  courfe  of  decifiooi 
in  the  courts  of  Maryland  ;  becaufe,  by  the  teftamentaiy 
laws  of  Maryland,  the  adminiftrator  is  to  give  bond,  and 
render  an  account  of  his  adminiftration  s  and  the  afietl 
are  to  be  diftributed  in  the  manner  prefcribed  by  law. 

Although  this  is  the  law  of  Maryland,  and  the  laws  of 
Maryland  have  been  adopted  in  thisdiftri£(  by  congreft) 
yet  they  do  not  operate  as  laws  of  Maryland,  but  as  laws 
of  ihe  United  States.  And  although  the  law  is  the  fame, 
yet  the  jurifdiAion  is  different.  This  diftri£l,  and  (he 
ftate  of  Maryland,  are  to  «ach  other  as  feparate  ftates. 

Simmsj  for  defendants  in  error ^ 

I  ft.  As  to  the  objo£lion  that  the  notary  had  not  taken 
the  neceffary  oaths. 

It  is  believed  that  no  cafe  can  be  produced  to  fupport 
this  exception.  It  would  be  extremely  inconvenient  if  the 
dfls  of  a  commilTioned  minifterial  officer,  fliould  becoo- 
fidercd  as  invalid,  becaufe  he  had  neglected  to  take  an 
oath  prefcribed  by  law.* 

•  No^c.  See  the  care  of  Tkurjitm  v    SUtf§rd  ia  the  ezdieqaer,  l  Lwt- 
j^ychcj  Rep  377,  8vo  edition,  i6 18,  where  it  wa»  heli  that  the  towD 
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By  the  a£l  of  Aflembly  of  I779>  ^*  ^5*  ^  S>  ^  penalty 
is  enaded  for  not  taking  the  oath  there  mentioned.  This 
does  not  make  void  the  zAs  of  the  officer,  if  he  negle&s 
to  take  the  oath  required,  but  only  fubje^ls  hini  to  the 
penalty,  for  a£ling  without  taking  it.  Brom  this  it  may 
be  inferred  that  the  legiflature  confidered  his  a£ls  as  valid. 

The  court  did  not  err  in  refuGng  the  evidence  oflfered, 
becaufe  it  was  aa  attempt  to  prove  a  negative.  The  oath 
might  have  been  taken  before  any  judge,  or  juftice  of  the 
peaoe  in  the  ftate  of  Maryland,  or  any  alderman  in  the 
dtF  of  Annapolis.  The  law  does  not  require  fuch  oath 
to  be  recorded,  or  depofited  in  any  particular  place.  A  par- 
ty can  never  be  called  upon  to  prove  that  a  notary  public, 
who  protefts  a  bill  of  exchange,  was  duly  qualified  to 
make  &ch  a  proteft  $  confcquently  the  court  ought  not 
to  admit  evidence  that  he  was  not*  fo  as  to  throw  the 
1>urden  of  proof  upon  the  other  party.  There  is  no  penal- 
ty prefcribed  for  not  taking  the  oaths  required  by  the  con- 
ftitutiQn  of  Maryland,  and  by  thezGt  of  1779,  but  it  does 
not  follow  from  that  circumftance,  that  the  zSts  of  the 
<»fficer,  duly  appointed  and  commiffioned,  would  be  void 
by  his  not  having  taken  the  oaths,  becaufe  he  might  be 
indiAed  and  puniflied  for  his  contempt  of  the  law,  and  his 
ncgle€t  of  duty.  Innocent  people  ought  not  to  fufier  by 
his  negligence,  efpccially  as  they  have  no  means  of  know- 
ing whether  he  had  taken  the  oaths  or  not.  The  public 
comQiiffion  from  the  proper  authority  is  all  that  can  be 
required  to  prote£k  the  rights  of  third  perfons. 

It  is  true  that  in  the  paflage  cited  from  Kyd  136,  (87.) 
it  is  faid,  that  <<  die  perifon  whofe  office  it  is  to  do  thefe 
^  a£ls''  (that  is  make  protefts,  &c.)  «  is  in  common  lan- 
^  guage,  termed  ^  public  notary,"  but  it  is  alfo  faid  in 
Evans  94,  that  when  there  is  no  public  notary  in  the  place, 
die  proteft  may  be  made  by  any  other  perfon. 

ad.  As  to  the  time  of  making  the  proteft  for  non-pay- 
ment. 

The  time  when  a  proteft  ought  to  be  made  depends 
much  on  the  cuftom  of  the  place.     4  Bac.  ab.  GuillMs 

clerk  of  Oxford  vu  entitled  to  recover  hit  feet  aconungi  before  he  had 
taken  the  oaths. 
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Fbitwick 
v. 
"  Sbars's 
Adminrs. 


Ed.  687.  The  time  in  England  was  for  a  long  while  unfet- 
tlcd.  In  Sa/L  1 32»  Hill  v.  LewiSf  it  was  detennined  that, 
with  Tefpe£t  to  foreign  bills,  the  drawee  had  three  days 
of  grace  to  pay  them  in,  and  that  no  demand  need  be  made 
till  the  expiration  of  the  three  days,  confequently  that  the 
proteft  need  not.be  made  till  after  the  third  day  of  grace. 
But  in  the  cafe  of  Tajil  v.  Lewisj  Ld.  Ray*  743,  it  was 
held  that  the  time  of  payment  is  the  laft  of  die  three  days, 
and  that  the  demand  ought  to  be  made  on  that  day.  In  a 
late  cafe  of  Lefily^  v.  MUls^  4  Term^  Rep.  1 73,  Ld.  Kenyon 
held  that  the  acceptor  had  till  the  laft  moment  of  the  laft 
day  of  grace  to  pav  the  bill,  confequently  the  proteft  could 
not  be  made  till  tne  day  after.  But  fiuller  held  that  the 
acceptor  was  bound  to  pay  the  bill,  on  demand,  on  any 
part  of  the  third  day  of  grace,  and  that  the  bill  ought  to 
be  proteiled  on  that  day,  and  it  i/believed  that  fuch  is  now 
the  eftablifhed  cuftom  in  England.  Kydy  120,  121, 
(79,8o.> 

But  the  cuftom  of  merchants  in  the  United  States  dif- 
fers in  fome  refpefts  from  the  cuftom  of  merchants  in 
England.  Brown  v.  Barry,  3  DaL  365,  368.  It  is  be- 
lieved that,  in  the  United  States,  the  cuftom  is  to  proteft 
on  the  day  after  the  laft  day  of  grace.  Such  is  the  cuftom 
in  the  banks  of  Alexandria  and  Columbia,  in  the  cafe  of 
promiflbry  notes  ;  and  no  difference  is  known  in  that  re- 
fpe£i  between  promiflbry  notes  and  bills  of  exchange. 
There  is  no  reafon  why  a  difference  ihould  exift,  as  die 
tliree  days  of  grace  are  allowed  in  one  as  well  as  in  the 
other. 


But  in  this  cafe,  the  bill  was  protefted  for  non-accept- 
ance and  the  defendant  thereupon  became  liable  to  the 
a£lion  of  the  plaintiff.  In  an  adion  brought  upon  the 
l3on-acceptance,  it  is  not  neceffary  to  aver  a  demand  or 
proteft  for  non-payment  on  the  day  when  the  bill  becomes 
due ;  and  what  it  is  not  neceffary  to  aver,  it  is  not  neceffary 
to  prove  5  Li/If  s  Ent,  55,  Dunjtar  v.  Pierce,  which  was  a 
cafe  on  a  demurrer  to  the  declaration ;  demurrer  o?cr» 
ruled,  and  judgment  affirmed  in  the  exchequer. 

But  had  the  bill  been  accepted,  then  a  proteft  for  nom 
payment  would  have  been  abfolutely  neceffary.  Evans  669 
JCyd  140,   Z)w/^.  55,   Milfordv.  Mayer.     BulUr  N.  P* 
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a^9.     Bright V.  Furrier.     Kyd^  no,  in.     'i  IViL  i6,    Fenwicmt 

Sears's 
3.     Under  the  circumftances  of  the  prefent  cafe,  the   Apmiwks.^ 
plaintiffs  were  not  bound  to  give  the  defendant  notice  at  ^ 

all  ;  the  jury  having  found  in  fubftance,  that  at  the  time 
the  defendant  indorfed  the  bill,  he  knew  that  the  drawer 
had  no  efieAs  in  the  hands  of  the  drawees  \  and  was  there* 
fore  guilty  of  a  fraud  on  the  plaintiff's  inteftate,  in  felling 
him  the  bill.  The  plaintiffs  therefore  had  a  right  to  re- 
coTer  on  the  count  for  money  had  and  received. 

Befides,  the  reafon  of  the  rule  which  difpenfes  cirith  no- 
tice to  the  drawer,  when  the  drawees  have  no  effects,  ap- 
plies as  ftrongly  to  the  indorfer  who  knows  that  fad,  as 
to  the  drawer..  Notice  to  fuch  an  indorfer  can  be  of  no 
benefit,  becaufe  he  knew,  at  the  time  of  indorfing,  that  the 
bill  would  not  be  paid,  and  therefore  mull  have  taken  fe- 
curity  from  the  drawer,  or  if  he  did  not,  it  was  his  own 
fault.  By  knowing  at  the  time  of  indorfing  that  the 
drawees  had  no  funds  of  the  drawer  in  their  hands,  he 
virtually  had  notice  of  the  non-acceptance  and  non-pay- 
ment* The  rule,  which  requires  notice  to  an  indorfer,  is 
made  for  his  protedlicn  and  benefit  \  and  ought  not  to  be 
converted  into  the  means  of  enabling  him  to  pra£lice  a 
fraud. 

The  opinion  of  the  court  below,  that  although  notice 
might  be  necefiary  in  order  to  fupport  an  a£tion  an  the  bill 
upon  the  firft  count,  yet  it  was  not  necefiary  to  maintain 
the  count  for  money  had  and  received^  was  certainly  cor- 
reA,  and  fully  warranted  by  the  cafe  of  Bicierdike  v.. 
BoUmany  x  Term  rep.  ^oZ^  409,  410.  In  that  cafe  Aih'* 
hurft,  juftice,  fays  that  notice  is  not  necefiary  to  the 
drawer  when  he  has  no  tSt€t%  in  the.  hands  of  the 
drawee ;  "^r  it  is  a  fraud  in  itfelfy  and  if  that  can  be 
<<  proved,  the  notice  may  be  difpenfed  with."  Kyd  129. 
{Z'i.)Evans  59.  Every  indorfer  is,  to  his  indorfee,  as  the. 
drawer  of  a  new  bill.  Kyd  113.  (72.)  i  5a/i.  133.  Har^ 
ry  V.  Perrit,  2  Shower  501.  Claxton  v.  Swiji,  and  in,  • 
Meyiin  v.  Adamfon^  2  Burr,  674,  *Lord  Mansfield  fays,. 
*<  that  when  a  bill  of  exchange  is  indorfed,  by  the  perfon 
<<  to  whom  it  was  payable ;  as  between  the  indorfer  and 
'f  2n4«rfee>  it  U  a  nen^  bill  9i  ecchjinge,  and  the  inderfer 
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<<  ftands  in  the  place  of  the  drawer/'  If,  therefore»  clbr 
indorfcr,  at  the  time  he  transfers  a  biU,  knows  that  the 
drawer  has  no  efledis  in  the  hands  of  the  drawee,  he  is 
as  guiltjr  of  fraud  as  the  drawer  himfelf ;  and  in  all  cafes 
where  money  is  obtained  from  another  by  fraud  of  any 
kind  it  may  be  recoTered  back  in  an  adion  for  money  had 
andreceired.  2  Bur.  1012.  Mrfes  v.  Macfirlan.  &dOL 
a8.  Hajinr  v.  JFaUis.  And  in  the  cafe  before  cited  of  BiA- 
erdike  v.  BoUman.  i  Term  rep.  410,  Butter,  juftice,  (ays, 
<(  Befides,  in  the  prefent  cafe,  as  the  plaintiff's  cooiuel 
<<  have  truly  argued,  die  queftion  is  not,  whether  an  ac* 
^  tion  could  be  maintained  on  the  bill  Ufelf^  but  wheAcr 
<<  the  want  of  notice  extinguybes  the  debt.  As  to  which 
«  the  cafc'is  this,  A.  not  having  any  efie£b  in  C.'s  hands, 
<<  draws  a  bill  of  exchange  for  ^.100  on  him,  in  favour 
^  of  B.  for  value  received.  Now  if  C  does  not  accqit, 
^  and  B.  does  not  give  notice  to  A.  there  is  an  end  of  the 
«  bill.  Then  how  does  the  cafe  ftand  ?  A.  has  ;f  ^too  of 
«  B.'s  in  his  hands,  without  any  confidcration,  which, 
**  therefore,  B.  may  undoubtedly  recover  inmn  a&wufirm^ 
«  nej  bad  and  received.^ 

The  reafoning  in  that  cafe  applies  exaAly  to  the  pr&- 
fent.  Here  die  defendant  Fenwick,  by  his  indorfement  of 
the  bill,  acknowledges  that  he  has  received  its  amount. 
He  has  received  of  the  inteftate  350  dollars,  without 
any  confidcration,  and,  therefore,  even  although  the  re- 
medy on  the  hill  might  have  been  loft,  he  ought  to  recover 
the  amount  of  the  cenfideration  on  the  count  for  money 
had  and  received. 

It  is  true,  that  in  th^  cafe  of  GwdaU  v.  DoUej.  i  Term 
rep.  7x2.  it  is  faid  that  the  fa£t  of  the  drawer's  having'oo 
funds  in  the  hands  of  the  drawee,  would  not  difchaige 
the  obligation  of  the  holder  to  give  notice  to  the  indoffirf 
to  whom  he  meant  to  refort ;  yet  it  is  alfo  expreisly  ttzttd 
that  the  indorfer  was  ignorant  of  all  the  wcumfiances  cftbi 
cafe.  That  opinion,  therefore,  cannot  affeA  the  prefent 
cafe  in  which  the  indorfer  knew  the  circumftauces. 

As  to  the  queftion  whether  reafonable  notice  is  matter 
of  law  to  be  determined  by  the  court,  or  matter  of  .h& 
to  be  determined  by  the  jury :  The  pra£Hce  in  England, 
until  lately,  was  for  the  jury  to  determine,  by  m  cir^ 
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cumftances  of  each  pflurdcular  cafe,  what  thne  was  rea*  Finwics 
fonably  to  be  allowed  either  for  making  demand  or  giving  '^* 

notice*  AW,  127.  (77.)  Doug.  CIC^(497.)  Rujrelv.Lang"  Sbars'i 

M'^     Ooug'6Zi.     Rupinv.AfpinalL  ApMu^Kt.  ^ 


-v^ 


In  the  cafe  of  Tindall  v*  Br§wny  i  Term  rep*  167. 
Lford  Mamfield  {2ij%^  that  <<  what  is  reafonable  notice  is 
«  partly  a  queftion  of  fa£t|  and  partly  a  queftion  of  law. 
M  It  may  depend  in  fome  meafure  on  fa£ls  \  fuch  as  the 
«  diftance  at  which  the  parties  live  from  each  other»  the 
«  coorfe  of  the  pods,  &c.  But  whenever  a  rule  can  b$ 
«  laid  dtmm  with  refpe^l  to  this  reafonablenefsi  that  fliould 
**  be  decided  by  the  court,  and  adhered  to  by  every  one 
«  for  the  fake  of  certainty.'*  And  AJbhurfi^  JHfti^^y  faid 
it  was  *<  of  dangerous  confequence  to  lay  it  down  as  a 
«  general  rule^  that  the  jury  fliould  judge  of  the  reafona* 
«  blenefs  of  time.  It  ought  to  be  fettled  as  a  queftion  of 
<«  law.  If  the  jury  were  to  determine  this  queftion  in 
«W/  cafes,  it  would  be  produdive  of  endlefs  uncer- 
« tainty.** 

It  appears  to  have  been  the  opinion  of  both  thefe  judges, 
that  there  were  certain  cafes  in  which  it  was  proper  for 
the  jury  to  determine  on  the  reafonablenefs  of  notice  % 
but  that  in  cafes  where  a  rule  can  be  laid  down,  the  court 
ought  to  decide  the  queftion.  No  certain  rule  can  be 
laid  dovm,  except  in  cafes  where  the  parties  live  in  the 
fame  place,  or  where  there  is  a  conftant  and  regular  com* 
oiunication  by  poft  between  them.  > 

In  a  much  later  cafe  a.  H.  Blachflonis  rep.  569,  it  was 
determined  that  what  was  reafonable  time,  muft  depend 
on  the  particular  circumftances,  a.id  it  muft  be  always  for 
the  jury  to  determine  whether  any  laches  is  to  be  imputed 
to  the  plaintiflF. 

In  the  cafe  of  MacUe  v.  Davis,  2.  JTa/b*  231,  Car- 
rington,  juftice,  fays  <<  whether  due  diligence  had  been 
^  ued  by  the  alEgnee  to  recover  againft  the  obligor  would 
«  neceflarily  be  a  matter  m  iflue  between  the  parties^  and 
<*  would,  upon  all  the  circumftances  of  the  cafe,  be  de« 
«•  cided  by  the  jury." 

I.  iW.  a  C3.  ia  to  the  fame  efieft.    A  cafe  to  the  fame 
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Fen  WICK    eBcA  alfohas  been  mentioned  as  having  been  decided 
*v.         in  the  circuit  court  of  the  United  States,  in  Virginia,  bj 
Sbars's     judge  Wilfon. 


Adminrs 


The  inftru£lion  of  the  court  b^Iow  to  the  jury,  that 
reafonable  notice  was  neceflary  tp  charge  the  defendant 
on  the  firft  count,  was  not  objefled  to  by  the  plaiatiflPs 
counfel ;  but  the  court  not  having  inftrufled  them  whe- 
ther the  notice  was  or  was  not  reafonable,  and  a  general 
verdi£l  for  the  plaintifis  having  been  given,  it  is  to  be 
prefumed  that  the  jury  thought  the  notice  wasreafonabk 
under  all  the  circumftances*,  and  they  were  certainly  com- 
petent to  decide  that  queftion. 

The  decifions,  that  notice  mu/l  come  only  from  the 
indorfee  or  the  holder,  have  been  fince  over-ruled.    £* 

vahff  57. 

3.  As  to  the  letters  of  adminiftration. 

An  adminiftrator,  in  the  United  States,  ought  not  to 
be  confidered  precifeiy  in  the  fame  point  of  view  as  in 
England. 

In  England,  he  is  the  fervant  or  agent  of  the  ordinaryi 
and  a£ls  in  his  place  and  (lead. 

In  the  United  States,  he  is  the  reprefentative  of  the 
inteftate  -,  and  all  the  rights  and  credits  of  the  inteftatc 
are  vefted  in  him. 

Formerly  in  England,  the  goods  of  an  inteftate  were 
difpofed  of  by  the  biftiop  or  ordinary  to  pious  ufes.  It 
was  not  until  the  ftatute  of  13th  Ed,  i.  c.  19,  that  the 
biihop  or  ordinary  was  compelled  to  fatisfy  the  debts  of 
the  inteftate  as  far  as  the  goods,  which  came  to  his  hands, 
would  extend. 

After  this  ftatute,  an  z£k\on  might  be  birought  againft 
the  ordinary  in  the  fame  manner  as  againft  an  executor ; 
but  he  was  not  compellable  to  grant  adminiftration  until 
the  ftatute  of  3  xfi,  Ed.  3d.  c.  11. 

From  this  relation  between  the  ordinary^and  the  ad- 
miniftrator  the  power  of  the  latter  was  neceiTarily  limited 
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by  the  jurifdi£Hon  of  the  former.     But  the  zd  of  congrefs   Fsnwick 
concerning  the  diftrifl  of  Columbia  puts  the  queftion  out  'v> 

of  doubt.     By  that  ad,  the  laws  of  Maryland  are  continu-     Se  a  r»*« 
cd  in  force  in  this  part  of  the  diftria ;  of  courfe,  all    Adminks,^ 
rights  acquired  under  the  laws  of  Maryland  remained  va-  r    ^ 

lid.  It  was  not  the  intention  of  congrefs  to  diveft  any 
rights  which  had  been  acquired  under  thofe  laws.  If  the 
reparation  of  the  diftrid  from  Maryland  took  awsty  the  s 
right  which  the  plaintiffii  before  poffefled  of  taking  pof- 
feflion  of  the  property  and  colle£^ing  the  debts  of  the  in- 
teftate,  in  this  part  of  the  diftrid,  under  their  letters  of 
adminiftration  granted  in  Baltimore  county,  it  would 
have  the  fame  cSc&  upon  letters  granted  by  the  orphan's 
courts  of  Montgomery  and  Prince  George's  counties,  be- 
fore the  feparation,  to  perfons  refident  in  the  diftri£t,  fo 
that  their  a&s,  done  fince  the  feparation,  are  unauthorized, 
and  they  cannot  lawfully  a£i  until  new  adminiftration  has 
been  taken  out  from  the  orphan's  court  within  the  diftri£l. 
The  inconvenience,  expenfe  and  oppreilion  of  fuch  a  con- 
ftru&ion,  are  too  obrious  to  admit  the  fuppofition  that  it 
was  within  the  intention  of  congrefs. 

Thefc  letters  were  taken  out  from  the  proper  authority, 
andat  the  time,  vefted  a  right  in  the  plaintiffs  to  adminifter 
the  affets  within  this  part  of  the  diftri^. 

C.  Lee,  on  the  fame  fide* 

ift.  As  to  the  letters  of  adminiftration. 

Admitting  that  letters  of  adminiftration,  granted  out 
of  the  ftate  of  Maryland,  will  not  authorize  an  admini- 
ftration erf  afleis  witnin  the  ftate,  yet  in  this  cafe  the  let- 
ters were  granted  in  Maryland  while  this  diftri£l  was  part 
of  Maryland,  before  the  ift  Monday  of  December  1800, 
and  did  once  authorize  an  adminiftration  of  the  aflets 
here.  A  right  was  completely  vefted  in  the  plaintiffs. 
The  laws  of  Maryland  are  as  fully  in  operation  in  this 
diftriA  as  they  were  or  are  in  the  ftate  of  Maryland. 
Congrefs  could  not  mean  to  diveft  rights  completely  vefted. 

ad.  As  to  the  fecond  bill  of  exceptions. 

It  is  admitted  that  Hanfon  was  duly  appointed  notary, 
but  the  objeAion  is  that  he  had  not  taken  the  oath.   The 
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exception  is  not  to  the  opinion  of  the  court  that  he  wn 
not  duly  qualified  to  ad;  but  fimply  that  it  was  not  com- 
petent for  the  defendant  to  gire  the  evidence  offined  to 
prove  that  he  had  not  taken  the  oaths.  The  intention 
of  an  oath  is  only  to  impofe  an  additional  oUigadon  on 
the  officer,  h  is  a  matter  between  the  officer  and  the 
government;  and  generally  a  penaky  is  impofed  for 
not  taking  it;  but  the  not  taking  the  oath  does  Qot 
make  the  a£t  void.  Suppofe  a  member  of  the  legiflature 
ihould  not  take  the  oath  prefcribed ;  this  would  not  vacate 
a  law  to  which  he  had  given  his  afTent  Such  a  do£hine 
would  produce  infinite  inconvenience.  No  time  is  limited 
for  making  the  obje£lion  ;  and  twenty  years  after  an  a& 
has  been  done,  it  may  be  offisred  to  be  proved  dut  dM 
officer  did  not  take  the  oath ;  if  the  court  would  do  right 
in  refufitig  fuch  evidence  in  that  cafe»  they  were  right  in 
refufing  it  in  the  prefent. 

3d.  The.  third  bill  of  exceptions  is»  that  the  court  ad- 
mitted the  proteft  for  non-payment  to  go  to  the  jttry> 
when  it  was  not  made  in  due  time. 

The  a£tion  being  for  non«-acceptance,  and  not  00  the 
proteft  for  non-payment ;  it  was  not  neceflary  to  pnxliioe 
that  proteft  at  all.  The  obje£lioh  is  that  it  was  not 
made  on  the  lafl  day  of  grace^  but  on  the  day  after. 

The  cuftom  is  different  in  different  countries.  From 
the  general  pra£lice  of  the  banks,  it  may  be  confidercd 
as  the  general  rule  in  this  country  to  prpteft  on  the  day 
after  the  laft  day  of  grace. 

The  proteft  for  non-acceptance  is  not  objeded  to;  it 
was  made  on  the  day  on  which  the  bill  was  prefented. 

The  court  only  refufed  to  give  the  direAion  as  prayed, 
but  gave  no  opinion  that  the  proteft  was  a  good  one. 

4th.  As  to  the  fourth  bill  of  exceptions. 

This  rcccord  docs  not  ftatc  the  whole  evidence  in  the 
caufe.  It  is  true  it  is  faid  that  this  is  all  the  evidence 
given  of  notice ;  but  it  docs  not  ftatc  what  other  evidence 
there  might  be  to  cxcufe  the  want  of  notice.      This  tx- 


FEBRUARY^  iSoj.  277 

cq>tioa  may  be  Smded  into  three  points;  firft,  aa  to  the    ]|*enwick 
opinion  prayed ;  iecond,  as  to  the  condu^  of  the  court  in    i      <tv 
not  giving  an  opinion  as  to  part  of  the  prayer,  and  thirdly,      Sbars's 
as  to  the  opinion  which  the  court  did  give.  Admikrs. 

*-  y 
The  prayer  is  to  inftruft  the  jury  that  it  was  neceflary 
to  prove  notice  of  non-payment  as  well  as  of  non-accept- 
ance. The  plaintiffs,  if  any  body,  had  a  right  to  com- 
plain of  the  opinion  of  the  court,  in  as  much  as  it  did 
Rot  declare  notice  of  non-payment  to  be  unneceflary.  But 
they  have  waved  their  right  to  except.  The  opinion 
given  is  what  is  excepted  to,  and  that  was  given  only  oiK 
the  count  for  money  had  and  received. 

The  bill  and  indorfement  are  ftated  to  have  been  made 
in -France.  The  law  of  France  then  is  the  Lex  Loci^  by 
which  this  caufc  is  to  be  decided,  and  by  which  the  lia- 
bility of  the  indorfer  is  to  be  afcertained.  By  that  law 
no  notice  is  neceflary  to  the  drawer  or  indorfer^  if  there 
are  no  efieAs  of  the  drawer,  or  of  the  indorfer,  in  the 
hands  of  the  drawee.  Evans  60,  62. 

And  what  is  meant  by  funds,  is  not  fecurities  lodged 
for  raifing  money,  upon  which  the  money  has  not  been 
raifed}  but  is  money  in  account.  ^£fp»  rep.  515.  £vanr 
62. 

jij  to  the  groumt  of  frauds  the  court  left  it  to  the  jury 
to  decide  whether  the  defendant  knew  that  the  d^wer  had 
no  funds  in  the  hands  of  the  drawees.  If  he  did  know 
it,  is  it  not  as  much  a  fraud  as  in  the  cafe  of  a  drawer 
drawing  without  funds  ?  It  is  in  fa£l  an  accumulated 
fraud.  If,  according  to  jultice  Aihhurft,  one  is  a  fraud^ 
the  other  muft  be  a  greater  fraud. 

^s  to  duo  diligeficij  the  exception  is  not  t^at  no  notics 
was  given,  but  that  it  was  not  given  in  due  time.  N  6 
doubt  but  that  by  the  laws  in  England,  due  notice  is  tKi- 
eeflary  as  a  general  rdle.  But  to  this  there  are  exceptiorifi. 

There  is  an  American  law  on  this  fubjeft,  which  is, 
that  in  fome  cafes  the  jury,  and  not  the  court,  is  to  de- 
eide  what  is  laches.  When  a  particular  cafe  arifes,  and 
a  variety  of  circumftances  are  given,  in  evidence  in  ex- 
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FsNwxcc,    cufe  for  not  giving  notice  fooner,  there,  by  the  Americai 

*v.  praftice,  the  jury  are  to  decide.  This  appears  by  the  d&* 

Sb  ARs's      cifions  in  Pennfylvania  down  to  the  year  1 795.    i  DailaSf 

Adminrs.    Robert/on  v.  VogU.     2  Dal.  I $8.  Bank  of  N.  America  v. 

T       "^  M'Kmgbt.  2  Dal.  192.233.   I  Callus  rep.  123.   M^Wd. 

liams  V.  Smiti. 

In  this  country  the  line  is  more  diftin£Uy  drawn  be- 
tween court  and  jury  than  it  is  in  England.  By  the  9di 
article  of  the  amendments  to  the  conftitution^  a  matter 
once  tried  by  a  jury  (hall  not  be  otherwife  re-exanuoed 
than  by  a  jury  according  to  the  rules  of  the  commoa 
hw.  If  the  court  now  make  a  rule  as  to  what  is  due  dl* 
litence  in  this  cafe,  they  will  without  a  jury  try  a  fad 
which  has  once  been  decided  by  the  jury  in  the  court 
below. 

If  the  queftion  involve  matter  of  fa£t  with  the  law, 
the  jury  mufi  decide  the  fa£ls  ;  and  it  is  no  error  in  the 
court  to  fuffer  them  to  decide  the  law  alfo  at  the  fame 
time. 

*  When  a  rule  can  be  laid  down,  then  the  court  is  to  ftate 
the  nils.  But  where  that  can  not  be  done  then  it  maybe 
left  to  the  jury.  This  is  all  that  lord  Mansfield  hjs  in 
in  the  cafe  of  Tindall  v.  Brown. 

5th.  The  fifth  is  an  exception  to  the  opinion  wluch 
the  court  gave,  and  not  to  the  condud  of  the  court  in 
Tiot  giving  an  opinion.  Fhe  opinion  given  was  againft 
the  plaintiiTs  below,  and  they  alone  had  a  right  to  except 
«o  it. 

There  was  a  decifion  of  chief  juftice  Jay,  given  upon 
the  circuit,  Gmilar  to  that  given  by  judge  Wilfon,  Aat 
the  jury  and  not  the  court  were  to  judge  of  the  vaUdity 
of  excufes  for  giving  notice. 

The  judgment  ought  not  to  be  reverfed  becaufe  the 
court  below  did  give  an  improper  inftru£lion  to  the  jury. 

It  is  hoped  that  the  court  will  decide  the  queftion  of 
notice  as  it  is  of  great  importance  that  a  general  rule 
iho^lM  be  eftablifhcd  and  underftood. 
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Mafon  in  reply.  \  Feuv/ick 

\  ^'' 

I  ft.  As  to  Ac  letters  teftamdotary.  Share's 

\  Adminrs. 

Antecedent  to  the  rerolution  the  teftamentary  affairs  ^ 
in  the  ftate  of  Maryland  were  under  the  fuperintendance 
of  a  commiflary  general^  who  had  a  deputy  in  each  county. 
If  there  were  bona  nciabilia  in  feveral  counties,  the  ad* 
roiniftration  was  granted  by  the  commifiary  general. 
But  if  the  goods  of  the  inteftate  were  all  in  one  county 
it  might  be  granted  by  the  deputy  commifiary  of  that 
county.  By  the  new  (yftem  of  teftamentary  laws,  1798 
cfa.  101.  $  3*  the  afifets  in  Maryland  connot  be  admini- 
ftcred  but  by  letters  of  adminiftration  granted  in  Ma- 

In  the  diftri£t  of  Columbia,  if  a  man  now  die  inteftate, 
the  adminiftration  muft  be  granted  in  the  diftri£l. 

The  laws  of  Maryland  do  not  operate  in  the  diftrid  as 
laws  of  Maryland,  but  as  laws  of  the  United  States. 
Their  obligatory  force  is  not  derived  from  the  ftate  of 
Maryland,  but  from  the  United  States. 

Does  the  izGt  that  the  letters  were  granted  before  the 
Heparation  q|  the  diftrift  from  Maryland,  make  any  dif<- 
ference  ?  If  any  right  had  yefted,  what  was  it  ?  Was  it 
a  right  to  fue  Fenwick  who  was  then  in  France,  and  whu 
came  to  the  diftri£k  after  its  feparation. 

But  no  right  at  all  had  vefted  in  the  plaintifls.  If  the 
feparation  had  not  taken  place,  and  Fenwick  had  come^ 
they  might  have  fued  \  but  as  it  had  taken  place  before 
he  came,  they  can  not. 

By  the  laws  of  this  part  of  the  diftrid,  the  adminiftra^ 
tor  muft  give  bond  duly  to  adminiftcr  the  eftate,  and  to 
pay  the  debts  pari  pajfu.  He  muft  advertife  in  a  certain 
manner,  &c.  The  only  evil  refulting  from  this  conftruc* 
^ionof  the  law  is,  that  plaintiffs  muft  take  out  letters  of, 
adminiftration  here. 

2d.  As  to  the  fecond  bill  of  exceptions.  The  queftion 
is,  whether  Hanfon  was  a  notary  before  he  took  the  oath 
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TbhwIck     prefcribed  by  the  law  of  1779.    "^^  conftitttticm  fiiys, 

'v*  that  before  hie  enters  upon  the  execution  of  the  duties  of 

St  A  Eft's      hig  office  he  fhall  take  the  oath  of  allegiance.    The  law 

^Admib  Rs.  ^  ^f,  j^^p  fjjyg^  i^g  (jj^ji  j3^g  ^^  other  oath  therein  pre- 

V         fcribedi  and  if  he  a£ls  without  having  taken  it  he  fliaQ 

be  fubje£l  to  a  penalty.    The  conftitution  and  the  law 

are  to  be  cOupled  together,  and  then  the  taking  the  oadi 

prefcribed  by  the  a£kof  17799  becomes  a  pre-iequififctv 

Jus  capacity  to  ad  as  notary. 

3d.  The  third  bill  of  exceptions  is  that  the  proteft  for 
sion-payment  was  not  a  proper  one  to  go  to  the  jury.  It 
was  not  in  itfelf  evidence.  It  is  no  anfwer  to  fay  that  no 
proteft  for  non-payment  wad  neceffiry ;  the  counfel  befew 
did  not  chufe  to  rifle  their  caufe  without  it.  If  the  opi- 
nion of  the  court  is  erroneous,  and  if  the  proteft  was 
UDproperly  admitted  to  go  to  the  jury,  the  judgment  muft 
be  reverfed.  It  may  be  a  good  reafon  why  the  court 
flbould  refufe  to  let  it  go  to  the  jury,  that  it  was  not  n&- 
cefiary.  It  is  therefore  unimportant  to  decide  whether 
it  was  neceflary  or  not.  But  that  it  was  neceffitfy  ap 
pears  in  Kyd,  lao,  137,  138,  ^77,  87.; 

As  to  the  cafe  of  the  notary  who  ref  ufed  fix  pence  for 

Soting  the  bill,   4  Term  rep.  173.    It  is  the  opinioa  of 

k*rd  Kehyon  only,  that  the  acceptor  had  till  the  laft  00* 

mmt  of  the  laft  day  of  grace  to  pay  the  bill ;  and  that 

was  the  cafe  of  an  Inland  bill,  and  decided  exparefsly  upon 

t'ae  ftatute  of  WURam.    But  BuUer  ftates  the  law  to  be 

«>therwife  on  a  foreign  bill,  and  that,  by  the  xuftom,  the 

|>ill  is  payable  at  any  reafonable  time  of  the  laft  day  of 

grace  when  demanded.     And  the  law  is  fo  ftated  in  K}i^ 

121,  ^'78.^    The  pra£iice  in  Alexandria  may  be  as  ftated, 

but  in  Baltimore  they  proteft  on  the  3d  day,  in  banking 

hours.    There  is  a  difference  between  the  law  refpeAing 

inland  and  foreign  bills ;  and  this  difference  arifes  from 

the  ftatute  of  William^  which  gives  the  proteft  on  inland 

,    bilk  and  requires  it  to  be  made  after  the  expiration  of 

I    the  three  days,    Kjd^  151,  ^91.^    It  is  upon  diis  ftatute, 

!    which  is  in  force  in  Maryland,  that  the  banks  have  adopt* 

ed  the  practice  of  protefting  promifTory  notes  on  the  day 

;    after  the  expiration  of  the  three  days  of  grace.    A  pro- 

miffory  note  as  foon  as  it  is  indorfed  becomes  an  inbad 

,    bill  of  exchange. 
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4tli,  It  isobjeded  to  the  fourth  hill  of  exceptions  that  Fbnwi«s 
it  does  not  contain  the  whole  evidence.     But  if  a  bill  of         'v* 
exceptions  ftates eridence,  it  has  been  decided  by  this  court     Si  ars's 

that  it  is  prefumed  to  ftate  the  whole  endence.  3  Dal.  19,  Adminrs. 
3«t  Bingbam  v.  Cahtt.  t 

It  is  laid  that  the  exception  is  not  to  the  refulal  of  the 
prayeft  but  to  the  opinion  which  was  given.  If  the  opi* 
nion  prayed  was  correA,  and  the  court  ref ufed  to  give  itf 
Oft  by  being  divided,  failed  to  give  the  inftruAion  to  the 
jury  as  prayed>  it  is  error.  The  court  will  difregard  the 
inacctnrate  form  of  words^  and  come  at  .the  fubilance  of 
the  exception. 

^  to  the  vfant  of  funds  in  the  hands  of  the  drawees^ 
Jhe  court  are  to  prefume  that  the  whole  evidence  is  dated 
in  the  exception.  We  deny  the  principle  that  fuch  funds 
can  be  only  money  in  account.  There  was  reafon  for 
Fenwick  to  believe  that  the  drawees  had  funds,  and  he 
ought  therefore  certainly  to  have  had  notice.  There  is 
not  the  leaft  ground  for  a  fufpicion  of  fraud  ia  Fenwick. 

Astoihi  count  far  money  bad  and  received^  it  is  a  cotn- 
mon  law  count ;  but  upon  that  count  the  plaintiffs  can 
not  recover  by  means  of  evidence  refulting  from  that 
bill,  unleis  they  have  done  every  thing  to  entitle  them  to 
recoYcr  upon  the  hill  itfelf,  by  ufing  due  diligence,  giving 
4ue' notice,  &c. 

It  is  (aid  that  the  indorfemtnt  nvas  made  in  France^  and 
therefore  the  law  of  France  is  to  decide  the  refponfibility 
of  the  indorfer ;  and  that  by  that  law  notice  is  not  necef«» 
(ary  to  the  indorfer,  if  neither  the  indorfer  nor  the  draw- 
er has  funds  in  the  hands  of  the  drawee ;  and  £vans  is 
cited  as  the  authority,  it  is  doubted  whether  Evans  is 
corteOt  in  that  pofition  ;  but  whether  correal  or  not,  it 
does  not  apply,  becaufe  the  money  was  to  be  paid  here,  ^ 

^nd  the  contra^  is  perfonal.  If  Fenwick  bad  been  fued  in 
France  it  might  have  applied  \  but  being  fued  here,  the 
law  of  this  country  muft  decide  his  cafe. 

A#  to  the  queftions  what  is  due  notice,  and  whether  it 
be  a  matter  of  fad  or  of  law,  the  decifions  cited  trom 
Dallas  are  no  authorities  in  this  cafe.    They  all  turned 
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FiNwicK    upon  the  hwt  of  particular  ftates.     This  court  is  to  be 
'^»  governed  by  the  law  of  the  place  where  the  tranfa&ioii 

Sbars's      happened,  unlefs  where  the  laws  of  the  United  States 
Apmikrs^^  apply.    The  court  in  this  cafe  are  to  decide  by  the  lawi 
'  as  they  exift  in  Maryland ;  and  there  the  laws  of  England 

refpeding  bills  of  exchange  and  promiflbry  notes  have  al- 
ways been  the  rules  of  decifion.  We  are  not  in  Maryw 
land  to  be  governed  by  whimfical  opinions  drawn  from 
either  Penn^lvania  or  Virginia.  Virginia  has  not  been 
remarkable  for  herprogrefs  in  commerce -,  and  were  I  to 
form  a  fyftem  of  commercial  law,  I  ihould  certainly  not 
draw  it  from  the  fantaftical  opinions  adopted  in  either  of 
thofe  ftates. 

In  England,  what  is  due  notice  has  been  and  is  fetded 
and  determined  to  be  matter  of  law  to  be  decided  by  die 
court. 

On  the  25th  of  February,  The  Court  gave  the  follow- 
ing judgment. 

<(  It  is  decreed  by  the  court  that  the  defendants  Strieker 
«  and  Payfon,  not  having  obtained  tetters  of  adndni/hrahm 
«  in  the  iifiriB  of  Columbia^  were  not  competent  to  main- 
*<  tain  this  a£lion ;  and  that  the  circuit  court  of  the 
«  United  States  in  and  for  the  faid  diftriA  erred  in  over- 
«<  ruling  the  demurrer.  It  is  therefore  confidered  by  die 
*<  court,  that  the  judgment  of  the  faid  circuit  court,  on 
*<  the  faid  demurrer,  be,  and  the  fame  is  hereby  leverfed, 
<<  and  that  judgment  thereon  be  rendered  for  the  defcnd- 
«  ant  in  the  original  adion."* 


THOMPSON  V.  JAMESON. 


Thompson  "iti 

*v.  JLRROR  from  the  circuit  court  of  the  diftrifl  of 

Jameson.     Columbia,  fitting  in  Alexandria. 

Ad  a&ioti  of  *  The  reporter  was  not  in  court  when  this  judgment  was  entered,  bot 
debt  for  £.  860  he  has  imdcrftood  that  the  court  did  not  aiS|:n  the  rcaftiBs  upoo  which 
11  I,  founded  their  opinion  was  grounded ;  and  gave  no  opinion  upon  the  other  poipP^ 
tAi  a  decree  in    Hu  Evuat  gn  lil,j,  67,6i>,  69,  70,  O*  71,  as  to  naSue. 
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Thompfon,  in  the  year  1 795,  being  indebted  to  Had-  THOMFtov 

field,   a  perfon  refiding  out  of   the  jurirdidion  of  the  **'• 

cooimonvealth  of  Virginia,  and  Hadikld  being  indebted  ^  J  ameson.  ^ 

to  Jamefim  and  Brown  as  partners  in  merchandize,  the  ^   . 

latter  obtained  from  the  county  court  of  Fairfax,  an  at-  f^^^"y"? 

tachtnent  in  chancery,  in  the  nature  of  a  foreign  attach-  decree  for 

ment,  to  ftay  the  efFeds  of  Hadfield  in  the  hands  of  £860  1%  x 

Tkompfon,   under  an  aa  of  affembly  of  Virginia,  en-  ^'l^J^f^^-^^ 

titled  «*  An  a£k  dire^ing  the  method  of  proceeding  in  *lbgjajrf^mi*ir^ 

«  courts  of  equity  againft  abfent  debtors,  or  other  abfent  ing  the  decree, 

«  defendants,  and  for  fettling  the  proceedings  on  attach-  ^"*  *|^^*^' 

•<  ments  againft  dbfconding  debtors."  Revifrdcode^  p.  122,  ^^^^^^i 

th.  78.     This  %€t  diretb,  «  that  if  in  any  fuit  which  tachment  in 

«  hath  been  or  hereafter  fliall  be  commenced  for  relief  in  chancery  under 

«  equity,  in  the  high  court  of  chancery,  or  in  any  other  ^^ll^^^^^" 

««  court,  againft  any  defendant  or  defendants  who  are  out  ford  iuted  diat 

«of  this  country,  and  others  within  the  fame,  having  ««/.  r.  £«  <^«i 

«  in  their  hands  eflFeds  of,  or  otherwife  indebted  to,  fuch  «■'»;'  hecame  fe- 

«  abfent  defendant  or  defendants,  and  the  appearances  of  ^|^,|^f^f  ^' 

"  fuch  abfentees  be  not  entered,  zaiifecurity  given^  to  the  debtor)  fiali 

«<  fatisfadion  of  the  court,  for  performing  tim  decrees ;  up-  ptrform  the  de- 

««on  affidavit  that  fuch  defendant  or  defendants  arc  out  f 7»  ^/*"/»*;f 

«  of  the  country,  or  that  upon  enquiry  at  his,  her,  or  Quf„  Whc- 

<«  their  ufiial  place  of  abode,  he,  fhe,  or  they  could  not  theraoadioo 

«  be  found,  fo  as  to  be  ferved  with  procefs ;  in  all  fuch  of  dekt  will  lie 

««  cafes  the  court  may  make  any  order,  and  require  fure-  '?'*"^ '  T/i^^ 
•  r«nii^'  «-'  /%•!       .ri    the  amount  dc- . 

<c  ty,  if  It  uiall  appear  necetiary,  to  reuram  the  defend-  creed  againft 
«  ants  in  this  country  from  paying,  conveying  away,  or  I.  H.  ? 
tt  fecreting  the  debts  by  them  owing  to,  or  the  effefts  in 
«  their  hands,  of  fuch  abfent  defendant  or  defendants ; 
«  and  for  that  purpofe  may  order  fuch  debts  to  be  paid, 
«  and  effeds  delivered,  to  the  faid  plaintiff  or  plaintifis, 
"  upon  their  giving  fufficient  fecurity  for  the  return  therc- 
«  of,  to  fuch  perfons,  and  in  fuch  manner,  ns  the  court 
«  ihall  dtreft/'  It  further  provides,  that  the  court  (hall 
.  appoint  fome  day  in  the  fucceediug  term,  for.  the  abfent 
defendant  to  enter  his  appearance,  and  give  fecurity  for 
performng  the  decree  \  and  (hall  order  notice  to  be  publiih- 
ed,  &c.  and  if  the  abfent  debtor  fhall  not  appear  zni^give  ' 

fuch  fecurity^  within  the  time  limited;  the  court  may 
proceed  to  take  fuch  proof  as  the  complainant  ihall  ofier ; 
and  ii  they  fliall  thereupon  be  fatisfied  of  the  juftice  of  the 
demand,  they  may  order  the  bill  to  be  taken  as  confefTed^ 
and  make  fuch  order  and  decree  therein  as  to  thtm  (hall 
£eem  juft,  and  may  enfqrce  due  performance  thereof,  &c. 
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TRouf  SON  In  the  record  of  that  cafe  in  Fairfax  county  coiift»  it  k 
'^'  ftatedy  «  that  at  a  court  continued  and  held  for  tbe  ^id 

Jamvson.  ((  county,  on  the  i8thdayof  June,  in  the  year  hft  men- 
<<  tioned,  came  the  complainants  afortifaid,  by  their  attibr- 
<<  ney,  and  thereupon  Jonah  Thompfon,  in  open  couitt 
«  hecanu  fecuritj  that  tbefaii  Joft!ph  Hat^M  Jbail  perform 
*<  the  decree  of  this  courts  if  agatnft  him ;  and  on  motioaof 
«<  the  fsud  defendant,  Jofeph  Hadfidd,  by  his  attonicy, 
'<<  the  attachment  is  difcharged  as  to  the  tSk&%  in  the  hands 
<<  of  the  other  defendants."  The  court,  at  a  fubfequent 
term,  on  the  19th  of  November,  1799,  decreed,  that  «  it 
<*  having  appeared  to  the  fatisfsiAion  of  the  court,  dat 
^<  the  complainants  bill  hath  been  duly  taken  for  confef- 
<<  fed,  after  his  appearance  by  attorney,  and  giving  fiecu- 
*<  rity  for  performing  the  decree  againft  him,  the  coint 
<<  doth  adjudge,  order,  and  decree,  that  the  complainanti 
«  do  recover  againft  tbe  faid  Jofeph  Hadfidd,  the  fom 
*^  of  eight  hundred  and  fixty  pounds,  twelve  ihillings 
^<  and  one  penny,  fterling,  (to  be  fettled  in  Virginia  cur* 
*«  rcncy,  at  the  rate  of  twenty  per  cent,  exchange,)  to- 
<<  gether  with  intereft  on  the  fame,  it  the  rate  of  fire 
**  per  cent,  per  annum,  from  the  8th  day  of  March,  1 795, 
<«  until  the  day  ef  pronouncing  thiJ  decree^  and  alfo  his  afis 
"  by  him  expended  in  the  profecution  of  his  bill  here.** 

Hadfield  having  failed  to  perform  this  decree,  and 
Brown,  the  partner  of  Jamefon,  being  dead,  Jamefon 
brought  the  prefent  adion  of  debt  in  the  circuit  coot  of 
the  diftri^t  of  Columbia,  againft  Thompfon,  founded  up- 
on his  refponfibility  as  fecurity  for  Hadfield's  perforaiing 
the  decree.  The  declaration  was  <*  of  a  plea  that  he  ren- 
<<  der  unto  him  the  fum  of  eight  hundred  and  fixty  povnds, 
«  twelve  ihillings  and  one  penny,  fterling,  of  the  value 
<<  of  one  thoufand  and  thirty-two  pounds,  fourteen  fliil- 
«<  lings  and  fix  pence,  Virginia  currency,  equal  to  three 
«<  thoufand,  four  hundred  and  forty*two  dollars,  and  for- 
<<  ty-one  cents.  United  States  currency,  which  to  him  h( 
^<  owes,  and  from  him  unjuftly  detains ;  for  this,  that 
«  whereas,"  &c.  fetting  forth  the  (ubftance  of*  the  pro- 
ceedings on  the  attachment  in  Fairfax  county  court,  <<  and 
«  whereas  afterwards,  that  is  to  fay,  at  a  court-  held  for 
•«  the  faid  county  of  Fairfax,  on  the  i8th  day  of  JunCf 
'*  1795,  at  the  county  aforefaid,  the  faid  Jonah^  intfen 
^  court  f  her  awe  fecufity  that  the  faid  Jofeph  wouJd  pefform 
^  the  difree  of  the  faid  court  in  thefmdfuity  if  agoxifl  lm» 
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♦<  In  wMcli  faid  fuit  fnch  proceeding*  were  had,  diat  the  Tnoi^tor 

*^tski6  court  of  the  county  of  Fairfax,  on  the  19th  daf         *"' 

**€fi  Norember,  thati*  to  fay,  at  the  county  of  Alcxanr   J^**'**^*** 

**  dria  aforefaid^  did  adjudge^  order  and  decree,  that  die 

<<  hid  Robert  B.  Jamefon  and  co.  fiiould  recover  from 

«*  the  faid  J<^epb,  the  faid  fum  of  j^,  860  11  1,  fterling,. 

**  (to  be  feltkd  in  Viifiniaaintncy^  at  the  rate  of  twen- 

<<  ty  per  cent,  exchange,)  tagetberwith  iater^^Hn  the  fame, 

^<  at  the  rate  of  5  per  centttm  per  annum,  from  the  8m' 

*^day  of  March,    1795,  ^^^  tbedMy  ef  profauncing  tbi 

^^faid  dane^  and  aUb  their  cofts  by  dE^m  expended  in 

«<  tbe  pfofectttion  of  thefaid  biU.     Aii  which  by  the  re- 

<^  cord  thereof,  now  remaining  in  the  office  of  the  cotta-> 

**  tj  court  of  Fairfax,  will  more  fully  and  at  large  appear. 

^  And  the  £itd  Robert  B.  Jamefon,  in  hiBt  aters,  that 

<<  the  faid  Jofeph  has  not  in  any  manner  performed  the 

^<  decree  of  the  faid  court  of  Fairfax  county,  in  the  caufe 

<<  afore£ud  made,  in  this^  that  he  has  not  paid  to  the  faid 

«<  Jaqpefon  and  co«  in  the  life  time  of  the  faid  Brown, 

«<  DOT  to  the  faid  Jamefon,  who  has  furrived  the  faid 

"  Brown,  the  faid  fum  of  ^f  .860  12  i  fterling,  or  the 

«•  Talue  thereof  in  Virginia  currency,  at  the  rate  of  ex-' 

•«  change  in  the  faid  decree  mentioned,  ivitb  intereft  therc" 

<<  on  asawardid  by  tbe  faid  decree  ;  which  faid  decree,  in 

<^  form  aforefaid,  Tet  remains  in  full  force  and  eStOt^  not 

•«  revccfed  or  fatisned  \  by  reafon  whereof,  a&ion  accrued 

<<  to  the  faid  Jamefon  and  co.  to  demand  and  have  from 

**tiic  hid  ]Maikf  tbe /aid  fum /£.S6o  12   i,Jlerlingy  of 

<«  tbe  vakfe  aforefaki.  And  the  faid  Jamefon  further  avers, 

«  that  the  faid  Brown,  on  the  day  of  in 

«  the  year  departed  this  life,  to  wit:  at  the  county 

«<  of  Alexandria  aforefaid,  whereby  the  faid  caufe  of  ac- 

^  tion  foTvived  to  the  faid  Jamefon.    Neverthelefs,  the 

<«  faid  Jonah  fi&ry2m/y«iif  ^^.  860  12  \^  fierlingyof  tbe 

<<  value  aforefaid^  or  any  part  thereof,  to  the  faid  Jamefon 

«<  and  CO.  in  the  life  time  of  the  faid  Brown,  or  to  the 

^  faid  Jamefon,  fince  his  death,  has  not  paid,  &c.  to  the 

«<  damage  of  the  faid  Jamefon  five  bundred  dollars^   and 

«« therefore  he  brings  fuit,*'  &c. 

There  was  an  office  judgment  at  the  rules  in  Novem- 
ber, i8of,  which  was  not  fet  afide  at  the  next  fiicceeding 
court  in  January,  1802.  At  April  term,  1802,  the  de- 
fendants couafel  moved  to  fet  afide  the  office  judgment  on 
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TnoMPtoif  pleading  nil  dibit.  The  court  being  divided  on  the  pio^ 
^'         priety  of  that  plea  to  an  aAion  founded  on  the  reoonl  of 

^jAifisoK.  ^  a  go^rt  pf  one  of  the  ftates,  the  pka  was  not  received,  and 
a  bill  of  exceptions  was  uken  by  the  counfei  for  the  de- 
fendant and  figned  by  the  judge  who  was  agaiaft  the 
admiffion  of  the  ple'a.  The  pleas  of  ntJ  tiel  ncori  and 
payment  were  then  filed  and  ifliies  made  up,  on  which  die 
caufe  went  to  trial.  The  rerdidl  upon  the  iflixe  of  pay- 
ment was  in  thefe  words,  <<  we  of  the  jury  find  for  dbe 
<<  plaintiff  the  debt  in  the  declaration  mentioned,  and  one 
<<  cent  damages,  to  be  difcharged  by  the  payment  of  two 
<<  thoufand,  five  hundred  and  torty  tour  dollars^  fosty  moe 
«  cents." 

And  the  defendant  moved  in  arreft  of  judgment  for  the 
following  reafons, 

I  ft.  Becaufe  the  z€&oa  is  brought  for  fterling  money, 
when  it  appears  by  the  plaintifi^s  own  (hewing  in. the  de- 
claration, mat  the  original  fterling  debt  has  been  changed 
by  the  decree  of  the  county  court  of  Fairfax,  into  thecur-> 
rent  money  of  Virginia. 

ad.  Becaufe  the  plaintiff,  in  his  dedaradon,  declares 
for  a  fterling  debt^  and  lays  bis  damages  in  current  mo- 
ney. 

3d.  Becaufe  the  jurv  have  found  their  damages  b  cur- 
rent money,  and  have  nxed  the  fum  in  current  money,  at 
which  thefaid  fterling  debt  might  be  difchaiged. 

4th.  Becaufe  it  doth  not  appear  by  the  plaintiff's  de- 
claration what  was  the  nature  of  the  defendant's  underta- 
king as  fecurity,  whether  it  was  by  record,  by  bond,  orbj 
parols. 

5th.  Becaufe  the  whole  proceedings  are  irregular 
informal  and  erroneous. 

Thefe  reafons  not  being  deemed  fufficient  by  the  court 
below,  judgment  was  rendered  for  the  plaintiff  for  «/.86i. 
"  12.  I  fterling,  of  the  value  of /.  103  2.  14.  6.  "Snrginia 
**  currency,  equal  to  three  thouund,  four  hundred,  forty 
«  two  dollars  and  forty  one  cents.  United  States  currency, 
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<«  tie  debt  in  tie  Jeclaratien  mentimei^  and  one  cent  dama^-  THOMrtoN 
«  gea,  by  the  jurors  aforefaid»  in  form  aforeiatd  aflcfled,         ^- 
«  and  alfo  hia  cofts  bj  him  about  his  fuit  in  this  behalf  ^  J  ^^'^^'^* 
<<  expended,  and  the  {aid  defendant  in  mercy,  &c.     But 
M  this  judgment  Mamages  and  cofts  excepted,)  is  to  be 
«  difcharged  by  me  payment  of  2544  dollars  and  49 


To  teyerfe  diia  judgment,  the  defendant  below  fued 
out  the  prefentwnt  of  error. 

Swam^fir  pkttnttffin  error. 

B*  y.  Leef  and  Key  fir  defendant* 

Swann. 

I  ft.    The  declaration  does  not  (hew  any  obligation  on 
lluHnpjIbn,  upon  which  this  or  any  other  a£lion  will  lay. 

2d«  If  it  does,  it  is  not  fuch  an  one  as  will  fupport  an 
aAionofdebt. 

3d.    If  an  a£lion  of  debt  will  lay,  ftill  this  aAton  will 
not,feecattfe  it  is  brought  for  part  of  the  debt  only. 

4th.    The  aAion  is  brought  for  fterling  money,  whereaa 
it  ought  to  have  been  brought  for  Virginia  currency. 

5th.  If  properly  brought  for  fterling  money,  the  court 
below  ought  to  have  rated  the  exchange. 

I  ft.  The  record  fimply  ftates,  that  «  the  faid  Jonah 
«  (Thompfon)  in  open  court  became  fecurity  f  but  does  not 
ftate  how  \  whether  by  bond,  by  parol,  or  by  matter  of 
record.  It  is  only  a  record  declaration  that  he  became 
fecurity. 

ad.  The  record  ftates,  that  hjs  became  fecurity  that 
Hadfield  would  perform  the  decree  of  the  court,  if  againft 
him }  and  not  that  Thompfon  would  pay  the  debt,  or 
that  he  undertook  to  pay  any  fum  of  money  whatever. 
Nor  does  it  ftate  that  he  became  bound  in  any  particular 
fum.    It  does  not  ftate  that  he  undertook  to  p»y  the  debt 


Km^mmom  if ;Uadfidd dUnoC   Therr k notliing.to fopporlait shKob 

V-         of  iMr.  Jt is,.ifaftj. thing,  a.GoUatcral4iafiaPtakisig;  aiid 

} Awnoif.    jf  j^g,  a£^||  ^^mU  ky,  it  RUtft.be  covenant*     To  Support 

T  an  aAioitofdebt,  thercmaft  bea.direA  obligation  .on ^e 

.    .pait.of  the  dgkmdun^  .moving  to  the  .pUattf,  ^  fij  a 

^^ai0.fuai^or  a  (i|i|i.whichjiuiy  be  sendfvedc^ttain. 

3d.  The  declaration  is  for  ^.860.  12.  i.  ftcrlingof 
idle  value  of  £•  1032.  14.  6.'Vifginia  ciwieficy,  eqiul  to 
3442  dollars  and  ^i  cents,  Uiuted  States  aurrency.  FUs 
is  not  the  whole  debt  due  by  the  decree.  Ton  muft  foe 
for  the  whole  debt,  or  if  you  fue  {or  a  pavt,  yoi^dniift  ftate 
the  refidue  to  be  fatisfied. 

The  decree  of  the  court  of  Fairfax  was  rendered  oif  the 
19th  of  November,  1799)  and  was,  that  the  complainaoti 
recover  againft  Hadfield  the  fum  of  ^.860. 1 2.  i.  fterfing, 
4jto  be  fettled  in  Virginia  currency  at  the  mte  of  ao  per 
.eent.  exchange)  togOAfrwkt  inUrJ/i  on  tikjan^  ^  ibt  raU 
j/*5  percent,  per  annum  from  the  Bth  of  March  ^  1^795*  ^^ 
the  day  efprimuMcmg  that  JUerte^  (^9^^  Nnfemhery)  1799, 
and  alfo  his  cofis  by  him  .expended  in  the  pretention  of 
his  bill.  The  debt  was  compofed  of  the  principal  fom 
seduced  to  Virginia  currency  at  20  per  cent,  exchange,  and 
intereft  thereon  at  5  per  eent.  per  annum,  calculated  from 
8th  of  March,  1795,  to  the  1 9th  of  November  1799,  and 
cofts.  But  the  declaration  is  only  for  tht  princip^.  It 
is  therefore  only  for  a  part  of  ^the  debt,  and  does  not  ftate 
the  refidue  to  be  fatisfied.  A  debt  cannot  be  divided,  and 
thereaiqn  of  the  law  is,  that  amukiplicity  of  aAionsmaj 
be  prevented.  3  Modern  4-1.  Marfi^v*  Cutkr,  Cro.  lac. 
498,  499)  Pemberton  v.  Shetton. 

4AU  The  debt  was  originaHy  due  from  HadficU  m 
Aerltng  money,  but  the  debt  due  by  the  decree  is  a  car- 
sent  money  debt*  The  decree  has  changed  it  from  fter- 
ling  to  currency. 

It  is  aa  exprefs  command  that  it  ftall  be  fettled  in  cun 
rent  money,  at  a  certain  rate.  It  is  no  longer  a  (teriing 
debt.  H  an  aQion  of  debt  yn^  lay  for  it,  it  muft  be  laid 
as  a  debt  due  in  Virginia  cttrretBcy. 

jlh.  3ut  if  it  is  a  fterling  debt,  then  the  court  bdov, 
oughti  under  the  aA  of  the  Virginia  aflemUy  frevifedcedff 
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•^  if  I.  €b«  77«  (  6.)  ^  havje  fix«d  the  rale  of  otch^age.   Taoifrsoii 
The  yerdi^l  ought  to  have  been  fimpljr  for  the  f^erliiig         «• 
debt  and  damages;  but  the  jury  have  goqe  on  and  fatd    JAMttoN. 
that  the  debt  fiiottld  be  difcharged  by  the  payment  of  *  '     V       ' 
«544  dollars  and  49  cents ;  and  the  ooutt  haye  rendered 
judgment  in  the  fame  niaoner»  without  fixing  the  rate  of 
exchange* 

Ah.  The  declaration  ftates  the  decree  to  have  been 
fiSlule  on  the  19th  of  November,  but  does  not  fay  in  what 
year.    This  omiflion  was  fatal  on  the  plea  of  mltiJ 

£•  J*  Lse$fir  drfttutam  in  trr^r. 

ift.  The  record  ftates  the  obligation  of  Thompfoo  in 
die  very  words  of  the  a^  of  Aflembiy.  It  is  the  higheft 
obligation  which  he  could  have  entered  into.  It  is  an 
acknowledgment  on  record,  and  is  ftronger  than  his  bond. 
Its  meaning  is  evident  from  the  intention  of  the  aA  of 
AJTembly  ;  and  is  fimply  this,  that  Hadfidd  (hould  pay 
the  money  decreed  to  be  due,  and  if  he  did  not,  tbalt 
Thompfon  would  pay  it  for  him. 

2d.  To  the  objeAion  that  this  is  not  fuch  an  obli- 
gation as  will  fupport  an  aAion  of  debt,  the  anfwer 
is,  that  it  is  in  the  nature  of  a  recognizance  in  chancery, 
and  an  aAion  of  debt  will  lie  on  fuch  a  recognizance» 
X  Efp.  ii.P.2i6. 

3d.  The  cafe  in  3.  Mod.  does  not  apply  to  the  prefent. 
There  the  aflion  was  upon  a  judgment.  Here  it  is  upon 
the  obligation  or  recognizance  of  Thompfon.  We  have 
declared  for  as  much  as  was  due  from  Hadfield  and  no 
more.  The  obligation  of  Thompfon  was  to  pay  what 
Hadfield  (hould  fail  to  pav.  Our  a&ion  is  for  this.  The 
record  of  Fairfax  court,  wnich  is  made  part  of  the  deck* 
ration,  (hows  how  the  relidue  was  difcharged. 

4tli«  The  court  of  Fairfax  did  not  convert  the  debt  into 
Virginia  currency.  Thev  only  fixed  the  principles  on 
which  the  exchange  (hould  be  made.  The  decree  is  for 
fterUne  to  be  difcharged  in  current  money  at  a  certain  race 
of  exwange. 
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^'ffOMPtoN       5th.  It  i«  tte  pnyvince  6f  die  jiii^  and  not  of  tb^  cdoft 
'i'  to  fix  the  value  of  fterling  money,     i.  Ji^a/b.  373,  378. 

Jamison,    j^^^  ^^|/^.  ^.  Watfonandal. 

6th  Although  the  year  of  the  decree  is  not  ftatedl  iii 
die  declaration,  yet  enough  is  ftated  to  render  it  certain. 

Key  was  to  have  argued  on  the  fame  fide,  but  on  ti^ 
mination  of  the  record  of  the  decree  in  Fairfax,  and  com- 
paring it  with  the  declaration  ^  and  finding  the  decree 
to  be  for  £.t6o»  la.  1.  fterling  witfc  inteieft  from  a  cer- 
tain day  to  the  ikn  of  pajfing  the  decree^  and  the  dedamtios 
being  only  for  tne  principal^  he  confidered  the  Tariance 
as  fatal.  He  had  not  before  noticed  accurately  the  words 
of  the  decree,  but  had  fuppofed  the  intereft  did  not  ftop 
at  any  certain  day,  but  was,  by  the  decree,  to  run  tiH  die 
time  of  payment.  He  did  not  underftand  that  this  point 
had  been  made  in  the  court  below,  and  therefore  had  not 
before  examined  the  record  with  a  view  to  it. 

The  court  gave  no  opinion  upon  the  other  points,  but 
oonfidering  this  variance  as  fatal, 

Reverfed  tie  judgments 

The  chief  jujiice  obferved,  that  there  was  no  claofc  in 
the  declaration  ftating  that  Thompfon  undertook  to  pay 
if  Hadfield  did  not,  and  therefore  an  a£tion  of  debt  wouli 
not  lay. 


Mande. 

VjILLS  &  AL. 
v. 

Riddle 

&  AL. 

. y -• 

In  Virginia,  aa 
indorfce  of  a 


MANDEVILLE  AND  JAMESON 


JOSEPH  RroDLE  AND  CO. 


«««,ifl-„r,B«.  EkROR  from  the  circuit  courf  of  the  diftriS 

promiiiory  note    r  r^  %       i>     n    •  %  «••  #-»•  v 

can  not  main-   o*  v^olumbia  fitting  at  Alexandria,  m  an  action  on  the 

tain  an  aAion    cafe  brought  by  the  defendant  in  error  for  money  had  and 

*^Mf  *Sr^  r/)f«wrf,  which  was  the  only  count  in  the  declaration  j 

Vant  2/m^.  '"^^  ^^  which  the  defendant  pleaded  the  general  iffuc. 


&  AL. 
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The  eridence  oflFered  and  admitted  to  fupport  the  de-     Mandi* 
claration  was  a  promiffory  note  made  by  Vincent  Gray,  villi  &  ai.# 
Parted  at  Alexsndiia  <Qn  die  ad  of  March  1798,  by  which         '^• 
he  prorotfed  to  pay  fixty  days  after  date  to  the  order  of     ^'"^^*J''* 
MandevaUe  and  Jamefon  1 500  dollars  for  yalue  receiTed, 
negotiable  at  the  bank  of  Aiexandaia*     This  note  was 
indoiftd'by  MandeviUe  and  Jamefon  to  James  M<CW- 
achan,  and  by  him  to  Jofeph  Riddle  and  co,  the  defen* 
dants  in  error.     The  proteft  of  a  notary  public  made  on 
the  fifth  May  4  798,  attefting  that  he  lubd  on  that  day 
xlemanded  payment  of  the  note  of^he  maker,  who  refu« 
fed,  and  of  MandeviUe  and  Jamefon  the  firft  indorfers^ 
who  alfo  refufed,  and  that  James  M<Clenachan  the  other 
indorfer  did  not  d^eU  in  his  diftriA.  The  record  of  a  fuit 
on  the  fame  note  brought  by  Jofepb  Riddle  and  co,  on  the 
14th  of  June  1 798,  againft  Vincent  Gray,  the  maker,  pr<v> 
fecuted  to  £nal  judgment  and  execution,  upon  which  exe- 
cution he  was  committed  to  jail  and  took  the  oath  of  an 
infolvent  debtor  and  was  difcharged,  on  the  6th  of  Febns* 
ary  1799. 

The  prefent  aflion  waS'Comnvenced  in  July  iSoi. 

A  bill  of  exceptions  was  taken  by  the  defendants  below^ 
ftating  thefe  fai^s,  und  that  they  prayed  the  opinion  of 
the  cour^ 

ift.  Whether,  this  a£lion  could  be  fuftained  by  the  pre- 
lent  <<  plaintifi^  againft  the  prefent  defendants,  there  be* 
«  ing  an  intermediate  indorfer  Between  them"  and, 

2dly.  <<  Whether  if  the  laid  a£iion  is  fuftainable,  the 
*^  faid  evidence  is  admiffible  upon  tl  Jingle  count  for  money 
^<  had  and  received;*  and  that  the  opinion  of  the  court 
helow  was  that  the  a£tion  might  be  fuftained,  notwith- 
ftanding  the  intermediate  indorfer ;  and  that  the  evidence 
was  admiffible  upon  the  fmgle  count  for  money  had  and 
received.  VerdiA  and  judgment  for  the  plaintiffs  for 
191 9  dollars  and  coftSf  to  reverfe  which,  the  defendants 
kelow  fued  out  the  prefent  writ  of  error. 

E*  J.  Lee  and  Svwnn^  for  plaintifis  in  error. 

JSknmSf  f^r  defendants.  • 
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MjkfiDf-        B.  y.  Lee. 

^-  I  A.  The  a^on  of  inMiUKtm  ^fmf^  wiH  tot  lal^  for 

^  •    ^  printy  of  c£tte  or  privity  of  contnd.    It  is  an  iJ^gm 

▼  jt  common  law  i  and  by  the  coiiimon  law  no  aAion  <rf 

indAkaius  t^p^iw  money  had  aM  recerred  witt-'faiy  eji- 
eept  between  ptiviet.    Kjd.  175.  f'liSt  114^ 

id.  lliere  being  only  one  count  bi  tlie  deelaration«  and 
that  being  only  for  nnoney  had  and  reeeivedi  the  ndtt 
ought  not  to  hate  been  given  in  cadence,  becaufe  it  miA 
'  have  been  a  forprife  to  the  defendants/  In  England  it  it 
«f«al  to  give  notice  of  the  pbhttiffii  real  gromid  of  aAimt 
either  by  a  fpecial  count,  or  by  a  formal  nodce.  The  de^ 
fendanta  could  not  come  prepared  to  defend  €be  aAionk 
The  a£kion  for  money  had  and  received  is  faid  to  be  in  tfatf 
nature  of  a  fuit  in  equity.  But  here  the  defendant! 
were  in  a  worfK  fituation,  than  if  a  bill  in  chancery  had 
been  filed  againft  them ;  for  in  that  cafe  the  biH  inuft 
have  ftated  the  grounds  of  the  claim  and  ihown  the  equi- 
table circumftances  which  entitled  the  plaintift  Co  re- 
cover, 

A  remote  indorfer  is  liable  to  the  holder  oftiv  npMthe 
cuftom  of  m^chantSy  and  therefote  there  ougot  to  havi 
been  a  fpecial  count  ftating  the  cuftom. 

The  Engliih  ftatute  of  Anne  refpeding  ft^nnthff 
notes  is  not  in  force  in  Virginia )  and  the  z€t  of  aflembly 
^  which  fupplies  its  place  only  allows  an  aflignee  to  bring 

an  a£lion  of  debt  in  his  own  name  a^inft  the  m^kerof 
the  note,  but  gives  no  remedy  againft  the  affignors.  Hcnctf 
it  refults  that  the  remedy  of  the  aflignee  againft  the  af- 
fignors is  either  at  common  law  or  under  die  cuftodi  d 
merchants.  By  the  common  law  the  adion  c^  indeHtgM 
i^un^Jit  lies  only  between  privies ;  and  here  is  no  privity. 
And  if  refort  be  had  to  die  cttflx>m  of  merdiantsi  that  cat 
torn  muft  be  averred  in  die  declaradon. 

SimmSf  contra. 

Every  indorfer  is  as  the  maker  of  a  new  note,  i  SirMpp 
479,  SmaUvfood  v.  Vertwn.    Efp.  N.  p.  33.    ft  Bwr.  6741 


FtftlattJA&Y,  1803.  a^s 

Mtyitk  t^  Aidmfim.     He  undertakes  to  pay  the  fum  mentt-*     M  aitdc. 
oned  in  the  note,  if  the  original  maker  does  not.    Asvillb&aM 
foon  as  the  original  maker  fails  to  comply  with  his  en-  '^^ 

giig^Hient,   that  of  Ihc  ibdorfcr  becomes  abfolute.     He     ^^^^o*-* 
tlim  becomes  the  h€>ldet  of  fo  much  money  as  is  cxprefled  ...^     ^/^     j 
i6  tfke  note,  to  thfc  ttfe  6f  hk  iitiiiiediatc  indorfec,  or  of  fuch         ▼ 
|)erfon  at  he  ihaU  natM* 

ft  is  tme  the  plaintiffs  below  have  fotight  their  remedy 
9t  etmiMdn  la\^  %  and  by  Cdlnmon  law  they  are  entitled  td 
t«c6Ter.  Ever^  itiatt  ought  to  be  compelled  to  pay  moneV 
iMrhieh  fee  ha&  in  his  haAfds  belonging  to  another^  and  which 
IB  eqttifly  and  good  confcience  he  has  no  right  to  retain* 
hxA  the  ptmciple  is  notv  liren  eftabliihed  that  at  commoil 
\Km  be  may  be  compelled  t6  pay  it)  by  an  a£lion  for  money 
hadaMretehrM. 

A»  to  the  etidM€6  ofliitiNl  cto  thh  county  it  was  long 
4toifl>ted^  bi^fei^  the  ftttote  of  Anne,  whether  anj  atbtr 
than  an  aJHon  df  indeHtat^s  t^mffit  for  money  had  and 
^eeehred)  erfbr  mon^  lent,  would  lay  upon  a  note.  This 
was  the  ground  of  contention  between  lord  Hok  and  the 
merchants  of  Lombard  ftreet  \  he  ftrenuoufly  contending 
that  the  afiion  for  money  had  and  receired,  or  for  money 
lent,  was  the  only  proper  remedy;  and  diey  endeaToring 
to  bring  into  ufe  the  form  of  declaring  upon  a  note  as  a 
fyecialty.  Although  a  ridte  tnay  now,  under  the  ftatute^ 
be*  declared  upon  as  a  i^eciaky,  yet  the  ftatute  has  not 
taken  away  die  common  law  remedy  which  ezifted  before. 

As  tofw^ze^  the  objeSion  made  would  go  to  almoft 
#irery  cafe  where  money  had  and  received  is  the  proper 
^ion^  ittch  as  wheit  the  eonfideration  happens  to  fail, 
ixr  wfcelt  rAoney  his  bteeh  paid  by  miftake,  &c. 

Indorfement  is  aridenee  that  the  indorfer  has  received 
Ittoifey  of  the  indotfee*  And  at  and  from  the  time  of  the 
mdorfement,  the  indorfer  is  debtor  to  the  indorfee,  and 
tiie  debt  may  be  proved  under  a  commiffion  of  bankruptcy 
ugAinft  die  indorfer  before  the  note  is  payable. 

In  this  cafe  howevthr  there  could  be  no  furprise,  tht 
defendants  below  had  notice  of  the  non-payment  of  the 
note  and  thiit  diey  would  be  held*  liable }  and  it  is  imma- 


&  AL* 
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Mandb-     tcrial  by  what  meao^  notice  is  giTcn.     Dntg.  138^  ZfMg^ 

^LLB  &  AL.  champ  V.  Kinny. 

RjDDLE  jjj  ^g  g^g  Qf  g^^^  ^  Vaugban^  3.  Bar.  1516,  the  ca- 

.  fes  upon  promiflbry  notes  before  the  ftatute  of  Anne  aie 
taken  up  and  confidered  with  great  deamefs  and  alMbtr 
by  the  court.  Every  principle  eftabliflied  in  that  cale 
fumiflies  an  argument  for  the  original  plaintiffs  in  this. 
The  cafe  there  was,  thkt  Vaughan  drew  a  check  or  order 
on  his  banker  in  thefe  words  {^^  t^jfi^  Fortum  cr  hemrtr 
«  ^•^or )  and  gave  it  to  Bicknell,  who  loft  it.  It  was 
found  by  fome  perfon,  and  honeftly  taken  in  payment  for 
goods  by  the  plaintiff,  in  his  way  of  trade  as  a  mercer. 
Payment  of  the  check  being  ftopped  at  the  bankers,  the 
plaintiff  brought  fuit  againft  Vaughan  the  drawer,  and 
declared  upon  an  inland  biU,  and  for  money  had  and  re- 
ceived to  his  ufe.  It  was  held  that  theJfe  notes  are,  by 
law,  negotiable  ani  ntfirejo  before  theJIatuU  ef  Atme^  and 
that  the  bearer  of  them  might  maintain  an  a£aon  as  bearer^ 
where  he  could  entitle  himfelf  to  them  on  a  tfoiyaUe  ^m- 
Jideration^  and  (or  this  was  cited  ISfitQfis  cafe^  2  Sbewer 
235,  in  die  reign  of  Charles  ad* 

Crawly  v«  Crowiier,  2  Freeman  257,  indie  year  1702, 
before  the  ftatute  of  Anne. 

I.  Salt.  126  pL  $.  Anonymous^  loth  WW.  ^tU  And 
MiUer  v.  Raci^  u  Bur.  452*  31  Geo.  2. 

That  the  only  difpute  before  the  Aatute  of  Anne  wasas 
So  the  mode  01  declaring  z  but  that  it  never  was  difputed 
<<  that  an  adion  upon  an  indebitatus  affumpfii  generally  fsr 
<<  money  lent,  might  be  brought  upon  a  note  papble  to 
<<  one  or  orders*  and  cites  2d£rd  Rajf  758,  CUrkev.  lAwr^ 
tin.  «<  That  upon  the  fecond,''  lord  A^nsfield  faid,  «<  the 
^<  prefent  cafe  is  quite  clear,  bgyand  alt  difpute.  For  on- 
<<  dottbtedly,  an  a&ion  for  money  had  and  received  to  the 
<<  plaintiff^  ufe,  may  be  brought  by  the  bwajide  bearer  of 
^<  a  note  made  payable  to  bearer.  There  is  no  cafe  to  the 
<<  contrary.  It  was  certainly  money  received  for  the  ufe 
^  of  the  original  advancer  of  it ;  and  if  fo,  it  is  for  the  ufe 
^<  of  the  perfon,  who  has  the  note  as  bearer P 

And  Wilmot,  juftice,  faid,  that  it  was  notorious,  that 
fuch  notes  were  \Xifa5l  and  practice  negotiated.     «  ftob*- 
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i^  bly,  the  jury  took  upon  tbemfelTes  to  confider,  whether    MakdbI 

<«  luch  bills  or  notes  as  this  is,  wcr^  in  their  own  nature  ville  Sc  au 

«  negotiaUe ;  but  this  is  a  point  of  law  ;  and  by  law,  they         '^' 

«  are  negotiable."     And  again  he  fays,  <<  but  this  is  a 

<<  negotialie  note  ;  and  the  adion  may  be  bronght  in  the  ^ 

<'  name  of  the  bearer.     Bearer  is  de/criptio  pei^ona  r  and 

«  a  peribn  may  take  by  /&i/defcription,  as  well  as  by  any 

<<  other.   In  the  nature  of  the  contraA,  there  is  no  im^ro* 

*^  priety  in  lus  doing  fo.  It  is  a  contra^  to  pay  the  bearer^ 

•<  or  to  the  perfon  to  whom  he  (hall  deliver  it,  (whether  it  be 

<^  a  note  or  a  bill  of  exchange  ;)  and  it  is  repugnant  to  the 

^  eontraSy  that  the  drawer  fhould  obje£t  that  the  bearer 

^<  has  no  right  to  demand  payment  from  him.     The  reeh^ 

^*fons  given  in  the  cafes  that  are  oppofite  to  this  are  altoi- 

««  gether  unfatisfaAory."     Even  brfore  the  ftatute  of  3  and 

<<  4  Anne,  lord  chief  juftice  Holt  himfelf  thought,  that  an 

<<  indebitatus  affumpjitiox  money  knt^  or  for  money  had  and 

'<  received^  might  be  maintained  upon  fuch  a  note.'' 

And  Tates,  juftice,  faid  <<  Nothing  can  be  more  peeult^ 
^<  arly  negotiable  than  a  draught  or  bill  payable  to  bearer  \ 
^  which  is,  in  its  nature,  payable  from  hand  to  hand,  teties 
«  quatiis/^  It  h^d  been  doubted,  it  is  true,  whether  that 
^*Jpecies  of  action,  where  the  plaintiiF  declares  upon  the 
<<  ti^e  it/elf  zs  upon  a  Jpecialty,  was  proper ;  but  here  is  a 
<*  count  upon  a  general  indebitatus  ajfumpjttj  for  money  had 
«  and  received  to  the  plaintiffs  ufe.  The  queftion,  whether 
^  he  can  maintain  this  a£lion,  depends  upon  its  be* 
« ing  affignable,  or  not.  The  original  advancer  of  the 
«  money  manifeftly  appears  to  have  had  the  money  in  the 
«  hands  of  the  drawer,  and  therefore  he  was  certainly 
'<  entitled  to  bring  this  a£tion.  And  if  he  transfers  his 
'<  property  to  another  perfon,  that  other  perfon  may  alfo 
**  maintain  the  like  a£iion.  Whoever  has  money  m  the 
^  hands  of  another  may  bring  fuch  an  a£tion  againft  him. 
«  This  appears  from  the  determination  in  the  cafe  of  JVard 
«  V.  Evans f  reported  in  2  lord  Ray,  930  ;  where  not  a 
^^JbUling  of  money  had  pajfed  between  the  plaint^  and  defen^ 
«  dant ;  and  yet  Holt  and  Powell  both  held  that  an  inde^ 
<<  Htatus  affumpfit  for  monies  received  to  the  plaintiff's 
^  ttfe,  properly  lay.** 

This  cafe  clearly  fhews,  that  a£lions  upon  promiflbry 
aotos  payable  to  bearer,  or  ttrder,  might  have  been  main- 
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IManoi-  taUed  before  the  ft^tutp  of  Anne ;  ^d  that  (uck  afti^as 
vttLE  &  AL.  did  not  depend  upon  the  privity  of  contracl.  There  cer- 
tainly is  not  more  privity  of  contrail  between  the  drawer 
of  a  note,  and  the  heanr^  (efpecially  after  that  note  has 
been  loft  by  the  lawful  owner,  and  conges  to  the  hands 
of  the  plaintiff  thrpugh  the  ^iM&r)  than  between  the  ma- 
ker of  a  note  payable  to  order,  and  the  ipdorfee  It  alfe 
ihows,  that  there  are  certain  inftrument«,  which  are  ne- 
gotiable in  their  dwn  mture  by  firce  of  the  contra^  itf^lft  ^ 
dependent  of  ftatute  law ;  and  that  a  promifu  oiay  a$  weM 
be  defcribed  by  being  the  bearer  of  a  certain  p^p^ry  a^  by 
being  named  with  his  chriftian  and  furnaipe.  And  if  he 
jnay  be  defignated  by  the  fa£l  of  being  the  bearer  of  a 
paper,  there  is  no  reafon  why  he  may  not  equally  be  def- 
cribed by  the  fa£l  of  his  being  the  nominee  of  a  certun 
other  perfon^  and  the  holder  of  a  certain  note. 

There  is  no  doubt  that  before  the  ftatute  of  Anne  nAtcs 
were  pafled  from  one  to  another,  and  a£iions  for  money 
had  and  received  were,  on  common  law  principles,  main- 
tained by  the  bearers  and  indorfees.  The  indorfement 
was  confidered  as  conveying  or  afEgning  die  money  of  the 
j^ayee  in  the  hands  of  the  maker  ;  and  the  original  con- 
trail of  the  maker  was,  to  hold  the  money  to  the  ufeof 
the  payee  or  of  fuch  perfon  as  he  fhould  appoint*  Privity 
of  contra£l  is  not  the  ground  of  the  a£tion  for  money  had 
and^ received.  And  among  the  many  cafes  of  that  land, 
there  will  be  fcarcely  found  one  in  which  fuch  a  privity 
ha^  exifted.  If  I  lofe  money,  I  may  Iiave  this  a£lk>n  againft 
the  finder.  If  A.  delivers  money  to  B.  to  be  paid  over  to 
C.  the  latter  may  maintain  this  a£tion  againft  B.  If  a 
man,  under  pretence  of  authority  from  me,  receive  money 
due  to  me,  I  may  recover  it  of  him  in  this  form  of  a£tion. 
So  if  I  pay  money  to  another  by  miftake.  So  if  a  man 
obtains  money  from  me  by  fraud  and  deceit.  So  if  the  con- 
fideration4>f  a  bargain  fail.  So  if  one  pretending  to  a 
right  to  an  office  receive  fees,  the  rightful  officer  may, 
by  an  adiion  for  money  had  and  received,  recover  of  him 
the  amount  of  fees  fo  received. 

The  indorfer  is  a  new  drawer  as  to  all  the  fubfeque»t 
parties.  He  has  received  money  from  his  indorfee  which 
he  engages  to  hold  to  his  ufe,  or  to  the  ufe  of  fuch  per- 
fon as  he  (hall  appoint,  in  cafe  the  maker  does  not  pay 
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the  note  mi  demand.    This  principle  refults  from  the     Mands- 
cuftom  of  merchants;  for  the  moment  a  promiflbry  note  villb  &al« 
payable  to  order,  is  indorfed,  it  becomes,  in  its  nature^  *^' 

independent  of  any  ftatute,  an  inland  bill  of  exchange,      ^y>^^^ 
both  in  form  and  fubftance.     The  indorfer  orders  die  ^    *     ^^'    , 
maker  to  pay  to  the  indorfee,  or  his  order,  the  fum  of  mo-  ^ 

ney  mentioned  in  the  note.  The  maker  by  figning  the  note 
acknowledges  that  he  has  effefls  of  the  payee,  to  the 
amount  of  the  note,  in  his  hands ;  and  by  making  the 
note  payable  to  the  order  of  the  payee,  he  authorizes 
the  payee  to  draw  upon  him  for  that  amount,  and  pledges 
lumfelf  to  honour  the  draft.  An  acceptance  may  be 
made  before  the  bill  is  iflued,  and  is  equally  binding  as  iif 
made  after.  Kyd.  48.  49.  The  fignature  of  the  maker 
to  the  note  is  an  acceptance  of  the  payee's  bill.  No  part 
or  csrcumftance  of  a  bill  of  exchange  is  wanting. 

The  plaintiffs  below  therefore  were  clearly  entitled  to 
recover  the  money  from  the  defendants;  and  therefore 
the  defendants  ought  not  in  juftice  and  good  faith  to 
withhold  it.  In  fuch  a  cafe  there  never  has  been  a  doubt 
but  that  the  bill  may  be  given  in  evidence  on  the  count 
for  money  had  and  received. 

Swann  in  reply* 

If  the  indorfer  is  liable,  it  muft  be  under  the  z6t  of 
aflembly.  But  the  aA  of  affembly  gives  an  zQxon  only 
againft  the  maker,  as  is  evident  from  the  provifion  for 
allowing  all  juft  difcounts,  not  only  againft  the  holder 
but  againft  his  aflignor  before  notice.  No  cafe  can  be 
found  of  an  a£lion  for  money  had  and  received  brought 
by  an  indorfee  againft  a  remote  indorfer,  either  before  the 
ftatute  of  Anne  or  after..  The  cafes  citeyl  are  of  a  note 
payable  to  bearer. 

If  any  zOXon  will  lay,  it  muft  be  on  the  ftatute  of 
Virginia. 

MarJbaU^  chief  juJHce. 


5 


It  is  decided  in  Virginia  that  an  a£tion  is  maintainable 
the  affignee  againft  the  aflignor^  and  not  under  the  a  A 
aflembly. 

Pa 
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Mands.         February  26th.    The  cbiefju/Kce  delivered  Ac  opioioa 

VILLE&  AUof  the  court. 

a/, 

^^'^AL  *         **  ^^^  ^^^  qucftion  in  this  cafe  is.  Whether  an  action 
^ "  of  indebitatus  ajfum^  can  be  maintained  by  the  affignee 
«  of  a  promiflbry  note  made  in  Virginia,  againft  a  re- 
<<  mote  affignor. 

«<  The  a£k  of  the  Virginia  aflembly  which  makes  notes 
^  affignable,  gives  the  affignee  an  a£lion  of  debt  in  his  own 
<*  name  againft  the  maker  of  the  note,  but  is  filent  with 
«  refpeA  to  the  claim  of  the  affignee  againft  the  affigno^ 
«  It  was  therefore  long  a  doubt  whether  the  affignor.  be- 
«  came  liable  on  his  mere  affignment,  without  any  fpecial 
«*  agreement,  for  the  contents  of  the  note,  in  the  event 
<<  of  the  infolvency  of  the  maker.  This  doubt  has  at 
<<  length  been  fettled  in  Virginia,  fo  far  as  to  declare  the 
<*  liability  of  the  affignpr  on  fuch  affignment ;  but  not  die 
«  amount  for  which  he  is  liable.  It  feems  to  be  yet  a  quef- 
<^  tion  whether  he  is  anfwerable  for  the  fum  mentioned  in 
«  the  note,  or  for  only  fo  much  as  he  received  for  it, 
«  provided  he  fiiall  be  able  to  prove  the  fum  aAually  re- 
«  ceived.  It  is  alfo  a  queftion  whether  the  affignee  can 
<<  have  recourfe  to  any  other  than  his  immediate  affignor. 

<<  As  the  aA  of  aflembly  gives  no  right  to  fue  the  af- 
<*  fignor,  fuch  an  adion  can  only  be  maintained  on  the 
<<  promife  which  the  law  implies  from  the  affignment«  and 
(<  confequently  can  only  be  fuftained  by  and  againft  die 
<<  perfons  to  and  from  whom  the  law  implies  fuch  a  pro- 
<^  mife  to  have  been  made.  As  the  affignment  is  made  to 
<<  a  particular  perfon,  the  law  implies  a  promife  to  that 
^  perfon  \  but  it  raifes  no  promife  to  any  other.  There 
<<  is  no  faA  on  which  to  imply  fuch  promife. 

<<  In  the  language  of  the  books,  there  is  a  privity  bc- 
<<  tween  the  affignor  and  his  immediate  affignee ;  but  do 
<<  privity  is  perceived  between  the  affignor  and  his  remote 
««  affignee.  The  implied  promife  growing  out  of  the  in- 
<*  doriement,  is  not  confidered  as  having  been  made  af- 
««  fignable  by  the  aft  of  aflfembly,  and  Uierefore  the  at 
<<  fignee  of  that  promife  can  not  maintain  an  afUon  of 
<<  indebitatus  ajfumjjit  on  it. 
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«  It  is  therefore  the  opinion  of  the  court  that  this  ac-     Mahdi- 
«<  tion  is  not  maintainable  and  that  the  judgment  ought  ^^^^*  &  al. 
wtobcrcverfed:"*  ^  '^' 

RiDDLl 
&  AL. 


STI/ART  V.  LAIRD. 


Eri 


"-" STUAI.T 

v. 

tROR  from  the  5/A  circuit  in  the  Virgima  iif-^  ^    '  ^ 

triB.  A  caufe  may, 

by  ad  of  con- 

An  aftion  of  covenant  was  brought  in  January  1801,  grefi,  l^tranf* 

in  «'  tht  c<mrt  rfthe  United  States  for  the  middU  circuit  in  the  SSfor^,^ 

M  Virginia  difiriB^^  by  John  Laird,  a  citizen  of  the  ftate  to  aoother. 

of  Maryland,  for  and  on  behalf  of  Laird  and  Robertfon  A  conumpora. 

of  port  Glafgow  and  fubjeftsof  the  king  of  Great  Bri- ?  «*P«^^*'°?  °^ 
^  '  .ft  %,     ,    t»       _i  •  •  J  •   V   t '^     ^      -  theconftittttion, 

tain,  againlt   Hugh  Stuart,  a  citizen  and  inhabitant  of  pnaifed  and 

the  ftate  of  Virginia*  acquicfced  un- 

der for  a  period 

At  the  rules  in  February,  1801,  there  was  an  office  ^^"^fj^ 
judgment  againft  the  defendant  for  damages,  &c.  <<  which  tion;  and  the 
«<  damages,'*  fays  the  record,  «  are  to  be  enquired  of  and  court  will  no( 
<<  aflbffed  by  a  jury  to  be  fummoned  by  the  marihal,  and  ^^^  ^°"" 
«  impannelled  before  the  next  court  of  the  United  States 
«<  for  the  middle  circuit  in  the  Virginia  diftriB^  which  com- 
<<  mences  xm  the  22d  day  of  May  next  enfuing,  and  fo  the 
««  caufe  aforefaid  ftood  continued,  by  virtue  rf  the  flatuti^ 
««  tnfucb  cafi  made  and  provided fUnnl  the  court  of  the  Uni^ 
^  ted  States  for  the  fourth  circuit  in  the  Virginia  dtflriB^  con- 
«  tinned  by  adjournment  and  holden  at  the  capitol  in  the 
«  city  of  Richmond  aforefaid,  on   Thurfdaythe  I'jthday 
««  of  December  1801  }  at  which  day,  to  nvit^  at  a  court  of 
«« the  United  States  for  the  fourth  circuit  in  the  eaftem 
•*  diftrift  of  Virginia,  continued   by  adjournment,  and 
«<  holden  at  the  capitol  in  the  city  aforefaid,  before  the 
<<  honorable  the  judges  of  the  faid  court,  came  as  well 

*  Ste  M0te  (A.)  in  tU  apptnUn  to  tbu  vo/ttmt  of  reforis. 
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Stvakt  (( the  plaintiff/'  &c.  and  the  office  judgment  being  fet  afide 
and  iffue  joined  upon  the  plea  of  covenants  performed, 
there  was  verdi£l  and  judgment  for  the  plaintifis ;  upon 
which,  zjlfri facias  iflued  reciting,  in  the  ufual  form,  the 
judgment  recovered  <<  in  the  court  ff  t be  United  States  far 
**  the  fourth  circuit  in  the  eaflem  Virginia  diflriB^  and  re- 
tumaUe  «  before  the  judges  of  the  faid  court  at  Rich- 
ie mond,  in  the  eaftem  Virginia  diftri£l,  on  the  26th  day 
«  of  April  next/'  «  Witnefs  Philip  Barton  Key^  efq.  chief 
'<  judge  of  the  faid  court/' 

The  return  on  this  execution  was  as  foUows,  viz* 

^<  Executed  on  Maria  and  child,  Paul,  Jenny,  Selah, 
<<  Kate,  and  Anna,  and  a  bond  taken  with  Charles  L. 
*«  Carter  fecurity,  for  the  delivery  thereof  at  the  Eagle 
^  tavern,  in  the  city  of  Richmond,  on  the  20th  day  of 
<<  April,  1802,  the  condition  of  which  was  not  compli- 
«  ed  with. 

Ben.  Mofleyj  D.  M.  for 
Jos.  Scott,  M.  E.  r.  D." 

The  record  then  goes  on  to  ftate,  '<  that  heretofore, 
«  to  wir,  at  a  court  of  the  United  States  for  the  fifth  ctraut, 
^'  continued  by  adjournment,  and  held  at  the  capitd,  in 
*«  the  city  of  Richmond,  in  the  di/iriB  of  Virginia,  before 
<<  the  honoraUe  the  chief  juRice  of  the  United  States,  on 
«<  Thurfday,  the  ad  of  December,  1 802,  came  John 
**  Laird,  on  behalf  of  Laird  and  Robertfon,  by  Daniel 
<<  Call,  gent,  his  attorney,  and  moved  the  faid  court /or 
«<  judgynent  and  award  of  execution  againft  Hugh  Stuart 
f^  and  Charles  L.  Carter,  upon  a  bond  entered  into  by 
«« them  for  the  forthcoming  and  delivery  of  certain  pto- 
«  perty  therein  mentioned  to  the  marOial  of  the  eaftem 
**  Virginia  diftri^,  on  the  day  and  at  the  place  of  ia]e, 
«•  which  was  taken  by  virtue  of  a  writ  of  fieri  faaas  if- 
**  fued  from  the  court  of  the  United  States  for  the  fourth 
««  circuit  in  the  eaftem  Virginia  diftrift,  againft  the  eftatc 
*«  of  the  defendant  Hugh  Stuart,  which  bond  is  in  tbc 
'*  words  and  figures  following,  to  wit,"  &c.  the  condition 
of  iK^bich  ri^fers  to  the  fieri  facias  Cued  out  of  the  counof 
the  United  States  for  the  fourth  circuit  in  the  eaftem  Vir^ 
pnia  dijlrilf. 
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The  defendants  appeared  and  «  Ihowed  as  caufes  why     Stuart 

*<  the  faid  execution  (hould  not  be  awarded,  **'• 

Laird. 

"  I  ft.  That  ihe  motion  is  authorized  by  no  law  of  the 
United  States  and  by  no  part  of  the  common  law,  and* 
hath  been  hitherto  in  fimilar  inftances,  or  fuch  as  are  near- 
ly fimilar,  ufed  and  admitted,  and  awards  of  execution, 
fuch  as  that  now  prayed  for,  made  in  the  courts  of  the 
United  States  upon  the  conftru£tion  of  an  zQ,  of  congrefs 
approved  on  the  24th  day  of  September,  1780,  by  virtue 
of  which  awards  of  execution  in  fuch  cafes  nave  hereto- 
fore been  made  in  the  faid  courts,  agreeably  to  an  a£k  of 
the  general  aflembiy  of  Virginia,  pafied  on  die  loth  day 
of  December,  1 793 :  and  the  faid  defendants  do  aver 
that  the  faid  z&  of  congrefs  doth  not  make  the  laws  of 
the  feveral  flates  rules  of  decifion  in  the  courts  of  the 
United  States  in  any  cafe  whatever,  except  in  trials  at 
common  law ;  and  that  no  decifion  which  can  be  given 
on  the  faid  motion  will  be  a  decifion  in  a  trial  at  common 

«*  2dly.  That  the  faid  z&  of  the  general  aflembiy  of  Vir- 
ginia is  in  derogation  of  the  common  law,  and  deprives 
the  citizen  of  trial  by  jury,  and  that  the  terms  in  all  fuch 
a£l8  prefcribed  (hould  be  regularly  and  ftriftly  obferved  by 
all  fuch  as  would  intitle  themfelves  to  the  benefit  thereof, 
which  bath  not  been  done  by  the  plaintiff  in  the  prefent 
motion;  firft,  becaufe  agreeably  to  the  faid  z£k,  on  for- 
feiture of  fuch  bond,  the  officer,  who  hath  taken  the  fame, 
Ihall  return  the  fame  to  the  office  of  the  court  from  whence 
the  execution  iflued,  the  levying  whereof  gave  him  au- 
thority to  receive  the  fame  ;  and  that  fuch  court  may,  up- 
on motion  of  the  perfon  to  whom  it  is  payable,  after  the 
obligor  hath  failed  in  the  performance  of  the  condition 
thereof,  award  an  execution  thereon;  but  neither  the 
faid  Z&,  of  aflembiy  or  congrefs,  nor  any  other  ad  of  af- 
fembly  or  congrefs,  or  part  of  the  common  law,  doth  give 
fuch  power  to  any  other  court ;  and  the  faid  defendant 
avers  that  it  appears  on  the  face  of  the  notice  grounding 
the  plaintiff's  motion,  that  the  execution  whereon  the 
(tLvac  was  taken,  was  iflued  from  the  office  of  the  court 
of  the  United  States  for  the  fourth  circuit  in  the  caftern 
Virginia  diftrid,  where  the  judgment  grounding  the  fame 
is  there  faid  to  have  been  obtained  :  And  2dly,   becaufe 
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9TUAI.T     that  court  doth  not  now  exift,  and  this  honorable  coitrt 
'^'  is  a  diflFerent  court  from  that  court.     3dly.  That  the  aA 

^  LAiap.  ^q(  congrefs  paffcd  on  the  29th  day  of  April,  1802,  en- 
^  V  ^  titled  *«  An  aft  to  amend  the  judicial  fyftem  of  the  United 
**  States,"  in  fo  far  as  it  annihilated  the  court  of  the 
United  States  for  the  fourth  circuit  in  the  eaftem  Vir- 
ginia diftrift,  wherein  the  faid  judgment  was  rendered, 
is  unconftitutional  and  void,  and  doth  not  authorize  this 
court  to  award  an  execution  on  the  faid  bond  on  niotioiu 

<<  All  which  matters  and  things  the  faid  defendant  dotfa 
aver  as  cau/es  why  this  honorable  court  ought  not  to  award 
execution  on  the  faid  bond  on  the  preient  motion,  and 
is  ready  to  prove  the  fame  as  this  honorable  court  ihall 
direft ;  Wherefore  they  pray  judgment  whether  the  cmtrt 
here  will  take  further  cogmzanee  of  thefeui  matian" 

To  this  plea  there  was  a  general  demurrer  and  joinder  ; 
and  the  court  below  being  of  opinion  that  the  plea  wsfs 
infufficientji  gave  judgment  for  the  plaintiff. 

To  reverfe  that  judgment  the  defendant  Stuart  fned  out 
the  prefent  writ  of  error ;  and  the  enois  affigned  were 
in  fubftance  fimilar  to  thofe  alleged  in  bar  of  the  motion. 

C  I^eef  for  plaintiff  in  error ^ 

The  aft  of  aflembly  of  Virginb  which  gives  diis  fum- 
mary  remedy  upon  forth  coming  bonds,  allows  the  motion 
for  judgment  to  be  made  only  to  Xb^fame  court  fiom 
which  the  execution  iffued. 

In  this  cafe  the  execution  ifliied  from  the  court  tf  the 
Xinited  States  for  the  fourth,  circuit  im  the  eaflem  Virpma 
eUftria  compofed  of  judges  Kejy  Taylor,  and  M<iilL 

The  motion  was  ma4e  to  the  court  of  the  United  States 
for  the  fifth  circuit  in  the  Virginia  di/lri^,  AoUen  hj  the 
chief  jufiice  of  the  United  States, 

* 

This  is  not  the  fame  court  from  which  the  execution 
iflued.  The  motion  therefore  in  this  court  was  not  regv- 
lar,  unlefs  it  be  made  fo  by  the  afts  of  congrefs  of  Mmh 
^thf  1802.  ch.  8.  and  2^fh.  Jp.  1802,  c.  31.  The  proceft 
in  this  cafe  was  fummary,  and  the  pleadings^  although  in 


Laird. 
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jdiis  ittftance  they  happen  to  be  reduced  to  writing,  are      Stvart 
in  fad  ore  tenus.     A  pofitton  will  be  taken  the  dire£l  re- 
▼erfe  of  that  contained  in  the  fecond  point  of  the  plea 
mendoned  in  the  tranfcript  of  the  record.  ^ 

The  court  of  tht  Jlftb  circuit  ought  not  to  have  taken 
cognizance  of  the  motion ;  beeaufe  the  court  of  the 
fourth  circuit  did  exift,  and  not  beeaufe  it  did  noi  exift, 
as  alleged  in  the  pleii. 

If  the'aft8  of  8th  March  and  29tli  April,  1802,  are 
conftittttional,  then  it  is  admitted  there  is  no  error  in  the 
judgment;  beeaufe,  in  that  cafe,  the  courts  ceafed  to 
exifty  the  judges  were  conftitutionally  removed,  and  the 
tranter  from  the  one  court  to  the  other  was  legal.  But  if 
thofeafts  are  unconftitutional,  then  the  court  of  the 
fourth  circuit  (till  cxifts,  the  judges  were  not  removed, 
and  the  transfer  of  jurifdi£lion  did  not  take  place*  The  le- 
giflature  did  not  intend  to  transfer  caufes  from  one  exifi'^ 
ing  court  to  another.  If  then  the  courts  ftill  exift,  die 
caufes,  not  being  intended  to  be  removed  f^om  exifting 
courts,  were  not  removed. 

But  we  contend  that  thofe  a£ls  were  unconftitutional 
fo  far  as  they  apply  to  this  caufe. 

ift.  The  firft  z&  (March  8,  1802)  is  unconftitutional 
in  as  much  as  it  goes  to  deprive  the  courts  of  all  their 
power  and  jurifdidlion,  and  to  difplace  judges  who  have 
been  guilty  of  no  mifbehavidur  in  their  offices. 

By  the  conftitution  the  judges  both  of  the  fupreme  and 
the  inferior  courts  are  to  hold  their  offices  during  good 
behaviour.  So  much  has  been  recently  faid,  and  writ- 
ten and  publiflied  upon  this  fubjeft,  that  it  is  irkfome  to 
repeat  arguments  which  are  now  familiar  to  every  one. 

There  is  no  difference  between  the  tenure  of  office  of 
a  judge  of  the  fupreme  court  and  tliat  of  a  judge  of  an 
inferior  court.  The  reafon  of  that  tenure,  to  wit,  the 
independence  of  the  judge,  is  the  fane  in  both  cafes  ^ 
indeed  the  reafon  applies  more  ftrongly  to  the  cafe  of  the 
inferior  judges,  beeaufe  to  them  arc  excliiGvely  affigneA 
cafes  #f  Xih  and  death. 
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Stuart         It  is  admitted  that  congrefs  have  the  power  to  modify, 
^*  increafe  or  dimintfh  the  power  of  the  courts  and    the 

Laird,  judges.  But  that  is  a  power  totally  different  from  the  pow- 
^  ^  er  to  deftroj  the  courts  and  to  deprive  thtrm  of  all  power 
and  jurifdi^ion.  The  one  is  permitted  by  the  conftitn- 
tion,  the  other  is  reftrained  by  the  regard  which  the  con- 
ftitution  pays  to  the  independence  of  the  judges.  Fhey 
may  modify  the  courts,  but  they  cannot  deftroy  them,  if 
thereby  they  deprive  a  judge  of  his  office.  This  provifioB 
of  the  conftitution  was  intended  to  place  the  ji^^ges  not 
only  beyond  the  reach  of  executive  power,  of  which  the 
people  are  always  jealous,  but  alfo  to  ihieid  .them  from 
%  the  attack  of  that  party  fpirit  which  always  predominates 

in  popular  afiemblies.  That  this  was  the  principle  in- 
tended to  be  guarded  by  the  conftitution  is  evident  from 
the  cotemporaneous  expofition  of  that  inftrumcnt,  pub- 
liihed  under  the  title  of  The  Federali/i^  and  written,  as 
we  all  know,  by  men  high  in  the  efteem  of  their  country. 
Federaiyi^  vol.  2.  No.  78.* 

Mr.  Lee  alfo  cited  and  read  the  fpeeches  of  Mr.  Madi- 
fon  in  the  convention  of  YirginiaLjf  Dehatis,  vol.  i*f'ii  !•) 
of  Mr.  Nicholas,  (vol.  i.p,  '^i.and  vol.  2.  p.  IJ2.^  and 
of  Mr.  Marfliall,  (in  p.  125.^ 

The  words  during  good  behaviour  can  not  mean  during 
the  will  of  congrefs.  The  people  have  a  right  to  the  fcr- 
vices  of  thofe  judges  who  have  been  conftitutionally  ap- 
pointed, and  who  have  been  unconftitutionally  removed 
from  office.  It  is  the  right  of  the  people  that  their  judges 
fhould  be  independent ;  that  they  fhould  not  ftand  in 
dread  of  any  man  who,  as  Mr.  Henry  faid  in  the  Vir- 
ginia convention,  has  the  congrefs  at  h^s  heels. 

*  To  (how  thftt  fach  writings  are  to  be  regarded  in  forming  the  tnie 
conftrudion  of  the  conftitution,  he  read  from  a  ncwfpaper  what  was  faid 
to  be  an  anfwer  ham  the  preiident  of  the  United  States  t«  an  addrefe 
from  fundry  inhabitants  of  Providence,  in  which  the  prcfident  is  fup> 
pofed  to  have  faid,  **  The  conftitution  on  which  oar  unioo  refts,  ihill  be 
^  adminiftered  by  me  according  to  the  fafe  and  honeft  meaning  cootaii- 
**  plated  by  the  plain  underftanding  of  the  people  of  the  United  Stitcs» 
^  at  the  time  of  its  adoption ;  a  meaning  to  be  found  in  the  ezplaxntioiis 
"  of  thofe  who  advocaudf  not  of  thofe  who  oppofed  it ;  and  who  oppoied 
"  it  merely  left  the  conftrufiions  fliould  be  applied  which  they  denooocei 
"  as  poflible.  Thefe  explanations  are  preferved  in  the  publications  of  die 
'*  time,  and  are  too  recent  in  the  memcries  of  moft  men  to  admit  of 
*  queftion." 
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It  is  admitted  that  the  powers  of  courts  and  judges     Stita&t 
may  be  altered  and  niodified,  but  can  not  be  totally  with' 
drawn«     By  the  repealing  law  the  powers  of  both  are  en* 
tirely  taken  away. 

Bat  the  laws  are  alfo  unconftitutionaU  becaufe  they  im- 
pofe  new  duties  upon  the  judges  of  the  fupreme  court, 
and  thereby  infringe  their  independence;  and  becaufe 
they  are  alegiflativeinftead  of  an  executive  appointment 
9f  judges  to  certain  courts.  By  the  conflitution  all  civil 
officers  of  the  United  States,  including  judges,  arc  to  be 
Bominated  and  appointed  by  the  prefident,  by  and  with, 
the  advice  and  confent  of  the  fenate,  and  are  to  be  com- 
mii&oned  by  the  prefident.  The  aft  of  29th  April,  1802,  , 
appoints  the  <* prefent  chief  juftice  of  the  fupreme  court y* 
a  judge  of  the  court  thereby  eftabliflied.  He  might 
as  wcHhavc  been  appointed  a  judge  of  the  circuit  court 
of  the  diftrifl  of  Columbia,  or  of  the  Mifliffippi  territo- 
ry. Befides,  as  judge  of  the  fupreme  courts  he  could  not 
exercife  the  duties  or  jurifdiftion  ailigned  to  the  court  of 
the  fifth  circuit,  becaufe,  by  the  conftitution  of  the 
United  States,  the  fupreme  court  has  only  appellate  yxnldxC" 
^cm;  except  in  the  two  cafes  where  a  (late  or  a  foreign 
xninifter  (hall  be  a  party.  The  jurlfdiftion  of  the  fupreme 
cowt,  therefore,  being  appellate  only^  no  judge  of  that 
court,  as  fuchy  is  authorized  to  hold  a  court  of  origirtal 
jurifdiftion.  No  aft  of  congrcfs  can  extend  the  original 
jurifdiftion  of  the  fupreme  court  beyond  the  bounds  li- 
mited by  the  conftitution. 

A  party  in  this  court  has  a  right  to  have  his  caufe  tried 
by  fix  jud^s.  He  has  a  right  to  an  unbiafTed  court,  whe- 
ther the  whole  fix  fit  or  not.  A  judge,  having  tried  the 
caufe  in  the  court  below,  and  given  judgment,  muft  be  in 
fomemeafure  c&mmittcd*,  he  feels  an  anxiety  that  hisjudg- 
ment  flioi^d  be  affirmed.  The  cafe  of  Clarke  and  Nightengale^ 
3  X>aL  will  iUuftrate  this  principle.  The  fuit  was  firft . 
tried  before  chief  juftice  Ellfworth,  whofe  opinion  upon 
the  merits  was  in  favour  of  the  plaintiff.  A  writ  of 
error  was  brought  and  the  judgment  reverfed  for  error 
in  pleading,  and  the  caufe  remanded  to  be  again  tried. 
Judge  Cubing  held  the  court  on  the  fecond  trial,  and  his 
opinion  alfo  was  in  favour  of  the  plajntiff  upon  the  merits. 
A  fecond  writ  of  error  was  brought  and  tried  in  the  fu.<- 


Laird. 
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Stuart    preme  court  before  chief  juftice  Ellsworth,  judges  Cufii<- 
f^'         ing,  Fatterfon,  Wafiiington,   and  Chafe,  and  the  judg- 
ment was  reverfed  by  the  three  laft  mentioned  judges  wbs 
made  a  majority  of  the  court. 

A  degree  of  refpeA  is  certainly  due  to  precedents  and 
pad  pradUc^.  If  it  be  fatd  that  the  pra£hice  from  the 
year  1 789t  to  ifto i  is  againft  us ;  we  anfwer  that  the  prac- 
tice was  wrong,  that  it  crept  in  unawares,  without  con- 
fideration  and  withouc  oppofilion ;  congrefs-  at  laft  faw 
the  erTor  and  in  1801  they  correAed  it,  and»  placed  the 
judicial  fyftem  on  that  ground  upon  wiiich  ir  ought  al- 
ways to  have  ftood.  By  the  a^lof  Februaryr  13,  i^ot, 
the  precedent  was  broken,  fo  that  now  precedents  are 
both  ways.  If  there  are  twelve  years  praAice  againft  nS| 
there  is  one  year  for  us*  There*  has  never  been  a  judi- 
cial decifibn  upon  the  fubjed.  The  time  has  now  come 
when  the  true  conftru£tion  ought  to  be  fettled. 

If  tfie  eonftrufkion  is  as  we  contend,  then  the  court 
below  had  no  jurifdi£lion.  The  power  of  congrefs  to 
transfer  caufes  from  one  court  to  another  is  admitted ; 
^ut  if  the  a£ts  of  M»i«h  and  April,  1 802,  are  totally  uo- 
conftitutional,,  they  ai^  void  ;  the  caufes  have  not  been 
transferred,  and  the  courtof  the  fourth  circuit  ftill  eiifts^ 
with  all  its  powers^  and  junfdiiiion. 

Gantt,  contra* 

# 

This  fuit  was  originally  inftituted  in  the  circuit  court 
which  exifted  under  the  law  of  1785H  and  was  titansfencd 
by  the  ad  of  February  13th,  1801,  to  the  new  circuit 
court  by  that  a&  eftabliftied.  It  was  afterwards,  by  the 
a£b  of  1802,  re-transferred  to  the  circuit  court  under  the 
aft  of  1789,  fo  that  if  the  tranferbythe  zSt  of  180!  was 
conilitutional,  the  re-transfer  by  the  a£l  of  1 802  muft  be 
equally  conftitutionaL 

No  error  is  relied  on  but  the  want  of  jurifdiftion. 

It  is  admitted  that  congrefs  have  power  to  transfer  the 
jurifdiftion  of  caufes  from  one  inferior  court  to  another; 
and  therefore  the  queftion  whether  they  have  the  power 
to  deprive  a  judge  of  his  office,  does  not  belong  to  this 


Laird. 
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«cafe.    It  has  nothing  tt  allto'do^ift  rt.    Cat  admitting     Stua&t 
^for  the  fake  of  argument  that  congrefs  have  not  the  latter 
power,  yet  an  a£^  may  be  conftitutional  in  part,  and  un- 
•conititutional  in  part.  ^ 

Congrefs  have  an  exprefs  power  by  the  conftitution  to 
conftitnte,  and,  from  time  to  time,  to  ordain  and  eftablifh 
tribonals  inferior  to  the  fupreme  court  The  tenure  of 
•office  may  be  a  reftraint  in  part,  to  the  exercife  of  this 
^owor,  but  can  not 'take  away  altogether  the  right  to  alter 
4e.nd  modify  eoirifting  courts. 

There  are  not  more  inftances  of  independent  decifions 
by  the  judges  in  England,  fince  they  have  become  inde- 
pendent of  the  crown,  than  before ;  for  before  that  time, 
we  find  that  judges  have  been  fent  to  the  tower  for  the 
independence  bf  their  opinions. 
• 

The  provifion  of  the  conftitution  reipe^iing  tenure  by 
good  behaviour  was  not  intended  ^o  protefl  the  judge ; 
but  for  the  benefit  of  the  people,  that  judges  might,  by 
the  permanence  of  their  offices,  betalways  men  oT  expe- 
rience and  learning,  k  is  admitted  by  Mr.  Lee,  that  if 
any  poi^r  remained  in  the  circuit  court  of  the  fourth 
oircttit,  the  a£l  was  coifftitutional.  But  even  if  the  whole 
powers  were  taken  away,  yet  new  powers  and  new  duties 
might  have  been  given.  It  does  not  follow  that  becaufe 
tiie  court  is  aboliftied,  fhe  office  of  the  judge  is  taken 
snvay.  And  if  the  kQ,  of  1802  is  unconftitutional,  be- 
caufe it  aboliihes'the  circuit  courts  then  exifting,  the  aft 
of  1 801  is  equally  tfo  by  aboliihing  the  old  circuit  courts. 

But,  as  was  before  cbferved,  there  is  no  neceflity  or  wifii 
to  go  into  this  argument ;  it  is  not  pertinent  to  the  prefent 
caufe  J  •for  »the  only  queftion  here  is  whether  congrefs  had 
power  to  transfer  the  caufe  from  the  fourth  to  the  fifth 
circuit  court,  and  not  whether  the  fourth  circuit  court  or 
its  judges  are  ftill  in  exiftence. 

As  to  the  objeftion  that  the  law  of  1789  is  unconfti- 
tiitional,  in  as  much  as  it  gives  circuit  powers,  or  original 
jtirifdiftion,  to  judges  of  the  fupreme  court;  it  is  moft 
probable  that  the  members  of  the  firft  congrefs,  many  of 
them  having  been  members  of  the  convention  which 


\ 
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Stvait     formed  the  conftitution,  bcft  knew  its  meaning  and  true 

•V.  conftruflion.     But  if  they  were  miftaken>  yet  the  acqui- 

Lairt>.      efcence  of  the  judges  and  of  the  people  under  that  con- 

'    V        '  ftruftion,  has  given  it  a  fanflion  which  ought  not  now  ts 

be  queftioned. 

Luy  in  r^ly» 

The  a^s  of  iRoa  and  1801  were  not  alike  in  abdiik- 
ing  the  circuit  courts.  The  former,  in  abolifliing  the  then 
exiiling  courts,  did  not  turn  the  judges  out  of  office,  or  in 
any  degree  afFeft  their  independence  ;  but  the  a£i  of  1802 
ftrikes  off  fixteen  judges  at  a  ftroke,  drives  them  from 
their  o^ces,  and  afligns  their  duties  to  others. 

An  error  was  committed  in  1 789.  That  aA  was  un* 
conilitutionaU  but  the  a&  of  180  x  reftored  the  fyilem  to 
its  conftitutionai  limits.  We  now  contend  for  die  pure 
con(lru£lion  of  the  conftltution,  and  hope  it  will  be  efta- 
bh(hed,  notwithftanding  the  precedent  to  the  contrary. 

March  ad.  The  chief  juftkey  having  tried  the  canib  in 
the  court  below,  declined  giving  an  opinion. 

PaUrJonyjufHce^  ^udge  Cufliing  being  abfent  on  account 
of  ill  health,)  delivered  the  opinion  of  the  court. 

On  an  action  inftituted  by  John  Laird  againft  Hog^ 
Stuart,  a  judgment  was  entered  in  a  court  for  the  fouridi 
circuit  in  the  eaftern  diftri^  of  Virginia,  in  December 
term  1801.  On  this  judgment,  an  execution  was  ifiiied, 
returnable  to  Apri^term  1 8oa,  in  the  fame  court.  In  the 
term  of  December  1802,  John  Laird  obtained  judgment 
at  a  court  for  the  fifth  circuit  in  the  Virginia  diftridf 
againft  Hugh  Stuart  and  Charles  L.  Carter,  upcm  their 
bond  for  the  forthcoming  and  delivery  of  certain  property 
therein  mentioned,  which  had  been  levied  upon  by  virtue 
of  the  above  execution  againft  the  faid  Hugh  Stuart. 

Two  reafons  have  been  affigned  by  counfel  for  reverfing 
the  judgment  on  the  forthcoming  bond.  i.  That  as  the 
bond  was  given  for  the  delivery  of  property  levied  on  by 
virtue  of  an  execution  iffuing  out  of,  and  returnable  to  a 
court  for  the  fourth  circuiti  no  other  court  could  le^^y 
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proceed  upon  the  faid  txmd.  This  is  true*  if  there  be 
no  ftatutable  provifion  to  dmOi  and  authorize  fuch  pro- 
ccccting.  Congrefs  have  conftitutional  authority  to  efta^ 
bii(h  from  time  to  time  (iichinferior  tribunals  as  they  may 
think  proper ;  and  to  transfer  a  caufe  from  one  fuch  tri- 
bunal to  another.  In  this  laft  particular^  there  are  no 
words  in  the  conftitution  to  prohibit  or  reftraintheexer- 
cife  of  legiflative  power. 

The  prefent  is  a  cafe  of  this  kind.  It  is  nothing  more 
than  the  removal  of  the  fait  brought  by  Stuart  againft 
Litird  firomthe  court  of  the  fourth  circuit  to  the  court  of 
the  fifth  circuit,  which  is  authorized  to  proceed  upon  and 
carry  it  into  full  effeft.  This  is  apparent  from  the  ninth 
feflion  of  the  zGt  entitled,  **  an  a£t  to  amend  the  judicial 
««  fyftcm  of  the  United  States,'*  pafled  the  29th  of  April, 
1 802.  THe  forthcoming  bond  is  an*  appendage  to  the 
canfe,  or  rather  a  component  part  of  the  proceedings* 

2d.  Another  reafon  for  reverfal  is»  that  the  judges  of 
the  fupreme  court  have  no  right  to  fit  as  circuit  judges, 
not  being  appointed  as  fuch,  or  in  other  words,  that  they 
ought  to  have  diftinft  commiflions  for  that  purpofe.  To 
this  objection,  which  is  of  recent  date,  it  is  fufficient  to 
obferve,  tliat  pradice  and  acquiefcence  under  it  for  a 
period  of  feveral  years,  commencing  with  the  organization 
of  the  judicial  fyftem,  afibrds  an  irrefiftable  anfwer,  and 
has  indeed  fixed  the  conftrudion.  It  is  a  contemporary 
interpretation  of  the  moft  forcible  nature.  This  practical 
expofiticm  is  too  ftrong  and  obftinate  to  be  (haken  or  con* 
trolled.  Of  courfe,  the  queftion  is  at  reft,  and  ought  not 
now  to  be  difturbed. 


Stuakt 


yudgnunt  t^rrmd* 


THOMAS  HAMILTON 


JAMES  RUSSELL. 


E. 


jRROR  from  the  circuit  court  of  the 
of  Columbia  fitting  at  AIezandri;i. 


HilDfdLTOK 

diftrid:   RosssLL. 

Vi     "       ^         i,,f 
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Hamiltow  James  Ruflelfthe  defendant,  haviag  obtained  a  judg- 
ment againil  Robert  Hamilton,  brother  of  the  defendant, 
ordered  the  marlhall  to  levy  the  fori  facias  upon  fundry 
goods  and  chattels  in  the  pofleifion  of  Robert,  the  debt« 
AjiMolutc  bill  Qj .  ^^iiich  was  done  accordingly  5  whereupon  the  p^^ 
k  fraldulm  M  f«"t  plaintiff,  Tiomas  Hamilton,  bromght  an  aftion  of  tret 
cocrciKtors,  m-  pafs  againft  Ruflel,  claiming  the  goods  by  virtue  of  an 
iefs  ffof^M  ac-  abfolute  bill  of  fale  from  his  brother  Robert,  dated  the  4tli 
*r*>^*"'7.  •'f  .  of  January  1800,  and  acknowledged  and  recorded  in  the 
The  wast  of  Circuit  court  of  the  diftntt  of  Columbia  for  the  county 
p^rTcffiontsnot  of  Alexandria,  on  the  i4tk  of  April  1801.  Notwitb- 
mcrdy  evidence  ftanding  which  bill  of  fale,  Robert,  the  vendor,  continued 
fcircumftScc" »"  poffeffion,  and  «acercifed  afts  of  owncrfliip  ow  the 
ptr  /•,  which  property.  There  was  a  general  verdiA  in  the  com  bc- 
makes  the        low,  and  judgment  for  the  defendant,  upon  the  general 

tranfadlion         jfliic, 
fraudulent  m 
p^ilnt  of  larzv. 

TJu  court  arc       The  tranfcript  of  the  record  contained  two  bills  of  ex- 

not  bount!  to       ceptions. 
give  ao  opinion 

point  0*  law.         The   firft  ftatcd  that  the  defendant  ♦«  prayed  the  court 

anlcf»  it  bs  fo    "  to  inftru£t  the  jury,  that  if  they  (hould  be  of  opinion 

lUteaastoflicw  (I  from  the  evidence  that  the  plaintiff,  who  claims  the 

wkh^dic'M^^^       '^^^^  George,  in  the  declaration  mentioned,  under  an 

««  abfolute  bill  of  fale,  for  a  valuable  confideration/'  (which 

bill  of  fale,  recorded  before  the  iffuing  of  tht  fieri  Jaaai 

upon  which  the  property  was  feized,  is  fet  forth  in  the 

bill  of  exceptions,)  **  permitted  the  vendor,  Robert  Ham- 

<<  ilton,  to  continue  in  poffeflion  of  the  Have  and  to  exer* 

«<  cife  ads  -of  ♦wnerfliip  over  the  fame,  he  the  faid  plain- 

«  tiff  has  not  a  good  title  to  .the  faid  flavc  againft  the  cxe- 

<<  cution  of  the  defendant,  who  was  a  honafide  creditor  of 

«<  Robert   Hamilton ;"  which  execution  the  defendant 

direft^d  to  be  fervcd  «  on  the  faid  flave.     And  the  court 

«  fo  inftruftcd  the  jury,*'  to  which  the  plaintiff  excepted. 

The  fecond  bill  of  exceptions  ftated  that  the  plaintiff 
prayed  the  court  to  inftrud  the  jury,  «  that  a  plaintiff  Jfl 
"  trefpafs,  whofe  property  is  loaned  to  a  friend,  and  isin 
«  that  friend's  poffeffion  at  the  trnie  it  is  feized  by  a 
«« (heriff  in  virtue  of  an  execution  againft  the  perfon  fo 
«  in  poffeffion,  can  fuitain  an  adion  of  trefpaft  for  * 
«  ieizure  upon  fuch  poffeffion-,"  but  the  court  being  di- 
vided in  opinion  dii  not  give  the  inftruciion  as  prayed. 
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Swarm^fir  plaintif  in  errar^  cottcnded  that,  Hamiltok 

ift.  The  bill  of  felc  being  acknowledged  and  recorded    Russell. 
According  to  the  aft  of  aflembljr  of  Virginia  refpe£ling  y 

frauds  and  perjuries,  (revtfed  code^  p.  x  8,^  is  valid,  and  not 
fiaudulem  as  to  creditors. 

That  2Ldi  of  aflembly  contains  provifions  fimilar  to  tbofb 
fa  thcEngliih  ftatutes  of  29;  C#r.  2,  ^«  3,  $  4.  13  Etiz. 
^«  5»  $  ^  and  27  El'tz.  c.  4,  $  2,  and  has  moreover  a 
daufe  in  the  following  words,  vrz. 

<<  If  a  conveyance  be  of  goods  and  chattels,  and  be 
^  net  on  confideration  deemed  valuabk  in  law,  it  ihall  i>e 
<<  taken  to  be  fraudulent  within  this  ad,  utthfs  the  fame 
«  be  bj  will  duly  proved  and  recorded,  or  by  deed  in 
«  writing  acknowledged  and  proved  (if  the  fame  deed  m* 
«  elude  lands  alfo,)  in  fuch  manner  as  conveyances  of 
<<  land  are  by  law  directed  tohe  acknowledged  or  proved, 
<^  or  if  it  be  of  good»  and  chalteb  oidy,  then  acknow^ 
«  ledged^  or  proved  by  two  witnefies  in  the  general  court, 
**  or  court  of  the  county>  wherein  one  of  the  parties  lives, 
««  within  eight  months  after  the  execution  thereof,  or  m^ 
<<  lefs  pofleilion  (hall  really  and  hondfide  remain  with  the 
•«  donee:* 

«'  This  aA  fluU  not  extend  to  any  eftate  or  intereft  in 
^  any  lands,  goods  or  chattels,  or  any  rents,  common  or 
«  profit,  out  of  the  fame,  which  ihall  be  upon  good  con- 
^  fideration>  and  hondfide^  lawfully  conveyed  or  aflured 
^  to  any  perfon  or  perfons,  bodies  politic  or  corporate.^ 
Under  this  aft,  he  contended  the  deed  would  be  good 
againft  creditors,  notwithftanding  that  the  pofTeffion  did 
not  accompany  the  deed.  And  although  the  deed  vra» 
aot  acknowiedged  within  eiglSt  months  after  its  execution, 
yet  being  acknowledeed  and  recorded  before  Hcit  fieri  fa^^ 
eias  iflued  upon  which  the  good&  were  feized,  it  was  good 
againft  that  execution ;  and  for  this  be  cited  the  cafe  of 
Ep/>es  V.  Randolph^  %  Callus  reports. 

2d.  The  court  ought  to  have  inftru£ted  the  jury^  atf 
prayed  in  the  fecond  bill  of  exceptions. 

The  law  is  well  eftabliihed  that  he  who  has  the  general 
property  of  goods  may  maintain  trefpafs  againft  him  who 
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HAMiLToif  tordoufljr  Ukes  them  out  of  die  pofieffion  of  the  ownei^ 
"v*  bailee.     5  Bac.  ab.  GnvillMs  Ed.  164. 


RUOBLL. 


&mms^  for  defendant  in  enor. 

\  As  to  the  firft  bill  of  ezceptioos.  This  deed  is  clearly 
fraudulent  as  to  creditors.  In  the  cafe  of  Lavender  v. 
Blofkfimttf  2  Lewtz  147,  lord  Hale  faad  that  <«  every  con- 
«<  vejance  Ihall  beeftioenied^'imi^Kw  fraudnknt  agaiaft 
a  purchafer/'  And  in  Edwards  and  Hatben^  2  TVrm  ref. 
594,  it  is  faid  by  Duller,  juftice,  to  hare  been  the  vam- 
mous  opinion  of  all  the  judges  in  England,  <<  that  unidls 
<<  pofleiEma  accompanies  andfoUaws  me  deod,  it  ia  fraudu- 
<<  lent  and  void/'  ,If  the  pofieffion  be  inconfiftent  widi 
the  deed,  it  is  clear  and  condofiTe  evidence  of  fraad, 
HafelinUn  v.  GiU^  cited  in  Jamum  v.  Wo^hton^  3  Turm 
rep.  620.     Cadogan  v.  Kenneth  Cowp.  434. 

The  aft  of  afl<:mUy  of  Virginia  has  Cmilar  provifioos 
with.the  ftatutesof  j  3th  and  27th  EHz.  and  nearly  in  the 
fame  ^ords*  Thofe  provifions  however,  were  nodiing 
more  than  a  declaration  of  the  principles  of  the  comiooo 
law. 

But  this  z6t  of  aflembly,  by  making  deeds  abfdntely 
void  which  are  mt  for  a  valuable  confideration,  unlc(s  ac- 
knowledged, cannot  be  conftrued  to  make  good,  as  agaxnft 
creditors,  a  deed  purporting  to  be  for  a  valuable  confi- 
deration.  The  aft  makes  mt  deeds  therein  mentioned, 
which  are  not  for  valuable  confideration,  abfolutdy  void 
even  between  the  parties  themfelves  ;  and  it  cannot  be 
pretended  that  the  acknowledgment  according  to  that  ad 
would  fet  up  fuch  a  deed  againft  bona  fide  creditors.  The 
aft  was  intended  to  fupprefe,  and  not  promote  or  coaccai 
fraud.  If  fuch  a  conftniftion  could  be  put  upon  the  ad 
as  is  contended  for,  it  would  make  valid  deeds  which 
wopllbefore  have  been  void  as  being  fraudulent  againft 
creditors*  But  the  aft  takes  no  notice  at  all  of  (uch  a 
deed  as  this,  except  in  the  fecond  feftion  of  the  law, 
where  deeds  made  with  the  intent  to  defratid  creditors  are 
cxprefsly  declared  to  be  void.  So  anxious  it  the  ad  to 
fupprefs  fraud  that  in  the  cafe  of  a  loan,  if  die  lender  does 
not  demand  the  property  lent  in  five  years,  and  follow  op 
that  demand  with  a  profecution  at  law  to  recover  pof- 
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feffion  of  his  gocNls,  the  poffeffion  becomes  coadufivc  eri-  HAyitvot 
dence  of  property.  «• 

RvstBLL. 

2(L  As  to  die  fixond  hill  of  eoiceptioBS,  the  court  did  ^       V'   "■' 
ri^  in  not  giying  the  inftru Aidn  as  pntyed. 

Pofleffion  is  neceflary  to  fupport  an  aAion  of  trdp«& 
Bui.  N.  P.  79.  This  ought  to  have  been  an  adion  ott 
the  ode  and  not  trefpofs.  1  Strange,  635,  RtytmUs  v* 
Clmrie.    4  Term  nf.  489,  Ward  v.  Aiacauky. 

C  Luif  on  At  fiune  fide* 

The  cafe  of  ITard  tmd  MacanUj  hasovemnded  all  the 
cafes  cited  from  Bacon's  sbridgment,  and  has  been  re- 
cognifed  in  the  ode  of  G^rd»n  v.  Harper^  7  Term  rep.  9^ 
wBoe  the  do&cine  has  been  carried  even  fsurther,  and 
held  that  neither  trefpafs  nor  trover  would  lie  unlefs  the 
pofleffion^  or  right  of  pofleffion,  ¥ras  in  the  plaintiffl  In 
that  cafe  the  g(x>ds  of  the  lancUord  had  been  leafed  to  the 
tenant,  and  during  the  leafe  were  taken  in  execution  for 
she  iddit  of  a  thhrd  peribn*  The  court  held  that  during 
die  ieafe  the  landlord  had  neither  die  pofleffion  nor  the 
ri^  of  pofleffion,  and  therefore  he  could  maintain  nei« 
ther  neipafs  nor  trover*  Now  in  the  cafe  made  by  the 
fecond  UU  of  exceptions,  it  is  not  ftated  whether  the 
Joan  was  for  a  time  certain,  or  at  the  will  of  the  lender, 

If  the  loan  was  for  a  time  certain,  there  as  no  difierence 
between  that  cafe  and  a  leafefor  a  time  certain.  In  nei« 
ther  cafe  is  the  pofleffion,  or  the  right  of  pofleffion  in  the 
plaintiff.  Ihe  bailee  by  loan  for  a  time  certain,  has  an 
equal  right  to  the  pofleffion,  during  that  time,  with  a  bailee 
fat  hive ;  and  either  may  maintain  trefpafe  againft  him 
who  violates  tiaat  pofleffion,  whether  it  be  a  ftranger  or 
the  owner*  * 

C&^,  juftke. 

that  is  heie  no  exception  applicaUe  to  this  •cafe*  Th^ 

bill  of  exceptions  dates  only  an  abftraA  queMon.    It  it 

not  whether  the  pbimiff  m  wis  crfe  can  maintain  an  adion 

of  tie%afs,  but  whether  utij  plauntiflf  can  nuantain  trcf« 

^  pais  for  pioperty  loaned  to  a  friend* 

R2 
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Hamilton      Smnn^  in  tcplj$ 

Relied  on  the  aA  of  aflemblT  of  Vtrgima*  The  Englilk 
cafes  do  not  apply ;  for  in  England  they  have  no  fuch  fta- 
tute  authorizing  the  recording  of  deeds  of  perfonil  (no- 
perty ;  nor  any  fubftitute  for  the  adual  dcliTerjr  of  poT- 
feffion  of  goods  in  any  cafe  uriuterer. 

Even  a  mortgage  of  perfonal  property  is  there  deemed 
fraudulent  as  to  creditors  unleu  pofleffion  accomptmes 
the  deed ;  and  the  reafon  gireni  in  all  the  books,  is,  dot 
it  gives  a  falfe  credit  to  the  mortgager,  enaUes  him 
to  impofe  upon  the  world,  and  gives  him  a  power  to  d^ 
ceive  and  defraud  thofe  who  deal  with  him.  i  JVi^  260, 
RyaUv.  RolU.  But  when  fuch  a  deed  is  publicly  made  and 
expofed  to  view  upon  the  public  records,  as  dus  wasi 
fuch  reafon  muft  fail  \  and  with  the  reafon,  the  law  moft 
fail  alfo. 

As  to  the  fecond  bill  df  ezceptionst 

There  is  certainly  a  difierence  between  a  loan  and  a 
leafe.  In  a  loan  the  lender  does  not  part  with  die  right 
of  po£feffion,  nor,  in  law,  doesr  he  part  with  the  aM 
pofleffion ;  for  the  bailee's  pofleffion,  is  the  poifeiEon  of 
the  lender,  who  has  a  right  to  refume  the  thing  into  hit 
own  hands  at  any  moment.  There  is  no  adverfe  poffeiBon* 
nor  adverfe  claim,  as  there  is  in  the  cafe  of  a  leafe. 

.  Fraud  6t  no  fraud,  is  a  point  to  be  decided  by  the  jurf 
and  not  by  -the  court.  It  is  a  queflion  of  b&^  and  the 
court  have  inilrufled  the  jury  as  if  it  were  a  matter  of  law. 
The  pofleffion  of  the  vendor  is  not  in  itfelf  a  frawi,  ^ 
only  a  drcumftance  from  which,  conneAed  with  others, 
the  jury  may  prefume  the  iz{k  of  a  fraudulent  intent. 

• 

February  28th.  The  Chief  JuJHce  delivered  die  opi- 
nion of  the  court. 

On  the  4th  January,  1800,  Robert  Hamilton  made  to 
Thomas  Hamilton  an  abfolute  bill  of  fale  for  a  flare  in 
the  bill  mentioned,  which  on  the  14th  of  Aprili  180I) 
was  acknowledged  and  recorded  in  the  court  of  the  coup- 
ty  inr  which  he  refided.  The  flave  continued  in  pofleffioo 
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of  the  Vendor ;  and  fome  fliort  time  after  the  bill  of  fale  Hamilton 

iras  recorded,  an  execution  on  a  judgment  obtained  againft         'K* 

the  vendor  was  levied  on  the  Have,  and  on  fome  other  J<^«"^*l. 

perfonal  property  alfo  in  pofleilion  of  the  wndor.  In  Jujy, 

tSof,  Thomas  Hamilton,  the  vendee^  brought  trefpals 

againft  the  defendant  Ru€eU,  l^  whofe  execution,  and 

by  whofe  dire£lion,  the  property  had  been  feized ;  and 

at  the  tria],  the  counfel  for  the  defendant  moved  the  court 

to  inftruA  the  jury,  that  if  the  flave,  Geoi^e,  remained 

in  the  pofleiRon  •f  the  vendor,  by  the  confent  and  per- 

miffion  of  the  vendee  ;  and  if  by  fuch  confent  and  per* 

miffion  the  vendor  continued  to  exercife  aAs  of  owner- 

ihip  over  htm,  the  vendee  under  fuch  circumftances  could 

not  proted  fuch  flave  from  the  execution  of  the  defend* 

tot. 

The  court  gave  the  inftrudion  required,  to  which  a  bill 
of  exceptions  was  taken. 

The  counfel  for  the  plaintiff  then  moved  the  court  to 
inftruA  the  jury  that  a  plaintiff  in  trefpafs,  whofe  proper- 
ty is  loaned  to  a  friend,  and  is  in  that  friend's  pofleffion 
at  the  time  it  is  feized  by  a  iheriff  in  virtue  of  an  execution 
againft  the  perfion  fo  in  poffeffion,  can  fuftain  an  aAion 
of  trefpafs  for  a  feizure  upon  fuch  poffeflion. 

The  court,  being  divided,  refufed  to  give  the  inftruc- 
tion  required,  and  the  jury  found  a  verdict  for  the  de- 
fendant. Judgment  was  accordingly  rendered  for  the 
defendant,  to  which  a  writ  of  error  has  been  fued  out, 
and  the  queftion  is,  whether  the  court  below  has  erred 
in  the  inftru£tions  given  or  refufed. 

In  the  opinion  to  which  the  firft  bill  of  exceptions  wa^ 
taken,  it  is  contended  on  two  grounds  that  the  circuit  court 
has  erred. 

i,ft.  Becaufe  this  fale  is,  under  the  aft  of  the  Virginia 
affehibly  againft  fraudulent  fales,  protefted  by  being  re- 
corded. 

adly.  That  if  it  be  not  protefted  by  that  ad,  ftill  it  is 
only  evidence  of  fraud,  and  not  in  itielf  a  ivaud. 
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HAxtft  ow      On  etamintiif  the  aft  of  afemUy  duded  ta^  Aecovt 

'v.         u  of  optnion  that  it  docs  not  comprAead  abfiotafcr  UUi 

^^^V*^''*  M  ^^  ^*  among  thofe  whece  the  title  may  be  icpanttd  from 

■  "V*"  ■  'rile  pofleffion,  and  yet  the  confeyance  be  a  ?alid  one,  if 
recorded  within  eight  months.  On  this  point  one  jadge 
doubted,  but  he  is  of  opinion  that  this  bill  o(  fide  iru 
not  reomied  within  the  time  rsquiied  by  the  a£l»  and  tint 
the  decifion  in  the  cafe  of  Efpei  v.  SamUjftf  nfhictL  wm 
made  by  the  court  of  appeals  of  Virginia^  on  a  diioeot 
lAof  aAmibly,  wonld  not  apply  to  this  a£L 

On  the  fecond  point  there  was  more  difficulty.  The 
tA  of  aiiembly,  which  governs  the  cafe,  appeaiii  asfaf 
as  refpe£b  fraudulent  oonYeyances,  to  be  intended  to  be 
co-eztenfiTc  with  the  z£ks  of  the  13th  and  27th  of  Eb. 
and  thofe  a^s  are  confidersd  as  only  declaratory  of  the 

E'nciples  of  the  common  law.    The  decifions  of  the 
glim  judges  therefore  apply  to  this  cale. 

In  fome  cafes  a  fale  of  a  chattel,  unaccompamed  bj 
die  delivery  of  pofleffion,  appears  to  have  been  cooMo^ 
ed  as  an  evidence,  or  a  badge,  of  fraud,  to  be  fnbmitted 
to  the  jury,  under  the  direAion  of  the  courts  sad  sol  ti 
conftituting  in  itfelf,  in  point  of  law,  an  a^loai  fnoi 
which  rendered  the  tranfa£tion  as  to  ciediton  eniiidy 
Void.  Modem  decifions  have  taken  this  queftion  ap  up- 
on principle,  and  have  determined,  that  an  unconditioDal 
fiile,  where  the  pofleffi<m  does  not  '<  accompany  and  fol- 
low the  deed,'*  is,  with  refpeA  to  creditors,  on  the  fimn* 
€onftru£Hon  of  die  ftatnte  of  Elisabeth^  a  frand,  aod 
ftottld  be  fo  determined  by  the  court.  The  ^Kx^Af^ 
they  have  taken  is  between  a  deed  purporting  on  die  face 
of  it  to  be  abfolute,  fo  that  the  fcparation  of  the  poffcf* 
fion  from  the  tide  is  incompadble  with  the  deed  itfetf> 
and  a  deed  made  upon  conditicm  which  does  notentide 
the  vendor  to  the  immediate  pofleffion.  The  cafe  of 
Edwards  v.  Harbin^  «w.  of  Tempefi  Mercer^  2  Term  ftp* 
587,  turns  on  this  diftinAion,  and  is  a  very  ftnmg  <^^ 

.  William  Tempeft  Mercer,  on  the  27th  of  March,  il^ 
offered  to  the  defendant  Harbin,  a  bill  of  fak  of  (vnirj 
chattels  as  a  fecurity  for  a  debt  due  by  Mercer  to  Haito- 
This  Harbinrcfufed  to  take,  unlefs  he  fliould  be  pen"*' 
ted^  at  theexpiradon  of  fourteen  days,  tf  the  debt  iho^ 
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jfBtaitt  iiiipttd»  to  take  poflei&on  of  the  goods  and  fell  Haiiiltov 
them^  in  iatia^ktion  of  die  debt.    The  furplus  money  to         *v. 
be  retwmed  to  Mercer.    To  this- Mercer  agreed,  and  a   Rumell. 
bill  of  fale,  purporting  on  the  face  of  it  to  be  ad>fQlute, ' 
was  executed,  and  a  corkfcrew  delivered  in  the  name  of 

.  the  whole.  Mereer  died  within  the  fourteen  days,  and 
joimediately  after  their  expiration  Harbin  took  pofleiEoa 
of  the  goods  ^^ified  in  the  bill  of  iale  and  fold  them.  A 
hk  was  thfen  broi^ht  againft  him  by  Edwards,  who  was 
alfb  a  crctfitov  of  Mercer,  charging  Harbin  as  executor  in 
bis  own  wrong,  and  the  queftion  was^  whether  this  bill 
of  fide  was  fnmduleat  and  void,  as  being  on  its  face  ab* 
fUute,  and  being  unaccompanied  by  the  delirery  of  pof- 
feffimi.  It  was  determined  .to  be  fraudulent ;  and  in  that 
cafe  it  is  faid  that  all  the  judges  of  England  had  been 
confulted  on  a  motion  for  a  new  trial  in  the  cafe  of  Bam* 
Jord  v»  Barm,  and  were  unanimoufly  of  opinion  that 
**  unlefs  poilefiion  accompanies  and  follows  die  deed,  it 
is  franduicnt  and  void ;"  that  is,  that  unlefs  the  pofieffion 
remain  with  the  perfon,  ihown  by  die  deed  to  be  entitled 
to  it,  fuch  deed  is  void  as  to  creditors  within  the  ftatutes.^ 
This  principle  is  faid  by  judge  BuUer,  to  have  been  lohg 
fettled  and  never  to  have  been  ferioufly  queftioned.  He 
ftates  it  to  have  been  eftablifhed  by  lord  Coke,  in  2d  BuU 

Jlrodef  to  far  as  to  declare  that  an  abfolute  conveyance  or 
gift  of  a  leafe  for  years,  unattended  with  pofleflion,  was 
fraudulent.  ^  But  if  the  deed  or  conveyance  be  condid- 
<<  onal,  there  the  vendor's  continuing  in  pofiei&on  does 
<<  not  avoid  it,  becaufe  by  the  terras  of  the  conveyance 
«  the  vendee  is  not  to  have  the  poffeffion  dll  he  has  per- 
«  formed  the  condition."  «<  And  that  cafe,  continues 
<<  judge  Buller,  makes  the  diftinAion  between  deeds  or 
<<  bills  of  fa]e  which  are  to  take  place  immediately,  and 
<<  thoie  which  are  to  take  place  at  fome  future  time.  For 
<<  in  the  latter  cafe,  the  pofieffion  continuing  with  the 
<<  vendor  till  fuch  future  time,  or  till  that  condition  be 
<<  performed,  is  confident  with  the  deed,  and  fuch  pof- 
^  leiEon  comes  within  the  rule  as  accompanying  and  filU 
«<  lamng  the  deed*  That  cafe  has  been  univerfally  fol- 
«<  lowed  by  all  the  cafes  fince.''  «  This,"  condnues  the 
jodg^,  <<  has  been  argued  by  the  de^ndant's  counfel  as 
<<  being  a  cafe  in  which  the  want  of  pofieffion  is  only  evi- 
^  dence  of  fraud,  and  that  it  was  not  fuch  a  oircumftance 
^ per  fe^  as  makesthe  tranfaAion  fraudulent  in  point  of 
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Hamiltok  '<  law;  that  is  the  point  which  we  have  coofidered,  and 
'V'        ;^  we  are  all  of  opinion^  that  if  there  is  nothing  but  the 
^RusstLL.  J  u  abfolute  conveyancey  without  the  pofieffion,  that  in  point 
^   '    V        Y«  of  law  is  fraudulent." 

This  court  is  of  the  fame  opinion*  We  think  that  the 
;  intent  of  the  ftatufee  isbeft  promoted  by  that  conftru&ion; 

and  that  fraudulent  conveyances^  which  are  made  to  fe- 
'  cure  to  a  debtor  a  beneficial  intereft  while  his  propextjr 
'  is  protc£led  from  creditors,  will  be  moft  efieAiuUy  pre- 
,  vented  by  declaring  that  an  abfolute  bill  of  fale  is  itfelf 
:  a  fraud,  unlefs  pofleiEon  <<  cifmr^ames  andfoUows  the  deedT 
\  This  conftru£lion  too  conqichrts  with  the  words  of  the  a&. 
\  Such  a  deed  muft  be  coniidered  as  siade  with  an  intent 

«  to  delay  f  binder,  or  defraud  creditors/* 


} 


On  the  fecond  bill  of  exceptions  the  court  did  right  in 
refufing  to  give  the  inftruAion  required.  The  queftion 
propounded  feems  to  have  been  an  abftraft  queftion  not. 
belonging  to  the  caufe. 

Judgment  affirmed  with  cofts* 


UNITED  STATES 
v. 
U.  States  R.  T.  HOOE  AND  OTHERS. 

R.  T.  HooE  111— .i,..^ 

&  AL-  • 

' y '  r^ 


Under  the  J  HIS  was  a  writof  error  to  a  decree  of  the  cir- 

juiKdary  ad  of  ^j^  ^^^^  ^^  ^^  diftria  of  Columbia,  fitting  as  a  court 

1789,  in  chan-     -  -^v  *  o 

eery  cafes,  a  <>*  i^nanccry. 
ftatement  of 

fads  muft  ac-  The  cafc  was,that  colonel  Fitzgerald  in  the  year  1794^^ 
tmnpt.  This^PP^**^^^^  coUeftorof  the  cuftoms  for  the  port  of  Akx- 
provifion  was  andria,  and  gave  bond  to  the  United  States  in  the  penalty 
revived  by  the  of  io,ooo  dollars^  With  R.  T.  Hooc  as  his  furety,  for  the 
Trl**^^**^*^  faithful  performance  of  the  duties  of  the  office.  In  con- 
x«oi.  ^^^^  fequence  of  mifapplication  of  large  fums  of  money  by  the 
chief  clerk,  who  was  entruiled  with  almoft  the  whole 


FEBRUARY,  1803.  319 

managementofthebufinefsjCoLI^tzgerald  became  defici-  U.  State^ 

ent  in  his  accounts  with  the  United  States  to  the  amount         '^* 

of  57,000  dollars.  After  this  faft  was  difcovered  he  execu-  ^'  J*  Hooe 

ted  a  deed  of  tnift  of  part  of  his  real  ettate  to  truftees,  to  be  ^        ^^*    ^ 

fold  to  indemnify  Hooe  from  the  demands  of  the  United  ▼ 

States  againft  him,  as  fecurity  of  Fitzgerald,  and  alfo  to  fe- 

cure  him  againft  fundry  notes  which  he  'had  indorfed  for 

him  at  the  bank  of  Alexandria,  as  well  as  to  enable  him  to 

take  up  further  fums  at  the  bank,  as  his  exigencies  might 

require.     After  the  death  of  col.  Fitzgerald,  the  truftees 

advertifed  die  property  for  fale,  and  the  United  States 

obtained  an  injunflion  to  ftay  die  fale,  alleging  that  by 

die  a£ls  of  congrefs,   they  were  entitled  to  a  prior  lien 

upon  the  eftate  of  their  debtor  -,  and  that  the  deed,  as  to 

diem,  was  fraudulent.     In  the  court  below,*the  claim  of 

the  United  States-  was  refted  altogether  upon  the '  prior 

lien  created  by  the  z£k  of  congrefs  $  and  the  court  being 

of  opinion  that  the  a£t  did  not  create  a  lien  on  the  real 

eftate,  and  that  there  did  not  appear  to  be  any  fraud  in 

the  tranfaAion,  diflblTcd  the  injunfkion,  with  cofts,  and 

ordered  10,000  dollars,  part  ot  die  proceeds  of  the  fale, 

to  be  paid  into  the  treafury  of  the  United  States  in  fatif- 

£ii£tion  of  the  bond,  in  which  Hooe  was  the  furety,  and 

the  refidue,  after  paying  the  notes  due  at  bank,  to  be 

paid  into  the  treafury  of  the  United  States,  in  part  fatif- 

faAion  of  die  balance  due  from  the  eftate  of  Fitzgerald. 

It  haying  been  proved  to  the  fadsfaftion  of  the  court, 

that  the  money,  arifing  from  the  notes  difcounted  at  the 

bank,  had  been  before  paid  by  Fitzgerald  to  the  United 

States. 

To  rererfe  this  decree,  the  prefent  writ  of  error  was 
fued  out  by  the  attorney  for  the  United  States. 

The  decree  of  the  court  below  did  not  ftate  Ac  faffs 
upon  which  the  decree  was  founded  ;  and  although  the 
record  contained  the  bill,  anfwers,  exhibits  and  all  the  evi- 
dence which  was  before  the  court  below,  yet  no  ftate- 
ment  offa£ls,  according  to  the  provifion  of  the  judiciary 
z&  of  1789,  ch.  20.  $•  19,  was  made  by  the  parties  or  by 
the  court. 

Tbe  attorney  general  *  opened  the  caufe  on  the  part  oi^ 
*  Iff.  Lincob. 
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tJ.  Sf  ATI*  the  United  States,  and  was  going  cfti  to  flier  tkift  tfe 
'c^*         deed  was  fraudulent,  as  to  crediton,  upon  general  prind* 

R,  T.  Hooi  pios  of  law,  (aground  not  taken  in  idbe  court  below)  wliea 
^  ^^'  ^  he  was  ftopped  by  an  enquiry  from  the  cour^  wActbcr 
there  was  any  pnmfion  in  the  z&  concerning  the  diflriA 
of  Columbia,  by  which  the  cafe  was  taken  out  of  the  ope- 
ration of  the  nineteenth  k&ioa  of  the  judiciary  «&  «ff 
1789,  which  required  a  ftatement  of  the  is^ts  to  accom- 
pany the  record.  Upon  recurring  to  the  ad  of  congrefi^ 
a7th  February  1801,  concerning  the  dtftri£l  of  'Colun- 
bia,  ch.  8tf .  §.  8*  it  was  found  that  writs  of  error  were  ts 
*^  be  profecuted  in  die  fame  manner,  under  the  (ane  iegu« 
^  lations,  and  the  fasne  prooeodings  (hall  be  had  theran, 
«  as  is,  orjhdl  he  proiMed  in  Ae  ode  of  writs  of  cmroa 
*<  judgments,  or  appeals  upon  orders  or  docvees  venderel 
^  m  the  circuit  court  of  the  United  States."  Upoo 
which  the  court  find,  that  the  dectf  ons  on  the  a£k  of  1789, 
\.  19,  had  been,  that  uuleis  a  ftatement  of  fsAs  appeared 
Itpon  the  record,  they  could  not  fay  there  was  errar.  3. 
JDo/br,  337,.  Jennings  v.  Brig  Perfevfranee.  It  is  tnie 
€DaX^c  2&  Qi FAruary  13.  r8oi.^^.  75.  $.  33,>emB« 
4ied  the  evil,  but  that  a£b  was  vepealcd  in  1802,  fe  ihtf 
the  law  now  ftands  as  it  did  before  the  ad  of  i8ai.  Jbid 
the  aA  oonoeming  the  diftrid  of  Columbia,  by  frying  tint 
writs  of  error  fliall  be  profecuted  in  the  ia»e  manner  as  i% 
frjhall  he^  provided,  8cc«  pbces  thb  cafe  under  the  law  of 
1789.  Whatever  might  be  the  prefent  opinion  of  the 
court  if  this  wer^  the  firft  time  of  being  called  upon  ts 
give  a  conftru£iion  to  that  daufe  of  the  ad,  yet  the  qne& 
tion  has  been  folemnly  fettled.  One  legiflature  has  tdua 
cognizance  of  the  conftrudion  given  by^e  court,  and 
has  provided  for  the  cafe,  but  another  legiflature  las  re- 
pealed that  provifioff  and  thereby  given  a  fubfequent  legif- 
lative  conftrudion,  or  at  leaft  (hewn  fuch  a  legiflative 
acquiefcence  under  theconftrudion  which  this  court  for- 
merly gave  to  the  ad,  as  is  now  conclufive. 

At  the  requeft  of  the  attorney  general^  die  writ  of  enor 
difmified.  f 


t  Conpreft  bemg  in  fdfion  at  this  time,  an  a&  was  introduced  and  pi^ 
fed,  containing  a  daufe  fimilar  to  the  33d  fedion  of  the  ad  of  13th  Fe- 
^niary,  1 801,  refpcding  writs  of  error  and  appeah  in  cafes  of  eqnity  and 
maiitise  jnrifiUftiau*  Stc  Ltnio*  rf  U.  ^*  W.  6.  ^,  315,  c.  93, 5^  jiUn^ 
1«03, 
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HEPBURN  AND  DUNDAS 

DuHDAt 

V. 

AULD. 

COLIN  AULD. 

1 

1  HIS  was  an  aAion  of  debt  broaght  by  Hep- 
bam  and  Dundas  againft  Colin  Auld  in  the  circuit  court  of 
the  diftrifl  of  Columbia,  for  the  penalty  of  an  agreement 
dated  27th  September  I799>  between  the  plaintiffs,  mer- 
chants of  Alexandria!  and  the  defendant,  as  agent  for 
John  Dunlop  and  co.  merchants  in  Glafgow. 

The  agreement  recites  that  whereas  the  plaintifis  have 
had  extenfive  dealings  with  Dunlop  and  co.  in  the  courfe 
of  which  the  former  appear  to  have  fallen  in  debt  to  the 
latter,  by  the  accounts  by  them  exhibited,  fome  articles 
of  which  accounts  having  been  obje£ted  to  by  the  plain- 
tifisy  they  had  agreed  with  the  faid  agent  to  fubmit  all 
matters  in  difpute  to  arbitration.  And  whereas  the  plain- 
u£k,  by  an  article  of  agreement  between  them  and  a  cer- 
tain William  Graham,  dated  12th  March  1796,  did  co« 
venant  with  him,  (for  the  confideration  of  1 8000  dollars 
to  be  by  him  paid  to  them  at  certain  times  in  the  faid  ar- 
ticle exprefied)  to  convey  to  him  the  faid  Graham  his  heirs' 
and  aiBgns  6000  acres  of  land  on  the  Ohio ;  but  the  faid 
Graham  failing  to  make  the  firft  payment  upon  the  day 
ftipulated,  the  plaintiffs  confidered  the  faid  contra^  as 
thereby  annulled,  and  in  confequence  thereof  brought  an 
e]e£iment  to  recover  poffeflion  of  the  land,  which  they 
had  permitted  Graham  to  occupy,  which  eje£iment  had 
been  abated  by  his  death,  and  another  eje£lment  had  been 
or  was  about  to  be  commenced. 

The  indenture  then  witneffeth,  that  each  party  cove- 
nanted to  f umiib  their  accounts  to  the  arbitrators  fo  as  to 
enable  them  to  make  their  award  by  the  ift  day  of  Janu- 
ary then  next,  being  the  time  ftipulated  by  the  arbitra- 
tion bonds.  That  jiuld  covenanted  that  he,  or  the  agent 
of  Dunlop  and  co.  would,  on  the  2d  day  of  January 
then  next,  accept  and  take,  of  the  plaintiffs^  the  amount 

S2 


312  SUPREME  OOORT  U.  Sr. 

Hit  BiAv  &  which  fliovld  be  awarded  to  Dunlop  and  co.  in  hills  rf 
DvNDAt     txchangti  of  a  certain  deicriptiony  w  in  any  money  whidi 
^*  might  by  law  be  a  legal  tender  \  and  on  Jucb  payment  being 

![!!*_-*  0**^^  ***  either  way,  give  the  plaintifis  afidl  receipt  and 
difcbarge  of  all  claims  and  demands  of  Dunl^  and  co.  again/l 
tiem.  That  the  plaimXs  covenanted,  that  in  cafe  thq 
did  not,  on  the  ad  of  January  then  next,  pay  to  the  de- 
fendant, or  the  then  agent  of  Dimlop  and  co.  the  amount 
of  the  award,  in  bills  or  money,  they  would,  on  that  day, 
affign  and  transfer  to  the  defendant,  or  the  then  agent  of 
Dunlop  and  co,  in  thefiiU^  manner,  the  aforefaid  cootraft 
entered  into  ^y  them  with  Graham  for  the  £sde  of  die 
land,  and  all  and  erery  intereft,  right  and  claim,  of  what* 
ever  kind,  of  the  plaintiffs,  arifing  out  of  and  from  the 
faid  contract ;  with  full  power  to  proceed  and  a£k  theie- 
upon  and  therein  as  the  defendant  or  the  then  agent  of 
Dunlop  and  co.  (hould  think  proper ;  and  that  they  would 
for  that  purjpofe  give  him  a  AiU  and  amjrfe  power  of  at- 
torney irrevocable  to  purfue  in  their  names,  if  neceffary, 
all  legal  ways  and  means,  either  to  recover  the  pofleffioo 
of  the  land,,  or  to  enforce  payment  of  the  18000  doUais 
and  intereft,  whichever  of  the  meaCores  he  might  be  in- 
clined to  purfue;  and  that  in  cafe  they  (hould  lb  afSgn 
the  faid  contraA,  they  would  not  thercifter  in  any  man- 
ner interfere  with  the  meafures  he  might  chufe  to  purfue, 
Other  for  the  recovery  of  the  lands,  or  to  enforce  the  pay- 
ment of  the  purchale  money.  And  that  whenevet  the 
eje£litient  ihould  be  judicially  determined,  or  fettled  by 
compromife,  they  would  convey  the  lands  to  the  perfim 
who  by  fuch  determination  or  compromife  (hould  be  ac- 
knowledged to  be  entitled  to  them.  And  that  in  cafe  the 
faid  purchafe  money,  which,  with  inta^eft  to  the  faid  2d 
day  of  January,  would  amount  to  a  1,1 12  dollars,  (hould 
not  prove  fufficient  to  fatisfy  the  award,  they  would  on 
that  day  pay  the  balance  to  the  defendant  or  the  dicn 
agent  of  Dunlop  and  co. 

And  the  defendant  covenanted  that  in  cafe  it  flioald 
not  be  convenient  for  the  plaantiffii  to  pay  the  amount  of 
the  award  in  bills,  or  money,  on  the  2d  day  of  January, 
he  would  accept  and  take  an  affignment  of  the  faid  Gra^ 
ham's  contra^,  at  2 1,1 1  a  dollars,  towards  the  difchaige 
of  the  faid  award ;  atul  that  in  cafe  itjbould  exceed  the  anuunt 
of  the  award,  he  would,  at  the  time  of  making  the  £ud 
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nAffimctttf  pay  them  the  excefs.  For  the  £|ithfiil  perfor-  Ht^BvitN  & 
mance  of  thefe  articles,  the>  parties  bound  themfelves  to     DuwoAt 
each  other  in  the  penal  fum  of  45,000  dollars.  The  fum  '^» 

of  11,112  dollars  exceeded  the  amount  of  the  award,  by  Auld. 
At  fum  of  j^494.  6.  7.  Virginia  currency.  For  the  *^  ^ 
non-payment  of  this  excefs  the  prefent  adion  was  brought 
by  die  plaintifls,  after  having  tendered  an  afBgnment  of 
Graham's  contrail  and  a  power  of  attorney,  which  was 
refufed  by  the  defendant.  There  were  four  iflues  in  faff ^ 
but  to  the  5th  plea  there  was  a  general  demurrer  and 
joinder.  Judgment  below  being  in  favor  of  the  defen- 
dant upon  this  demurrer,  the  iflues  in  fzGt  were  not  tried, 
and  the  plaintifls  fued  out  the  prefent  writ  of  enor. 

The  fif&  plea  was  as  follows,  «  andthefaid  defendant 
<<  by  virtue  of  the  aft,  &c.  and  by  leave  of  the  court,  for 
^*  further  plea,  proteftinp  that  the  faid  deed  of  aflignment  i 

<<  of  the  contraft  aforefaid,  with  the  faid  William  Graham,  ' 

<<  fo  as  aforefaid,  pretended  to  have  been  executed,  fealed 
<<  and  tendered  by  the  plaintiflis  on  the  ad  day  of  January  I 

<<  in  the  year  1800,  was  not  a  good,  lawful  and  fuf&cient 
^<  affignment  thereof,  according  to  the  true  intent  and 
^  meaning  of  the  faid  articles  of  agreement  between  the 
<«  plainti^  and  defendant,  he,  the  defendant,  faith,  that 
^  the  faid  deed  of  affignment  was  not  tendered  to  him  un- 
<<  conditionally,  but  upon  the  condition,  that  the  faid  John 
<<  Dunlop  and  company  fliould  j(^  fign,  feal  and  deliver, 
^  by  the  faid  Colin  Auld  their  attorneyi  on  the  fame  day, 
<<  unto  the  plaintifls,  a  releafe  and  acquittance  of  all  the 
<<  claims  and  demands  of  the  (aid  John  Dunlop  and  com- 
**  pany,  againft  the  faid  plaintiffs ;  and  the  laid  defendant, 
«  then  and  there,  refufcd  to  comply  with  the  faid  con- 
«<  dition,  and  the  faid  nlaintifis,  then  and  there,  refufed 
^  to  deliver  the  aforefaid  deed  of  ai&gnment  to  the  faid 
^  defendant,  unlefs  he  com^ied  with  the  condition  afore- 
•<  faid ;  and  this,  he  is  ready  to  verify  *,  wherefore  he  prays 
4<  judgment,  whether  the  plaintifls,  their  aftion  afore- 
^  faid  s^nfl  him,  ought  to  have  and  maintain,  &c.'' 

Sfvana,  for  plaintifls  in  error. 

It  will  be  perceived  by  the  agreement,  that  the  plain^^ 
tift  had  the  choice  of  three  modes  of  paying  the  award. 
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HtPBUftN  &  I.  By  UUs  of  exchange,  2*  By  cafli,  2^nd3»  Byinal^- 
DuND At     ment  ^  Graham's  contrad. 


V. 


AvLD.  ^  i^  J  J  ^^^^  ^^  iii^  words  arc,  that  the  defendant  will 
take  the  affignment  <<  toward/*  the  dtfcharge  of  the  award. 
But  the  reafon  of  ufing  the  word  « tatvar^?'  is  plainly,  be* 
caufe  the  amount  of  the  award  not  being  then  known,  it 
remained  an  uncertainty,  whether  the  21,112  dollars  of 
Graham's  purchafe  money  would  be  fufficient  in  amount 
to  meet  and  fatisfy  the  award.  The  word  towards  there- 
fore was  not  ufed  to  exclude  the  idea  that  the  affignment 
fliould  be  a  complete  difchargeof  the  award,  in  cafe  the 
award  did  not  exceed  the  purchafe  money ;  but  only  to 
prerent  Auld  from  being  compelled  to  accept  the  afl^n* 
ment  m /if//  difcharge  of  the  award,  if  the  purchafe  money 
ihould  Jall  ihort  of  the  fum  awarded. 

I  ft.  We  contend  that  the  affignment  was  a  good  and 
fufficient  affignment  within  the  meaning  and  intention  of 
the  agreement. 

2d.  That  the  plaintifis  had  a  right  to  a  releafe  of  all 
demands  upon  tender  of  the  affignment. 

3d.  That  the  plaintiiFs  had  a  right  to  make  fuch  rdeafe 
a  condition  of  their  tender. 

I  ft.  It  is  no  objedlion  to  the  affignment  that  it  exprcf- 
fes  the  confideration  to  be  a  releafe  of  all  demands  from 
Dunlop  and  co.  for  if  the  plaintiffs  had  a  right  to  fuch  a 
reieafe,  it  was  proper  to  ftate  it  as  part  of  the  confideration. 
ad.  The  preamble  of  the  affignment  ftates  the  defendant 
to  be  agent  of  Dunlop  and  co.  and  the  habendum  is  to  the 
/aid  Colin  Auld,  which  refers  to  the  premifes  where  he  is 
ftyled  agent ;  fo  that  it  is,  in  fad,  as  it  ought  to  be,  to 
Colin  Auld  agAit  of  Dunlop  and  co. 

2d.  As  to  the  right  of  the  plaintiffs  to  infift  upon  a  re- 
leafe of  all  demands. 

ift.  It  is  due  by  the  terms  of  the  contraft. 

2dv  If  not  due  by  the  terms  of  the  contrad^  yet  it  mtf 
due  of  common  right. 
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ift.  It  is  due  by  the  contraA.  Hspbukn  $p 

DUNDA8 

Every  contract  ought  to  have  a  reafonable  conftru£iion  '^ 

according  to  the  intention  of  the  parties.     Such  a  releafe  ^    Auld,  ^ 
is  ezprefily  agreed  to  be  given  in  cafe  of  payment  by  bills  .▼ 

or  cafli.     A  payment  by  the  affignment  was  as  complete  ^ 

a  difcharge  of  the  avirard,  as  payment  in  either  of  the 
other  modes.  The  difcharge  of  the  amount  of  the  awards 
and  not  the  particular  mode  of  difcharge,  was  to  be  the  con- 
fideration  of  the  releafe }  and  having  ftipulated  to  give  it 
in  the  one  cafe«it  ought  to  be  prefumed  to  be  the  inten- 
tion of  the  parties,  that  it  fliould  be  given  in  the  other, 
iinlefs  there  can  be  (hewn  fome  difierence  in  the  confide- 
ration,  or  fome  reafon  operating  upon  the  mind  of  the  de- 
fendant which  might  have  induced  the  omii&on  of  an  ex^ 
prefs  agreement  to  that  efieft.  By  agreeing  to  give  it  in 
cafe  of  payment  by  cafh  or  bills,  he  allows  that  die  plain- 
tiffs hav^a  right  to  fuch  a  releafe  upon  difcharge  of  the 
award.  The  fubmii&on  was  of  all  demands ;  a  difcharge 
of  the  award  then  was  a  difcharge  of  all  demands ;  and 
therefore, 

2dly.  Such  a  releafe  was  due  of  common  right.  A  man 
has  a  right  to  demand  evidence  of  his  payment,  and  of 
the' claims  which  are  thereby  fatisfied.  It  is  true  he  may 
callwitnefles,  but  they  may  die.  If  a  man  pay  money 
upon  a  fpecialty,  he  has  a  right  to  written  evidence  of  the 
payment.     Sh^,  Touch.  348. 

3d.  The  pbintifFs  had  a  right  to  make  the  releafe  a 
condition  of  the  tender.  All  things  were  to  be  done  on 
the  fame  day.  They  were  concurrent  conditions,  to  be 
performed  at  the  fame  time.  If  one  party  is  ready  and 
witiing  and  offers  to  perform,  and  the  other  will  not,  the 
firft  is  difcharged  from  the  performance  of  his  part  and 
may  maintain  an  aflion  againft  the  other.  4.  Term  Rep. 
761.  Goodiffbn  v.  Nunn.     Doug.  684.  Jones  v.  BarUey. 

Such  a  releafe  could  not  operate  to  the  injury  of  the 
defendant,  or  of  Dunlop  and  co.  It  would  not  have  re- 
leafed  any  right  accruing  under  the  agreement ;  as  was 
decided  in  the  cafe  of  Thorpe  v.  Thorpe^  lord  Raymond  235. 
The  covenants  of  the  plaintifis  refpediing  the  lands  and 
iheejeflment  are  all  future  and  contingent,  and  therefore 
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ilspBVftir  Sc  could  not  have  been  releafed  bj  a  fdeafe  of  all  tbtmmds. 
Do  WD  AS  Nor  was  the  penalty  a  prefent  duty.  It  could  only  be  to- 
cnnred  by  a  future  breach,  and  therefore  is  not  like  a  bond  to 
pay  a  fmaller  fum  at  a  future  day.  Siep.  Tmtcb.  339,  340. 
BulUr.  160.  2.  S&Mv.  90.  Carthage  V.  MatAf.  ^p.  N.  P: 
307.  Cro.  .Jac.  170.  Hancock  v.  Field.  Cro.  Jae.  623.  P«r- 
Ur  V.  Phaips.  Cr9.  Eliz.  580.  Hoi  v.  MarfoalL  5  Ck 
^o.(h.)HQ^tcaf€. 

E.  J.  Lte^  contra. 

The  affignment,  in  this  cafe  tendered,  was  not  good, 
becaufe  it  ftated  part  of  the  conflderation  to  be  a  rdeaft 
of  all  demands,  which  the  defendant  was  not  boond  to 
give ;  and  if  he  had  accepted  of  the  affignment  in  that 
form,  it  wtel^  have  been  an  acknowledgment  that  he  was 
bound  to  give  it* 

Whether  Auld  might  with  fafety  have  given  fucfa  aie- 
kafe,  is  not  now  the  queftion }  he  has  not  contra&ed  to 
give  it,  and  it  is  not  for  us  to  enquire  why  he  <lid  not 
He  was  unfkiUed  in  the  law,  and  he  might  have  fuppoiiBd 
that  in  fome  way  or  other,  it  would  embarrafs  the  claims 
of  Dunlop  and  co.  againft  the  piaintifis  for  a  future  per- 
fbnnance  of  their  covenants  xefpefling  the  land. 

2d.  The  affignment  is  made  to  the  ufe  of  Colin  AoU, 
and  not  to  the  ufe  of  Dunlop  and  co.  The  rents  and  pro- 
fits are  to  be  received  to  his  ufe,  and  not  to  that  of  his 
conftituents.  In  the  operative  parts  of  the  affignment  he 
is  not  named  as  agent. 

3d.  The  power  of  attorney  is  infufficient,  becaufe  it 
does  not  give^iii/  power  to  a&  therein,  as  the  dcfeaiduit 
fhould  think  proper,  and  does  not  authorize  him  to  con- 
promife  the  eje&ment. 

But  the  principal  queftion  is,  whether  the  defendant 
was  bound  to  give  a  reieafeof  all  demands. 

The  plaintiffs  only  tendered  the  papers,  but  did  not  de- 
liver them,  fo  that  the  defendant  could  not  fee  whether 
they  were  corrcd.  They  were  to  do  the  firft  ad.  Thcf 
were  firft  to  make  and  deliver  the  affignment  before  thef 
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were  entitled  to  the  balance.  The  words  of  the  agreemeat  Her  bukn  Si- 
plainly  fliow  this.  Dumdas 

The  affreement  does  not  require  him  to  girc  fuch  a  re-  ^  ;  ^°' 
ceipt  in  the  cafe  of  payment  by  the  afltgnment  of  Graham't 
contra  A.  It  would  certainly  have  been  as  eafy  to  have 
covenanted  to  give  fuch  a  releafe  in  that  cafe,  as  in  the 
event  of  payment  by  bills  or  caih.  The  not  doing  fo,  in 
the  former  cafe,  and  the  exprefs  agreement  for  it  in  the 
latter  cafes,  creates  the  ftrongeft  prefumption  that  it  was 
not  intended  by  the  parties  to  be  given  in  the  former  cafe  ; 
and  the  intention  of  the  parties  conilitutes  the  agreement* 

Admitting  that  by  common  right,  they  were  entitled  to 
a  receipt,  it  could  only  be  a  receipt  for  the  affignment 
itfdf. 

There  was  at  leaft  a  tloubt  whether  fuch  a  releafe  as  was 
demanded  would  not  have  difcharged  the  penalty  annexed 
to  the  contrail,  or  at  leaft  the  covenants  refpe&mg  the 
land. 

A  releafe  of  all  demands  is  ceruinly  a  releafe  of  all 
prefent  duties,  and  it  is  faid  in  Althanfs  cafe^  j3.  Co*  1 54* 
(a.)  that  a  releafe  of  all  demands  is  a  releafe  of  all  caufes 
of  demand. 

As  the  plsuntiffs  have  demurred  to  our  plea,  we  have  a 
right  to  look  into  their  declaration  \  to  which,  there  are 
two  objedUons. 

I  ft.  That  it  contains  no  profirt  of  the  award  which  is 
the  foundation  of  their  a£tion  \  and 

ad.  That  it  does  QOt  aver  the  difierence  between  the 
amount  of  the  award,  and  the  purchafe  money  due  upon 
the  contra^  tendered.  The  declaration  only  ftates,  that 
the  arbitrators  awarded  the  fum  of  ^•4379*  9*  o.  ^.  fterw 
ling,  to  be  due  from  the  plaintiffs  to  Dunlop  and  co.  and 
that  the  plaintiffs  having  cle&ed  to  aiEgn  Graham's  con-- 
traft  in  difcharge  of  the  award,  tendered  an  affignment 
thereof,  together  with  a  power  of  attorney,  according  to 
the  true  intent  and  meaning  of  the  agreement,  in  confe-- 
quemt  vfhir€ofx\xc  plaintifis  then  and  there  became  entitled 
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HirsvRN  ft  to  haTC  and  receive  of  the  faid  defendant,  tbe  fim  of 
DoMDAt     /'•494.  6.  7*  Virginia  currency^  which  faid  fom,  the  dcfco- 
danti  sdthough  required,  had  not  paid,  wherebjr  adion  ac- 
crued to  the  plaintiffs  to  have  45»ooo  doUars,  the  penalty 
'  of  the  articlei  of  agreement. 

C.  Litf  on  the  lame  fide* 

The  pnxtefiando  in  the  plea  faves  all  objeftiona  to  the  fa£- 
ficiency  of  the  aihgnment ;  and  we  conceive  the  objec^ 
tiona,  which  have  been  ftated,  are  fubftantial. 

But  the  principal  queftion  is,  whether  any  releafe  at  all 
could  be  demanded.  The  contra&  does  not,  in  any  of  the 
cafes  of  payment  of  the  award,  require  a  nkafe  \  which  is 
a  technical  word,  and  means  an  inftrument  under  feaL 
But  we  do  not  infift  upon  this  diftindion,  as  the  law  is 
f ttU  in  our  favor  upon  the  other  points.  We  might  fafe- 
ly  admit,  that  the  defendant  was  bound  to  give  a  rtce^ 
jor  the  t^gnment  \  but  even  that  is  not  due  under  the  coo* 
trafi,  nor  of  conmion  right.  However,  fuch  a  receipt  was 
not  demanded,  and  therefore  it  is  unnecefTary  to  enquire, 
whether  the  defendant  was,  or  was  not  bound  to  give  it. 

The  releafe  required  would  havedifcharged  the  penalty 
of  this  agreement.    Finer .  Tit.  Releafe  (P.)  pi.  i8. 

It  is  not  contended,  that  a  releafe  contained  in  an  in- 
ftrument will  releafe  demands  growing  out  of  that  inftm- 
ment }  this  was  the  cafe  of  Thorpe  and  Thorpe.  Hois  cafe- 
does  not  apply  to  the  prefent ;  that  was  a  cafe  of  mere 
poffMlitj  of  a  demand.  The  covenant  of  the  plaintiffs,  not 
to  interfere  with  the  ejediment,  was  a  prefent  duty. 

This  is  a  cafe  of  conftru£lion  only,  and  the  only  queftion 
is,  what  was  the  intention  of  the  parties.  If  the  deed  of 
aflignment  was  not  a  proper  one,  or  the  releafe  demanded 
was  fuch  an  one  as  the  defendant  was  not  bound  to  give, 
the  plea  is  good,  and  the  judgment  muft  be  affirmed. 

Mafin  in  reply. 

All  the  inftruments  are  to  be  taken  together,  2f  Jd* 
Crop  V.  Norton.    Through  the  whole  it  appears  that  what 
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lint  plsumifls  ate  bound  to  do>  the  defendant  was  bomui'HBFBtFKii  M 

to  receive.  The  payment  bjr  the  alfignment  was  not  more     Dumoas 

for  the  benefit   of  the  plamdffii  than  of  the  defendant.  ^« 

If  they  did  not  ofl  the  -ad  of  January  pay  in  biUs,  or      Aulp.   ^ 

caih,  Aey  were  abfplutely  bound  to  affign  Graham's  con-  ▼ 

tn&  (  and  the  defendant  might  then  refufe  the  bills,  or 

caih,  and  infill  on  the  affignment  \  and  a  court  of  chan« 

eery  would  have  compelled  a  feecific  affignment,  if  they 

had  refuiSffd.    The  difcharge  of  the  award  by  the  afl^^iw 

ment  was  the  fame  thing  as  the  difcharge  by  bills  of  ez« 

change  or  cafli.     It  would  have  been  a  complete  difcharge 

of  the  award,  and  there  is  no  reafon  why  he  Ihould  not 

give  a  releafe  as  well  in  the  one  cafe  as  the  other. 

It  is  alleged  that  the  rekaie  would  have  difcharged 
the  other  covenants,  and  the  penalty  of  the  agreement. 
But  the  cafe  cited  from  Finer  ihews  that  the  covenants 
would  not  have  been  difcharged  by  the  releafe,  nor  would 
it  have  difchatf^d  the  penalty.  The  covenant  mt  to  in* 
iefftre  was  not  a  prefent  duty.  The  coveijsmt  of  the  plain- 
tim  is,  thatii^/r  the  aflignment,  they  would  not  interfere. 
But  a  releafe  of  all  demands  does  not  difcharge  a  cove* 
nant  before  it  is  broken ;  until  that  time  it  is  no  demand. 
The  lame  obfervation  applies- to  the  penalty  ;  it  is  not  a 
prefent  duty  until  a  breach  of  the  covenant.  A  bond 
in  the  penalty  of /200,  to  pay  ^100  at  a  future  day,  is 
a  prefent  duty.  But  in  a  bill  penal,  the  penalty  is  not  a 
duty  till  after  the  day  appointed  for  the  payment  of  the 
fmaller  fum.  The  differepce  in  declaring  upon  the  two 
htftruments  fliews  their  different  nature.  On  a  bond  you 
only  declare  that  he  bound  himfelf  in  the  penalty }  and 
you  take  no  notice  of  the  condition.  But  on  a  bill  penal 
you  declare  that  the  defendant  having  failed  to  pay  the 
(mailer  fum,  an  a£iion  has  accrued  to  recover  the  penal- 

3  To  fuppoh  thefe  pofitions  he  cited  J^.  ^.  P.  307. 
ulhr  r66,  Cro.  Joe.  170.  Hancock  v.  Fields  Cro.  Jac. 
300*  Tjman  v.  Bridget*  Crv*  Jac.  623.  Porter  v.  PbdipSi 
I  lord  KMm.  66a.  €lmpe.  v.  TChorpey  and  Ch.  Eli%.  579, 
Hoe  V.  Marjball. 

The  plaintifi^  having  offered  to  perform  their  part  of 
the  agreement,  are  intitled  to  their  a£lion.  ^.  N.  P. 

Ta 
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IhfBVM  k  184.  Doug.  684.    y^na  v.  BaHJej.  4.  Term  wip.  T6\mt 

AvLp,  At  to  the  prot^^mhf  it  bonlf  aneftoppd*  or,  as  lord 

^     ▼  Coke  fays,  it  is  an  exelu/um  of  a  conebf/kn.     It  does  not 

jmt  in  ifive  the  validitj  of  the  affignmcnL  .  But  if  it  didt 
the  obje£Uoiis  are  not  vreU  gfoumled.  Whether  die  ie» 
kale  ought  to  hafe  been  mentioneti  as  part  of  the  confi* 
deration  depends  iipon  the  qntftion  whether  the  defiea* 
dant  was  bound  to  give  fnch  a  rdeafe  \  and  die  obfeo- 
don*  that  the  affignmetit  is  made  to  Colin  AM,  and  asi 
to  Colin  Auld  as  agent  of  Dunlop  and  00.  is  not  growaded 
"^  in  fa^^  For  m  the  preamUe  of  the  affignment  he  if 
named  as  agent  for  Dutdop  and  co.  and  throughout  the  re* 
fidue  of  the  inftrument^  he  is  called  Htntfaid  Cotin  AuM, 
which  refers  back  to  the  premifes  to  fliow  ia  what  caps* 
cttj  he  was  to  take  the  affignment* 

In  the  premtfes  a  complete  intereft  is  conveyed  to  Aukt 
as  attorney  in  fad  of  Dunlop  and  co.  and  the  Asfawdw 
can  noty  in  this  cafe,  control  the  premifes.  2.  BL  Gmu 

Februanr  28th.  The  Chief  Jufiice^  after  ftating  die  eafiv 
delivered  the  opinion  of  the  court. 

To  entide  themfelves  to  the  money  for  which. thb  fsk 
was  inftittttedi  it  is  incumbent  on  the  plaintiflSi  to  Aev 
that  they  have  performed  the  very  aA>  on  the  petfor« 
vnance  of  which  the  money  became  payaUe  ;  or  that  they 
tire  cxcufed  by  the  condud  of  the  defendant  f^  its  aosv 
performance.  The  a&  itfelf  has  not  been  perfonned  \ 
but  a  tender  and  refufal  is  equal  to  a  performance  \  %rA 
it  is  contended  that  there  has  been  fudi  a  tender  voA  re« 
fu£xl  in  this  cafe. 

The  pleadings  (how  that  the  tender  was  not  imooad^ 
tional  (  but  the  pUintiffs  infift  that  the  condition,  annssed 
to  the  tender,  was  fuch  as  they  had  a  right  to  annex  to 
it,  and  on  thehr  corrednefs  in  this  opinion,  depends  tht 
judgment  now  to  be  rendered. 

The  plea  does  not  contcft  the  fufficiency  of  the  deed 
of  aflignment  and  power  of  attorney  ^hicU  were 'tender^ 


.iA  I  tad  cottfe^iieiuly  no  queftioa  coacening  Atk  &iffi-  Hit Bvait* 
ciencf  can  arife  in  the  prcient  cafe.  Duwdas 

The  mily  caufe  relied  on,  as  doing  away  the  operation 
•f  the  tender,  is  that  it  was  made  on  condition  that  a  re- 
kafis  of  all  the  daims  and  demands  of  die  iaid  John 
Dunlofi  and  co.  on  the  (aid  Hepburn  and  Dundas,  ibould 
^rfi  be  igned,  fealed  and  delivered  to  them  by  Colni 
Avid. 

The  only  queftioa  an  the  cafe  is,  whether  Hepburn 
aad  Duadas  had  a  right  to  infift  on  this  prerions  condi- 
tion \  and  it  is  admitted  that  this  qncftkm  depends  entirely 
on  the  agreement  of  the  27th  of  September  1799* 

That  an  acquittance  fliould  be  figaed,  fealed  and  deli- 
vevod  befbie  the  wEt  itfdf  was  perfmned,  which  artitled 
the  party  to  fuch  acquittance,  is  a  mode  of  proceeding  v 
ver^  unufual,  and  which  certainly  could  only  be  rendered 
indifpenfible  by  exprefs  ftipulation.  ' 

There  is  in  this  cafe  no  fuch  exprefs  ftipulation.  If 
the  payment  had  been  made  in  bills  or  money,  the  releafe 
of  all  the  claims  and  deaunds  of  John  Dunlop  and  co. 
againft  them  was  to  have  been  given,  not  previous  thereto, 
but  tifom  receiving  fuch  pajmenU  If  then,  as  has  been 
argued,  the  deed  of  aifignment  and  power  of  attorney  are 
fuUtituted  for  the  payment  in  money  or  in  bills,  and  to 
be  made  on  -the  fame  conditions  on  which  payment,  in 
either  of  thofe  articles,  was  to  hare  been  made,  yet  there 
couM  exift  no  righi  to  demand  a  delivery  of  the  receipt 
iefvn  the  payment. 

If  we  inipeA  thofe  covenants  which  relate  to  the  deed 
«f  afligament  of  Graham's  contraA,  we  find  no  ftipula* 
iDxm  refpcAing  a  releafe  of  any  fort  The  agreement  is 
iImC  he  ariH  reeeive  die  fatd  deed  of  affignaient  at  «i,i  1  ft 
^iolltr»,  towards  die  difcfaarge  of  the  award,  but  he  does  ^ 
not  engage  to  give  any  releafe  whatever. 

It  is  contended  that  upon  the  general  principles  of  }uf- 

ilee  and  of  hw,  Hepburn  and  Dundas  had  a  right  to  the 

^  evidence  of  the  pavment  they  had  made  without  expreff- 

4y  ^omraAing  for  Aich  evidence  \  and  this  is  true,  fo  faar 
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UtvsvM  ft  as  to  cndtk  tliem  to  z  receipt  forthe  deed  and fowcrde* 
DovDAt     liYered  i  but  neither  the  general  principles  of  jnftict,  nor 
of  law,  give  Hepburn  and  Dundas  a  right  to  infift  upon 
any  relem  at  a  previous  condition. 

The  cafe  has  been  argned  at  bar,  as  if  die  cooditioB 
of  the  tender  of  the  deed  of  affignmcnt  and  power  of 
aflomey  had  been  a  releafeof  all  claims  and  demands,  to 
be  given  at  one  and  the  fame  time  with  the  delivtry  of 
fttch  deed  and  power,  but  this  is  not  the  cafe  as  prefentcd 
in  the  pleadings.  According  to  the  plea,  Hepburn  and 
Duadas  required  the  delivery  of  the  releafe  as  a  coadidoD 
precedent  to  their  livery  of  the  deed  of  affignment. 

This  demand  feems  not  to  have  been  countenanced  by 
die  cotatra£l;  and  of  confequence  die  eender  was  not 
fttch  as  it  was  incumbent  on  Hepburn  and  Diindas  tobave 
made,  in  order  to  entitle  themieives  to  the  money  for  which 
diey  have  brought  this  fuit. 

Judgment  affirmed  with  cofts. 


MARINE  INSURANCE  COMPANY 
OF  Alexandria^ 


.Insvkakcb 
CO.  or 
Albx. 


Bot  Ife  vpoii  a 
poliqrof  infur- 
ance  wider  the 
corpante  feal, 
mlefta  new 
eooCderationbe 
averred 

^ere,  whether 
an  a»rgi«gate 
'corporatiaa  can 
nuke  an  ex* 
^^fffi  aflumpilt, 


JAMES  YOUNG. 


1  HIS  was  an  aAion  brought  in  the  circuit  coifft 
of  the  diftridi  of  Cohimbia,  by  James  Young,  agaioft 
the  Matim  Infurana  Company  cfAlexamdrm^  upon  a  policy 
of  infunince  on  the  brigantine  Liberty  at  and  £iom  Aoac^ 
befla  in  Jamaica  to  a  port  in  the  United  Sutes.  The  de* 
claration  ftated,  that  *<  James  Young  compbined  of  the 
^  Marine  Infurance  Company  of  Akxandria  in  cu^%  tec 
«  of  a  plea,  for  that  whereas,"  &c.  fetting  forth  W  po- 
licy in  the  ufual  form.  «<  In  witnefs  whereof  the  prefideot 
^«  and  direAoia4)f  the  £iid  Marine  Infurance  Conpanj<" 
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«<  Alesnndria,  by  William  Hartihonie  their  Prefident,  lNtoR4««ft 
<«  fubfcribed  the  fum  affuredy  and  caufied  the  canitmnjealf      ^^    or 
^  and  the  aixeftation  of  their  fecretary,  to  be  afiized  to      Ai«ex« 
«<  the  faid  prefenU.'*   It  then  alleged  the  property  of  the     y  ^'    - 
▼eflel  to  be  in  the  plaintiiFy  and  that  it  was  of  the  value      'o^*#* 
of  5000  dollars,  the  fum  infored.    That  the  faid  Marine  r  _  '* 

Infurance  Company,  in  confideration  of  the  premiiUBf  to  ^utij^i^^ 
be  paid  by  the  plaintiff,  <<  did  utidertaie  and  agree^  by  their  ftatnte  ? 
**  policy  aforefaid,  fubtbribed  by  their  prefident  aforeiaid,  Whether  u 
w  With  the  proper  hand  and  name  of  the  faid  prefident  ^^'^.JJ'j^P^ 
<<  thereto  affixed,  to  affure  ithe  laid  reflel,  &c.  at  the  laid  t^^  this 
^  fum  of  5000  dollars,  againft  the  rilks  fpecified  in  the  con|Muty»  in 
«  faid  policy/'  That  the  plaintiff  had  paid  the  premium;  **>«  «*!»'«« 
and  that  the  Teflel  was  totally  loft,  of  which  lofs  the  com^  ^^i^r  a!e 
pany  had  notice  ;  **  By  means  of  fvhicb  /aid  premifes  the  declaration 
^ftdd  Marine  Injurance  Companj  of  Alexandria  became  iia^  muft  00c  be 
^  hie  to  pay  to  the  faidplmntiff  the  laid  fum  of  5000  dol-  ^,J^ 
**  lars,  and  being  fo  liable  the  faid  Marine  Infurance  Com^  ^^  i 
^  pany,    afterward^,  to  wit,  on  the  fame  day  and  year  a  vcrdid  will 
«•  aforefaid,  at  the  county  aforefaid,  affwned  upon  themfelves^  »«*  ^^^  »  «>^ 
«  and  to  the  faid  plaintiff  then  and  ^^t^finthfuUy  promi^^^^^^ 
*^fid%*  to  pay  him  the  £ud  fern  of  money  when  thereunto  tion* 
a^erwards  required.  A  judgment  ia 

There  was  another  count,   ftating  generally,  that  in  Jl,^  ftj^quent 
confideration  that  the  plaintiff  would  pay  the  premium  aaionof  »«#. 
of  four  per  cent,  upon  the  value  of  the  veffel,  the  infu«  «««^Mitheiaine 
ranee  company  «  undertook  and  agreed^  to  infure,  &c.  at  xf^^u^iji^ 
the  fum  of  5000  dollars,  againft  fea  riOcs  only,  at  and  eve^  afiumpfic 
from  Aaacabeffa  in  Jamacia,  &c.  to  a  port  in  the  United  in  the  dcclara- 
States  ( that  he  had  paid  the  premium,  and  that  the  vef-  *"*"  i»t#  be  tt« 
fcl  was  ftranded  and  loft,  of  which  the  Infurance  Com- ^^*JjJ!J]^^ 
pany  had  notice ;  by  means  of  nvbicb  fiud  premifts  the 
laid  company  became  liable^  &c.  and  fo  bang  liable  ^^iifr^ 
upon  tbemfdves  and  promifed  to  pay^  &c.  Neirerthelefs  the 
faid  defendants,  not  regarding  their  feveral  promifes  and 
onderudking/  aforefaid,  but  contriving,  &c.  ref  ufed  to  pay, 
to  the  damage  of  the  plaintiff  10,000  dollars.     Plea  non 
affumpferunt  and  ifliie.     Vcrdift  for  plaintiff  on  the  firfi 
count,  and  for  defendant  on  the  other  count. 

Motion  in  an  arreft  of  judgment ;  ««  becaufe  the  firft 
^  count  is  in  affum^  upon  zfealed  inftrumettt  fct  forth 
<<  in  the  faid  count,  as  containing  the  contrafl  whereupon 
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Im»<a«ck  <«  tbe  «aiois  aferafiiid  is  bfoaght.''  Jw^flMit  toe  dit 
CO.  Of  ptainliff I  to  refcrfe  which  judgment  die  Imunuice  Com- 
Amx*  pifiy  obtauned  the  prcfimt  writ  of  emn-}  and  die  enon 
^         aligned  wacy 

t.  ^  That  tfivomfit  it  bnmfht  vpon  a  fcabd  coo- 
^twa." 

a.  M  That  die  Marine  Infnrance  Company  of  Aki& 
^  andria,  being  an  aggregate  oorpontiont  is  foed  vpon 
*>  aflnnipiitt  inftead  of  upon  covenant.'* 

3.  ^  That  the  judgment  npon  the  ▼eidi£l  albfcGttd 
^  ott^t  to  have  been  airefted/' 

4.  **  That  acoording  to  die  aft  of  incoiporationy  the 
•<  a£Uon  afbiefaid,  if  maintainable  at  all,  fliould  hafe 
M  been  commenced  and  profecnted,  agnnft  Williaoi 
^  Hattihorne^  ptefident  of  the  Marine  infisrance  Com* 
wpanyJ' 

£•  y*  La  snd  C.  Litf  tat  platmifs  in  enpr. 

Simms  and  Swann,  for  defendant. 

For  die  plaintiffi  in  error,  it  was  faid, 

I  ft.  that  the  declaration  ftates  the  policy  to  be  under 
die  common  feal,  and  the  law  is  dear  that  afliimpfit  wiU 
not  lie  upon  a  fealed  inftrument.  The  a£Hon  ought  id 
have  been  ^avuMnt^  and  not  ca/e»  The  dificrenoe  is,  dnc 
when  the  fpecialty  is  only  inducement  to  the  promife,  and 
a  new  conSderatton  intervenes,  afinn^  will  lie ;  but 
where  the  only  contract,  which  is  ftated  as  the  canfe  of 
liability  of  the  defendant,  is  fully  and  enthely  contained 
in  the  fpecialty,  and  no  circumftance  is  added  but  fudi  at 
is  provided  for  by  the  fpecialty,  there  it  will  not  maintain 
a  getterai  indMtatus  mj/umjjit^  which  is  die  prefent  fonn  of 
^  auion. 

The  declaration  ftates  that  the  Infurance  Company  by 
dieir  policy,  under  the  common  feal,  infnred  5000  doBais 
on  the  brig,  and  that  the  veflei  was  loft,  wherriiy  the  com- 
pany became  liable,  andj  being  fo  liable,  afiumed  to  paf* 
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This  U  the  whole  fubftaace  oi  the  dcclmntion.    No  new  ItrnrtAivet 

coafidcration  b  all^d.     The  whole  ground  of  IkhiHty      co.  of 

of  the  plaintiffs  in  enor  is  their  policy  under  their  com* 

mon  feal.     And  in  fuch  a  cafe  the  adion  muft  be  ^mmw 

mafk  or  Mt.     Mar/ball  an  infuranci^  596.    Parh^  396. 

«<  The  aft  of  parliament  6.  G.  i.  c.  it.  hj  which  the 

^  two  Infurance  companies''  (of  England)  «  were  ereAedi 

^  ordered  that  they  fliottld  hare  a  common  feal,  by  affix* 

•<  ing  which  all  corporate  bodies  ratify  and  confirm  their 

«*  contraAs.  Hence  a  policy  made  by  eidier  of  thofe  com- 

M  paaies  is  a  contra£k  under  feal  %  and  if  the  contrad  ia 

<«brokeiit  the  aftion  muft  be  debt  or  corenant/'*  t. 

Term  rep.  479.  Foflir  v.  AUanfon^  and  the  cafes  there 

cited*    In  that  cafe  there  was  a  new  caufe  of  aAion  and 

a  feparate  independent  confideration. 

Cro.  Car.  3^3,  Brett  v.  Read,  t  Bac.  ah  164.  In  the 
cafe  of  Baird  and  Brigs  v.  Blmgrove^  in  the  court  of  ap* 
peals  of  Virginia,  i.  Wa/k.  rep.  1 70,  there  was  a  fubfequent 
new  confideration  and  parol  agreement  exprefsly  pTOved» 
and  upon  that  gr6And  die  court  decidt^d  that  aSmnpfit 
woidd  lie.  See  2.  jCaUs.  rep.  258.  Taliaferro  v.  RM. 
The  cafe  of  Pellj  v.  Gevermr  and  company  of  the  royal  en» 
change  affuranccy  \.  Bur.  341.  is  an  a£tion  of  covenant 
upon  a  policy  j  fo  is  the  cafe  of  Warfiey  v.  Wood,  6.  Term 
rep.  710.  and  Tarleton  v.  Stamforth,  5.  Term  rep,  695. 
affumpfit  will  not  lie  upon  a  fpecialty.  1.  EJp.  N.  P.  95. 
Doug.  6.  Walier  v.  TVitter.  Cro.*Jac.  213.  Buckingham 
V.  Coflendine.  2.  Strange  1027,  1028.  Bulflrode  v.  Gi/- 
hum.  Cro.  Jac.  505.  Bennusju.  Guyldley.  Cro.  Jac.  598. 
Dartnal  v.  Morgan.  Cro.  Car.  6.  Holme  v.  Lucas.  Cro. 
Car.  31.  Fgfier  v.  Smith.  Cro.  Eli%.  242.  Reade  v.  John^ 
fon.  t  RM.  ah.  8.  Hutt.  34.  Green  v.  Harrington.  Cro. 
£li%.  283.  Pyers  v.  Turner. 

If  this  aAioo  is  foftsdnaUe  in  law,  then  the  rule  re* 
quiring  a  plaintiff  to  ftate  in  his  declaration  his  caufe  of 
a£boa  will  be  ufeiefs.  The  reafon  of  that  rule  is,  to 
afcertain  whether  the  contraf^  is  under  feal  or  not,  BuUer^ 
N.  P.  1 28.  And  if  the  judgment  of  the  court  below  is 

*  Bf  die  II.  G.  I.  c.  30.  $.  43.  ^irhkk  recites  the  incoDTetticncet  reful^ 
iii|^  from  the  Dcoeffity  of  the  policies  of  thcfe  two  companiet  being  mdSrr 
yw,  by  reafoB  df  their  being  corporate  bodies,  they  are  authorized  ts 
f  lead  generally  niiddmi^  sad  to  giv«  ths  fpecial  nutter  la  tvidcncc,  Stc. 
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ImvAAvcB  coned,  an  aAion  of  aflhmpGt  may  be  maintauncd  upoa 

CO.  or      a  bond  or  any  other  icaled  inftrument.  The  notice  ftated 

Alsx.      in  fj^  decbrattoni  is  what  the  plaintiff  below  was  bound 

Y  ^*         io  gtTCy  becaufe  the  company  were  not  liable,  by  tbdr 

Yoviro.      covenant  to  pay,  until  prooi  of  die  lofs  was  produced, 

^  and  adjuftmcQt  thereof  made.    This  is  only  one  of  the 

fads  neceflary  to  produce  a  liability  under  the  covenani 

itfelf ,  and  not  any  new  confideration,  nor  is  it  ftated  as 

fuch  in  the  declaration.  The  declaration  does  not  fkj  *^m 

^<  com/Ueratwt  ^tfhertrfy*  but  fimply»  ^^Jo  being  liabk^  d^ 

filmed  to  pay;  fo  that  the  aflumpfit  alleged,  is  nc^iig 

more  than  the  very  agreemoit  contained  in  the  policy. 

ad.  An  adionof  uffwmffiu  upon  an  ezprefacootnift, 
will  not  lie  againft  an  aggregate  corporation* 

They  can  do  no  valid  a£t  but  by  tfaeti  conunon  fed, 
by  which  alone  the  union  of  the  wills  of  the  fereral  meoH 
bers  can  be  teftified  %  and  the  aiExing  of  the  feal  makes 
it  a  covenant.  Perhaps  an  exception  to  this  rule  migbt 
be  made  bj  the  aA  which  creates  fuch  an  aggregate  body 
politic ;  but  here  is  no  fuch  exception  made  as  wiH  applf 
to  the  prefent  cafe.     Mar/ball  on  wfurMnce  5j^. 

3d.  If  any  aAion  is  maintainable  upon  this  policj,  it 
otight  to  have  been  brought  and  profecuted  againft  the  * 
prefident  of  the  company  and  not  againft  the  £xly  poli- 
tic. 

The  words  of  the  a£l,  which  incorpwates  the  oompa* 
ny  (oBs  rfaffemUj  0/  Firgmiaf  1 797,  r.  ao,  $•  9,  ««/ 1 1  j 
are,  ^  That  all  policies  ihall  hcftgned  by  the  prefident,  or 
<(  in  cafe  of  his  inability  to  attend,  by  the  prefident /r« 
«<  tempered  and  coUnter^figned  by  the  fecretary.*'  )•  i  r- 
«  That  in  cafe  any  aAion  (hall  be  profecuted  upon  anv 
«<  policy  fo  fubfcribed,  the  fame  fliall  be  krwght  againft 

*  The  caploi  ai.  rt^.  in  thk  cafe  wtt  againft  *■  JFiUum  S^w^m^ 
<^prefitbttt  oftht  Maritu  Jttfyramc*  Compmnj  •/  AUxamdru.** 

.    The  dcclaratioo  was  againft  the  company  in  duir  corporate  nme. 

This  fofm  of  procf eding,  by  the  better  opiniaat  feemed  to  be  corfeA. 

By  the  form  of  oroceediDgs  in  Vu]ginia,  which  are  in  Come  itifytA* 
fimilar  to  thofe  in  tne  kingn  bench  in  England,  the  capias  is  not  coofi* 
dered  as  any  part  of  the  record  of  the  adioS,  which  is  fnppofed  to  ~ 
meaoe  npoo  the  filing  of  the  biU|  or  dedantimi. 
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«  fSE^fr^dmt  fttUer^iiig  the  fiunfr,  or  hiftfaeeefibr  ino£-  UtvtAvtf 
^  fic^  I  aad  all  reooyeries  had  in  fuch  aAion  or  aAiotif     ^^*  <>^ 
<<  (ball  be  caaclufive  on  the  c^mpmnf^  fo  far  as  to  render  the      A^>'* 
<<  fi»«k  of  the  company  li^hle*  and  no  further/'  Ymm 

Although  the  fixth  fedion  of  ^  fame  ad  enabka  the    ^  ^  ^ 
company  to  fue  and  be  fued  by  their  corporate  name^ 

Et  as  the  fttbfeqneot  fe&ions  preferibe  the  mslnner  of  tMu^ 
ng  policies,  and  the  mode  of  proceeding  in  anions  upon  ^ 
them,  the  latter  fedions  muft  be  eonfidered  as  fo  far  re- 
ftri£ling  the  general  ezpreffions  of  the  former*  General 
words  in  one  claufe  of  a  ftatule  may  be  reftrained  by  par* 
jbcuiar  words  in  a  fubfe4|ttent  claofe  of  the  fame  ftatutCp 
and  the  whole  ought  to  be  fo  conftrued,  ijiat,  if  it  can  be 
pf  eventedf  no  claufe,  Icntence,  or  word  ihall  be  fttperflu<« 
^HS»  Toidf  or  infignificant.    4.  Bac»  ab»  64{* 

The  declaration  is  bad  in  dating  the  body  politic  to  be 
imiufiojy  rfthe  mmirjbal.  1.  Mac*  ak»  joy. 

4th»  If  it  (bould  be  fsttd,  that  this  decbration  is  goodl 
atftcr  verdi£l  %  the  anfwer  is,  that  the  verdiA  will  not 
cure  a  declar atkMiy  which  fliows  that  &e  plaintiff  is  ettti#> 
tied  only  to  an  a£kion  of  a  different  nature.  The  title  is 
aot  defeAively  fet  forth,  becaufe  every  fa£t  is  ftated  which 
ihows  that  the  plaintiff  is  entitled  to  an  action  of  corenant^ 
A  miftake  in  the  nature  of  the  a£lion  is  not  cured  by  the 
fiatute  of  jeofails.  In  all  the  cafes  before  cited,  the  que£> 
tton  as  to  the  form  of  aftion  caofe  on  upon  motion  in  ar^ 
reft  of  judgment,  and  it  is  not  even  hinted  that  the  error 
wascured  by  verdiA.  2.  Term  Rip*  479.  F^er  v.  AUa^ 
fon.  1.  Wufinngtoi/s  Rep.  170.  Baird  v.  BlmgrcKoe. 

No  affumpfit  c^  be  prefumed,  after  verdi£k,  to  havt 
been  proved  on  the  trial,  but  chat  which  is  alleged  in  thi 
dechration«  i   Term  Rep.  141.  Spieres  v.  Parher. 

A  verdift  will  not  aid  a  cafe  where  the  gfi  of  the  aAion 
is  omitted.  C^wpet »  825.  Averj  v*  HeoU.  Not  does  the 
flattie  of  the  Virginia  ftatvtfe  of  jeofails,  which  ihites  that 
a  verdiA  (hail  cure  the  omilfion  of  the  averment  of  any 
matter  without  proving  which,  the  jury  ought  not  to  have 
given  &ch  a  verdiA,  extend  to  a  cafe  where  the  declara*? 
(ion  omits  to  fts^e  the  ground  of  the  affumpfit.    a*  ^^ 
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IwtVEAiicft  r^.  187.  WinJhH  t;.  Franetfio^  i  Cd//*/  ref.  plT,  loi,  lot 
CO-  «'  Chkhefier  v,  Vafs,  4.  -Swr,  2455.  £^irf.  654:  ^^6797 
Rmjkon  V.  AjfinaU  A  recoveiy  ki  this  ai£Hon  would  be 
no  bar  to  a  recovery  in  sm  aftion  of  cofrenant  for  the  fiune 
lofs.  I  CaU  102.  Chichefler  v.  ^/j/}.  4  Bac*  ai.  14.  Crv.- 
Cfr.  6.  Hoimev,  Luea$* 

•  For  the  defendant  in  error  it  was  contended^ 
yft.  That  this  policy  is  not  a  fpecialty. 

•  2dly.  '  If  it  is  a  fpeei^ltys  yet  there  was  a  fubfeqaent 
4iffumpfit upon  anew  confideration. 

•  3dly.  That  if  it  be  a  fpecialty,  and  no  new  promife  fafc 
cient  to  fupport  an  aCtion  of  ^ffumfjit^  yet  the  declantioB 
is  a  good  declaration  in  covenant ^  efpecially  after  vcrdid* 

I  ft.  The  declaration  does  not  declare  on  this  policy  ai 
upon  a  deed.  It  does  not  fay  that  the  company  cove- 
nanted by  their  deed  :  but  only  that  Tonng  did,  by  a/«&f 
rfin/uronccfub/tribedandatt^edzn  herein  after  mentioQed; 
•make  infurance  and  caufe  himfelf  to  be  infured,  loft,  or 
not  loft)  &c.  upon  the  body,  &c.  of  the  brigantine  liber- 
ty, &c.  And  fo  they,  the  aflurers,  were  contented,  and 
did  thereby  ^^9^  and  bind  themfelves  to  the  afiiired  for 
the  true  performance  of  the  premifes,  confeffing  them- 
felves paid  the  confideration,  &c.  In  witnefe  whereof 
the  prefident  and  diredrors  of  the  faid  marine  infurance 
company  of  Alexandria,  by  William  HartQiome  their  pre- 
fident^ fuhfcribed  the  fum  affured^  and  caufed  the  cmmtti 
feal  and  the  .attefiation  of  their  fecreiarj  to  be  affixed  to  the 
faid  prefents  in  the  town  of  Alexandria,  on  the  faid  17th 
day  of  December  1 800.  The  plaintifiFthen  avers,  that  in 
confideration  of  the  premium,  &c.  they  did  undertah  affi 
agree  by  their  polioy  aforefaid,  fuhfcribed  by  their  prt/Afif 
aforefaidj  with  the  proper  hand  and  name  of  the  faid  prefi- 
dent thereto  affixed,  to  aflure  the  faid  veflel,  at  the  fum  of 
5000  dollars,  &c.  Thc^e  is  no  profert  of  the  policy,  a* 
of  a  deed.  In  fafl,  it  is  not  a  deed.  To  make  it  a  deed, 
it  muft  be  fcalcd  with  the  intent  to  make  a  deed,  which 
would  be  contrary  to  their  aft  of  incorporation.  TTic  com- 
pany had  no  power  to  make  a  policy  under  feal.  Thca« 
prefcribes  the  mode  by  which  th^y  fliall  make  policies; 
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which  is  otdf  bj  HKjCgfimg  of  ijie  prefidcnt  and  counter-  iNnitt  anc^/ 

figning  by  ue  lecretary.     Ahhougb  there  aronot  negadve      tto.  of 

words. by  which  other  modes  are  cxprefsly  prohibited,  yet 

the  faying  that  a  thing  fliall  be  done  in  one  manner'  is.  an 

implied  negative  of  all  otliers.     The  prefidcnt  and  three 

of  the  direAor»  are. empowered  by  the  z&:  to  make,  tnfu* 

cance,  but  the  policies  muft  be  certified  in  a  certain  man* 

ner.     They  have  no  right  to  bind  the  company  by  a  po» 

f  icy  under  fcal.     They  have  no  right  to  ufc  the  common 

feal  for  any  purpofe,  unfefs  particularlyempoweted  by  the 

conftitution  or  bye-laws  of  the  company     If  the  com^^y 

have  improperly  put;a  feal  to  the  inftrument,  which  thi^ 

z€t  o{iiik:oiporation  intended  ihouldbe  zjimp/e  contraA^ 

and  not  a  fpecialty,  it  is  their  own  aft,  and  they  have  no 

xight  to  complain.     But  (hali  it  be  permitted  for  the  Ma- 

nne  Inforaoce  Company  to  fay,  that  by  their  own  z€tf 

contrary  to  law,  they  have  deceived  the  plaintiff  below, 

and  therefore,  he  (hall  not  recover  in  this^^n  of  a£lion  ? 

After  liaving'defeated  him  in  this  a£lion,  and  driveA  bim 

to  hnng  an  aAion  of  covenant,  what  will  prevent  theic 

turning  round  and  faying,  that  this  policy  is  not  a  fpeoir. 

alty '?  The  company  had  no  power  to  make  a  policy  uAder 

feal,  or  if  they  had,  the  feal  has  been  affixed  by  perfoiw 

having,  no  authority  from  the  company,  or  peihaps  by 

miftake.     The  objedion  does  not  go  tothe  merits  of  tne 

caufe.    If  there  vras  an  error,  it  was  beneficial  to  the 

c(Mnpany,  m  as  much  as  it  was  a  relinquilhment  of  ftrift 

ri^t  on  die  part  of  the  plaintiff  below,  and  enabled  the 

company  to  make  their  defence  with  much  lefs  rifle,  as*it 

enabled  «the)n  to  give  in  evidence,  on  the  plea  of  nott  afr 

fwmpjity  tfaofe  faAs  which  muft  have  been  fpecially  pleaded 

to  an  adion  of  antgnsnt.     The.  intention  of.  the  legifla- 

tare  iafweicribing  the  mode  of  making  policies,  evidently 

was,  that  they  ihouid  not  be  fpecialties,  but  only  fimplf^ 

contracts,  fo  as  to  avoid  die  neceffity  of  fpecial  pleading. 

If  the'  principle  be.corre^,  that-the  company  cannot  make 

a  policy  but  under  feal>  the  confequence  will  be  extremely 

nifcUetious  to  their  interefts.    They  will  be  always  in«- 

vohred  in  the  intripacies  of  fpecial  pleading,  and  the  me-* 

rits  of  the  cafe  will  be  often  loft  in  the  fubtlety  of  legal 

diftindions. 


Who  has  the  power  of  ufing  the  common  feal  ?    Not 
the  prefidcnt  alone^  nor  any  number  of  the  direfkors,  but 
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I«#u%A«ct  HvoHN^fff  onlf.  Bot  dbe  declmtioa  4ae»  «ftt  fbte  dik 
CO.  ov  to  be  the  feal  of  the  company,  but  Ae  iical  of  die^iimfdyjr; 
ALt«,  iii^  words  are, ««  hare  oaafed  the  comawn  fisal  and  attst 
YovVo      ^  ^""^  rfikeficntary  t6  be  affiled*'' 

id.  But  if  the  policy  is  a  ^ciaky,  yet  there  b  a  fiif- 
ficient  affUm^  alleged  in  the  declaraboa  to  fupport  this 
•ftion. 

The  aAlon  does  not  depend  'onlf  npoti  die  £aAs  fet 
fafth  in  die  policy.  The  declaration  ftatet  ethev  fafisi 
.  fiMh  as  the  notice  to  the  company,  the  proof  of  die  Ms, 
end  an  exprefs  affumpfit  to  pay.  Tkeft  ate  oonUeracioiis 
aAMindandy  fufficient  to  foppoit  the  action.  If  the  piaiii- 
tiiFhas  two  remedies  he  may  take  which  he  pieafce.  A 
judgment  in  this  cafe  wooM  be  a  bar  to  an  a£bon  upon 
tho  corenant.  ** 

Itisa  ftrange  pofition that  aflbmpflt  will  not  liein  sm 
esfe  againft  an  aggregate  bodf  politic,  upon  ao  empnev 
eonfraft*  Such  a  corporation  cannot  aft  in  any  cafe  hot 
by  the  interrention  of  agents.  But  by  tbofe,  it  ouy  €on» 
tmd  debts  by  fimpte  contraA,  as  well  as  by  fpecialiiy. 
The  Eaft  Indb  company  hare  dieir  agents  aU  over  ike 
world,  and  there  nerer  was  a  queftion,  whether  ihdi 
^^ts  could  make  promifes  binding  on  the  company  pus- 
ittant  to  powers  given  by  die  company,  for  that  pipofc 
By  what  la#  are  the  banks  audiorifed  to  bind  tlieasfdv^s 
by  promiflbry  notes  ?  Tet  the  gentlemen  w91  not  fiiy 
diat  they  are  not  liable  upon  their  notesl  3  P.  IPSKsskt, 
419,  Ren  v.  Bigg.  I  Stramge^  it.  S«  C.  2.  Burr.  t2t6. 
Eiir  «k  E.  L  Company  VHiere  the  fpedahy  is  only  in* 
ducement  to  the  a^on,  and  upon  fa£ts  growtngo«taf  dbe 
4»ecialty  an  affiim^a\%  made,  ttie  aAioo  of  ij^Swi^  wiUlie* 
2.  Term  rep.  483.  Mcratfia  «.  Li^y.  The  dedasatioo  ftaiss 
the  policy,  the  failing  of  the  vefel,  the  lofs,  noteso  the  in- 
fiutrs,  and  thereupon  an  ^r^^j^iMi^tOpaythe&fflof 
500  dollars.  Thefe  new  b£t9  bring  die  c^e  within  the 
veafonofthedecifioninthecafeof.^srwtMf  «.X^.  Af* 


*  Tlie  court  (aid  there  couM  be  no  doubt  of  tJitt;  if  die 
iaffideat])r  ihonrcd  it  ta  bt  the  £mbc  caafc  of  a^isa. 
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tcr  Tcrdia,  c?ery  aAuiipfitaHegtd  ia  the  dedantioo  it  to  Ivtvtui^i 

be  taken  aa  an  neprtfs  affompfit.  *  ^^*  ^' 

Ai«ax« 

3d.  9ut  if  this  policy  is  to  be  confidcred^as  a  fpedal-    You  no. 

2,  and  there  is  no  new  confideration  fufficient  to  fupport  *  j 

€  dffun^y  yet  this  is  a  good  dedaratton  ia  fouenant.  ^' 

It  ftates  the  policy,  and  the  fz&s  which  conftitute  a 
breach  of  the  agreement  and  create  a  liability  on  the  de* 
fiendants  below.  That  part  which  ftates  an  agumfJU  may 
be  mifiOutA,  as  iarpliiffage,  and  the  refidne  will  make  a 
good  dodatatioa  in  covenant.  The  want  of  pfofert  is 
eared  by  Ac  iwrdia.  a  Wi^  36a*  (^uert)  Nor  will  the 
i  Aft  tA  mm  aflaa^fit,  render  the  judgment  erroneous.  It 
has  been  held  that  in  an  aAion  of  afiiwipfit»  and  mit  gmkf 
pleaded  and  i&c»  the  judgment  may  be  entered,  for  it  is 
ooly  mifpleadingi  and  the  real  merits  may  as  weU  be  tried 
•a  that  iflae  ason  any  other.    4  B«c.  ok.  84. 

b  is  not  aeetfary  that  the  adicm  ihottld  be  fro/kwUd 
againft  the  prefident  of  the  company.  It  could  not  be  the 
iBtcntion  of  die  lagiflature,  that  me  private  property  of 
the  prefident  (hoald  be  liable  to  fatisfy  a  jadgmeat  upon  a 
policy  made  on  account  of  the  company,  and  that  he  ihoald 
be  lento  get  his  aumey  back  again  from  the  company.  By 
die  aA  0f  incorporation,  the  joint  ftock  onl^  is  liable.  The 
ei^ir^bns  of  tne  a£l  warrant  the  pea  dice  in  this  cafe,  of 
braiging  tfar  cnj^  only  againft  the  prefident,  'and  ihem 
declaring  againft  die  company  ^  for  it  only  fiiys,  that  the 
adioa  ihall  be  irpugit  againft  the  prefident,  and  not  that 
it  fiiall  be  profeeuted  againft  him  to  final  judgment.  The 
iaiandoa  of  the  aA  could  only  be  to  compel  an  appear- 
ance, and  to  gire  the  prefident  the  pO^Arr  of  entering  an 
a^ioaraaoe  ia  die  name  of  the  company.  The  aA  fays 
that  all  fuch  recoTcries  (hall  be  conclufiye  on  the  compa- 
ny, fo  far,  as  to  render  the  joint  ftock  liable,  and  no  f ur- 
dier. 

The  fisth  fe Aion  of  the  z€t  renders  the  company  liable 
to  anions  in  their  corporate  name ;  and  as  the  writ  is  no 
part  of  the  record,  and  the  company  have  appeared  and 
pleaded,  it  is  now  too  late  for  them  to  allege  this  for  error. 

*  Tim  WW  admitted  bj  the  Chief  Jufilce. 
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biMjiLAiiCB  They  oiii^  tiot  to  be  pennittcd  to  take  the  cfaanoc  of  a 
CO.  or  trial,  and  when  tlie  merits  have  been  foand  againft  them» 
Albx.  come  forward  and  fyji,  they  are  not  the  proper  pcrfons 
Y  ^'         againft  whom  the  fuit  oij^ht  to  have  been  brought. 

^  In  reply^  it  wa$  faidt  that  die  policy  is  ia  the  ttful 

form  \  a  form  which  is  generally  ufed,  whether  the  policy 
be  under  feal  or  not :  and  dietefore  no  argument  can  be 
drawn  fmm  the  pecttUar  cxprelBons  of  the  uiftrumest. 
The  declaration  ftates  il  to  be  under  the  common  ful^ 
which  is  a  technical  'name  for  the  feal  of  a  corporation. 
The  zA  which  creates  this  company  has  jio  Amative 
words  by  which  they  are  forbidden  to  make  policies  un- 
der (eal  LF  they  think  propen  The  ckiufe  which  autho- 
rizes them  to  make  a  policy-  by  the  fignaturc  cf  tlie  prcfi- 
dentf  without  the  common  feal,  was  introduced  for  their 
benefit^  fo  as  to  enable  them  to  defend  aiflions  without  the 
neceflity  of  that  fpecial  pleading  which  often  attends  ac* 
tions  of  covenant.  The  general  maxim  of  law  is  that 
every  one  may  wave  a  pconfioH  introduced  for  his  benefit 

The  aA  of  incorporation  fays,  that  when  tfiijraAkNi 
ihall  be  profecuted  upon  fuch  policy,  the  fame^/h^be 
brought  againft  the  prefident  who  fiibfcribed  the  iame,  or 
his  fuccefibr  in  office,  and  all  recoveries  itx'^  fitch  adions 
ihall  be  conclufwe  on  the  company.  Not  only  the  ct^ 
muft  be  againft  the  prefident,  but  the  declaration  and 
judgment.  How  the  judgment  is  to  be  btisficd  is  not  for 
us  now  to  determine,  nor  is  it  important.  The  mode  of 
tecovery  prefcribed  by  the  law  muft  be  purfucd. 

March  ift  1S03.  TbeCourt  reverfed  the  jttdgment»  and 
ordered  it  to  be  aAefted,  becaufe  the  a£lion  is  a  %ecial  ac« 
lion  upon  the  cafe  on  the  policy,  and  the  declaration  (hows 
that  the  policy  is  a  fpecialty. 

The  court  feemed  to  be  of  opinion  that  an  adion  of 
covenant  would  lie  upon  it  againft  the  company  in  tbeir 
corporate  name. 
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,  ABERCROMBIE  v.  DUPUIS  AND  ANOTHER.    Abbkciom- 
^ssfosassss  Dupuit  & 

E  ANOTHER. 

RROR  to  a  judgment  of  the  circuit  court  for  ^     :  y      ^ 
the  diftri£l  of  Georgia.    The  plaintiffs  below  {or  pftiticfP-  To  give  jorif- 
ers  as  they  are  called  in  the  record)  *<  aver,  that  they  do  didion  to  the 
^  fcvcrally  rejlde  without  the  limits  of  the  di/lna  of  Gcor-  u^'i^lt^ 
**  gia  aforefaidy  to  wit,  in  the  ftate  of  Kentucky,  there-  the  pleadings 
<«  fore  they  have  the  right  to  commence  their  faid  zOAoti  muft  exprcftlr 
«  in  this  honorable  court,  &c.'**   The  defendant  is  called  ^^^^JJ^^^ 
*«  Charles  Abercrombie,  of  the  difiriS  of  Georgia,  efquire.    aifferenrftatc^, 

•  or  that  one  of 

It  was  afligued  for  error  that  the  circuit  court  had  not  them  is  ap 

iarifdi&ion  of  the  caufe,  bccaufe  it  does  not  appear  up-  ^}^^.  '* "  °®' 
J,  %     <*  *  \  r    \  -•  !•  fufficicnt.to 

on  the  record  that  either  of  the  parties  is  an  ahen,  nor  f^y  ^^  ^Yity 
that  the  parties  are  citizens  of  different  ftatcs.     And  for  rtfide  in  differ- 
this  error  the  judgment  was  reverfed  without  argument,  e"^  ^*«- 

The  court  faid  that  the  queftion  had  been  decided  af- 
ter fitU  argument  in  the  cafe  of  Bingham  v.  Cabot,  3  DaL 
383)  and  they  did  hot  think  proper  to  over-rule  that  cafe. 

The  chief  juJHce  faid,  he  did  not  know  how  his  opinion 
might  be,  if  the  queftion  were  a  new  one. 


UNDO  t;.  GARDNER. 


LXNDO 

Gardner. 


JL  HIS  was  an  afiion  of  debt  brought  by  the  ad-  Debt  will  not 
miniftrators  of  Archibald  Gardner  againft  Abraham  Lin-  liCf  "^  Mary- 
do,  upon  a  promi/fory  note,  in  the  circuit  court  of  the  ^^^ig^J^^ 
dlftria  of  Columbia,  fitting  in   Wafcington.     The  adl  ^P^whether 
of   coagrefs  refpeAing   the   diftri^  of  Columbia  had  the  ftatute  of 
adopted  the  laws  of  Maryland,  as  the  law  of  this  part  of  lunitatioDtcan 
the  diftrift.     In  Maryland  the  ftatute  of  3  &  4  Anne,  c.  ^^^.'S, 
9,  refpcfting  promiflbry  notes,  had  been  « introduced,  ufed  mlddetf 
«<  and  pradifed  by  the  courts  of  law,"  and  thereby,  and 

*  This  averment  follows  immediatclj  after  the  aditimnim^  at  4c  £oot 
of  the  declaratioR. 
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LfllDO 

Ga&dhii. 


by  ▼irtoe  of  the  dechntion  of  rights,  feAion  jA,  k  be- 
came the  hw  of  the  bnd }  and  the  eowts  of  Matyiand, 
in  their  conftru^^ion  of  that  ftatnte,  have  always  refpeft- 
'  ed  the  adjudications  of  the  EagUfli  coarts.  In  die  couxt 
below  there  was  a  verdid  and  judghient  for  the  plaindfis; 
to  lererfe  which  jodgment  the  defendaat  ftied  oat  die 
prefent  writ  of  error. 

The  declaration  is  '<  of  a  plea  that  he  render  to  tfam 
^*  33^  dollars,  97  cents,  money  of  accompt  of  the  Unked 
<«  Sutes  of  America,  for  that  the  defendant  00  die  5th 
«<  of  Oflober  1 795,  at,  Jcc.  by  bis  certain  note  in  wii^ 
«  ing  of  that  date,  fubferibed  with  his  premier  raaaiifcfi|^ 
**  don,  and  now  here  fliewp  to  the  coort,  acknowledged 
<<  himfelf  to  owe  to  Archibald  Gardner  the  faid  fam  of 
**  336  dollars  and  97  cents,  which  the  faid  defendant 
M  promifed  to  pay  the  faid  Gardner,  and  to  tke  older  of 
M  the  laid  Gardner,  at  fizty  days  after  the  date  of  Atfui 
^  note  in  wridng,  it  being  in  cti^der^itn  ef  vabte  rmtived? 
It  then  avers  the  non*payment,  &c.  and  makes  a  prafieit 
of  the  letters  of  adminiftradon  which  are  avemd  to  be 
«<  in  duifann!^  The  defendant  in  the  court  below  pleaded 
nU  iAei  \  and  after  verdift  againft  him,  mofcd  in  amft 
of  judgment,  becaufe, 

1.  An  a£bion  of  debt  cannot  be  maimained  iqNA  Ae 
pronuflbry  note  fet  forth  in  the  dedaraticm. 

2.  It  dbes  not  appear  that  the  platndis  had  obtained 
fuch  letters  of  adminiftration,  as  to  enude  them  to  main- 
tain an  adion  upon  the  faid  note. 

y  The  declararion  is  in  the  dAet  aniditimt^  and  ought 
to  be  in  the  detineionlj.  * 

There  was  alfo  a  bill  of  ezcepdons  ftadng  the  refnial  of 
the  court  to  fufler  the  defendant  to  give  the  ftanito  df  limi- 
tations in  eridence  on  the  plea  of  ml  Met. 

The  note  was  in  tbefe  woidiB,  <<  Philadelphia,  Odo- 
<(  her  5,  1795.   ^^  ^^  ^7^  '  promife  to  pay  to  die  or- 

*  ThccspiM,  which,  ia  MaiyUad,  it  coafidmd  as  part  of  the  raemdt 
mmukthmdgibutaDiy,  ThededantiM  waiinndlher  CfaeM^MriMMi 
h«nB|;  MUtted  thofii  ironlt  altogether. 
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^  der  of  Mr.  Archibald  Gardner>  three  hundred  and  thirty      Lxndo 
^  fix  tJk  dollars^  value  received."         ^.  Lindo* 


Peacock^  for  plaintiff  in  error^  was  about  to  produce 
authprities  on  the  firft  point,  when  he  was  flopped  by 
Chafe,  juftice,  who  faid,  that  an  aBicn  ef  dibt  nvillmtlii 
in  Maryland  upon  a  promiffory  note. 

No  oppofition  being  made  on  the  part  of  the  defendant 
in  error,  judgment  was  afterwards  reverfed  without  argu-> 
inent.f 

HODGSON  V-  DEXrrER. 


Gaidvshv 


i  HIS  was  an  a£bion  of  covenant  brought  by 
Jofeph  Hodgfon  againft  Samuel  Dexter,  late  fecretary  at 
war,  for  not  keeping  in  good  repair,  and  for  not  delivering 
up  in  like  good  repair  at  the  end  of  the  term,  certain  pre- 
mifes  which  had  been  leafed  by  the  plaintiff  to  the  de- 
fendant, for  the  purpofe  of  offices  for  the  war  department  \ 
the  buildings  having  been  deftroyed  by  fire  during  the 


feerm. 


The  leafe  was  in  thefe  words. 

<<  This  indenture,  made  the  14th  day  of  Auguft,  in  the 
M  year  of  our  Lord  one  thoufand  eight  hundred,  between 
•<  Jofeph  Hodgfon  of  the  city  of  Wafliington  and  tcrri- 
<<  tory  of  Columbia,  of  the  one  part,  and  Samuel  Dexter 
•«  of  the  fame  place,  fecretary  of  nvar^  of  the  other  part, 
"  witneffeth,  that  the  faid  Jofeph  Hodgfon,  for  and  in 
«<  confideration  of  the  fum  of  four  hundred  dollars,  cur-^ 
«  rent  money  of  the  United  States,  to  him  in  hand  paid 
<<  by  the  faid  Samuel  Dexter,  at  or  before  the  fealing  and 
•  «<  delivery  of  thefe  prefents,  the  receipt  whereof  is  hereby 
<<  acknowledged,  hath  demifed,  granted,  and  to  farm  let^ 
<«  and  by  thefe  prefents,  doth  demife,  grant,  and  to  farm 
«  let,  to  thtfaid  Samuel  Dexter  and  Ins  fucceffors^  all  that 
•<  the  three  ftory  meffuage  or  tenement,  credted  and  built 

,    t  ^''  ^^  ^'  *^  '^  Appendix. 

X  2 


HoDGSOK 

DtXTEl. 

^        ■    y         .^ 

A  public  agent 
of  the  goTcm- 
ment,  contrid- 
ing  for  the  ufe 
of  gOTemment, 
it  not  fgifemaily 
liable,  although 
the  cootrad  he 
nader  his /eat, 
Qncre    What 
ihall  be  Cud  to 
;be  the  ad  of 
God ;  and  what 
inevitmhlt  frfw 
aiiyf 
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HoDctcMr 


**  on  part  of  lot  number  14  in  fquare  number  75*  fitute 
<<  on  the  Pennfylvania  avenue  in  the  city  of  Wafliingtim 
«  ftforeiaidy  together  with  the  back  ground  and  improve- 
^  mentt  $  running  from  the  faid  meSvafjt  (fronting  26 
«  feet)  in  paralld  lines  down  t»  lot  number  12,  on  hid 
^  fquare,  being  the  premifes  next  adjoining  the  mefliu^ 
<<  or  tenement  now  in  Ac  occupation  of  Mr.  Jonadiaa 
«  Jackfon,  with  the  improvements  and  appurtenances 
^  thereto  belonging,  or  appertaining,  to  have  and  to  hold 
<<  the  (aid  demifed  premifes  unto  him,  the  foul  Samuel 
«  Dexter  and  hUfacaffors^  from  the  day  of  the  date  hereof, 
M  for  and  during,  and  unto  the  full  end  and  term  of  eight 
<<  calendar  months  from  thence  next  enfuing  and  fully  to 
<*  be  complete  and  ended.  And  the  faid  Jofeph  Hodgfon 
<<  for  bimfelf,  his  heirs,  executors,  adminiftrators  and  af- 
^  figns,  doth  hereby  covenant,  promife  and  agree  to  and 
**  with  the  yZift/  Samuel  Dexter  and  bisfoccefforsy  that  he, 
«  AcjMd  Samuel  Dexter  and  bisfocc^orSf  inall  and  may 
*^  peaceably  and  quietly  have,  hold,  ufe,  occupy,  poflcfi 
«  and  enjoy  the  above  demifed  premifes  for  and  during 
^<  the  term  granted  thereof,  iivithout  the  let,  fuit,  troubki 
**  moleftation  or  evi£lion  of  him,  the  faid  Jofeph  HodgCbn, 
^  or  his  heirs  or  ailigns,  or  of  any  other  perfon  or  perfoas 
<<  whatfoever  lawfully  claiming  or  to  claim  by,  from,  un- 
<<  der,  or  in  truft  for  him  or  them.  And  the  faid  Samod 
**  Dexter  for  himfelf  am/  his  fucceffors^  doth  hereby  cove- 
<<  nant,  promife  and  agree  to  and  with  the  (aid  Joljrph 
<<  Hodgfon,  his  heirs  and  afligns,  that  he  the  fold  Samud 
<<  Dexter  and  his  foccejjorsf  flialfand  will  at  aU  times  durii^ 
<<  the  faid  term,  keep,  or  caufe  to  be  kept,  in  good  andfo^ 
«  iicient  repair,  the  faid  demifed  premifes,  inevitaUe  cefo^ 
<<  alties  and  ordinary  decay  excepted  /  and  the  fame,  fo  well 
«  and  fufficiently  kept  in  repair,  fliall  and  will  at  die  cod 
<<  of  the  faid  term,  yield  and  furrender  up  to  him  the  iaid 
«  Jofeph  Hodgfon,  his  heirs  and  alEgns.  In  witnels 
«  whereof,  the  y^ii  parties  have  hereunto  interchangeably 
«  fet  their  hands  and  Icals,  the  day  and  year  firft  above 
«  written. 

Samuel  Dexter^  Seal 
Joseph  Hodgson,  Seal. 

<<  Signed,  fealed  and  delivered 

«*  in  the  prefence  of 
<«  JAn  Goulding^ 
•*  S.  JLews^jun!* 
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The  dechrxkion  contained  two  counts.  The  6rft  al-  HoDctoir. 
leged  the  breach,  thus,  *<  but  hath  broken  the  fame  in  this, 
^  to  wit,  that  dttrii^  the  faid  term  of  eight  calendar 
'<  months,  he  did  not  keep  or  caufe  to  be  kept  the  faid  de* 
«  mifed  premifes  in  good  and  fufficient  repair,  inevitable 
^  cafnakies  and  ordinarr  decay  ez6epted ;  and  that  he 
<<  hath  not,  ^at  the  end  ot  the  (aid  term,  yielded  and  fur* 
«<  rendered  up  to  the  plaintiff,  the  fame,  lb  well  and  fuf- 
«<  ficiently  kept  in  repair.''  The  fecond  count  alleged 
that  the  defendant  hath  not  obfenred  and  kept  his  core* 
nant  afoieiaid,  in  diia,  to  witf  ^  that  he  did  not  keep  or 
**  caufe  to  be  kept,  the  faid  demiied  premifes  in  good  and 
**  fufficient  repair,  inevitable  cafuakies  and  ordinary  decay 
^  excepted,  hot  that  the  fame,  by  an  evitabU  cafualty,  to 
<<  wit,  byfire^  were  deftroyed,  confumed  and  burnt,  during  * 
*<  the  ^d  term  of  eight  calendar  months,  to  wit,  on  or 
^  about  the  eighth  day  of  November  1800,  and  that  the 
M  find  fire,  and  evkable  cafualty^  was  occafioned  and  took 
<<  phu:e  from  negligence,  and  from  the  ad  or  a&s  of  one 
**  or  more  evil  di^fed  perfens.''  ^  And  after  the  faid  fire> 
^  and  after  the  expiration  of  the  faid  term,  the  faid  dcfen- 
«<  dant  did  not  ib  yield  and  furrender  up  the  faid  premifes 
^  according  to  the  tenor  and  efied  of  his  faid  covenant.'^ 
-— ^To  the  plaintiff's  damage  10^000  dollars. 

The  defendant,  after  oyer,  pleaded  in  bar^  ift.  <<  That 
•<  before  the  expiration  of  the  faid  term  of  eight  calendar 
u  months  in  the  laid  writing  mentioned,  viz.  on  the  8di 
M  of  November  1 800,  the  faid  demifed  premifes,  agair^ 
^  the  mil  J  and  without  the  negligence^  or  other  defauk  of  him 
*«  the /aid  Dexter^  were  burned  and  confumed  by  fire  happening 
**fromfomecaufeio  the  faid  Dexter  then  and'  yet  whUly  un^ 
•^  known.  And  the  £aid  Dexter  furtfier  (aitib,  that  uving 
^  and  excepting  only  the  damage  occaiioned  by  the  fame 
^  bmnning  and  confuming,  he,  the  faid  Dexter,  hath,  at 
^  aH  times,  during  the  faid  term  of  eight  calendar  mpnthsi 
'M  kept,  and  caufed  to  be  kept,  in  good  and  fufficient  re« 
^  pair  the  (aid  demifed  ptemifea;  and  that  he  hath,  at 
<<  the  end  of  the  faid  term,  yielded  and  furrendered  Up  to 
*^  the  plaintiff  the  faid  demifed  premifes,  fo  well  and  I'uf- 
^  ficioidy  kept  in  i^air,  faving,.  and  excepting  only  the 
^  damage  occafioned  by  the  burning  and  confumii^ 
«^a&ace(aid,  and  ^dua  the  (aid  Dexter  is  itady  to  veri* 


4A 


fy,"  &c. 
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HoDotoir        To  tliit  plea,  there  was  a  general  demiirrer,  and  joinder. 


V. 


^DtxTia.         5ri  theftconi^  thirds  and  fifth  fkas^  Acre  were  iffues  in 
^      y       ^'  fad.     The fiiurtb  plea  was  as  follows,  «« that  on  die  15th 
<•  of  May  1 800,  the  piefident  of  the  United  States,  for  the 
« time  then  being,  in  pnrfuance  of  authority  given  to 
«<  him  by  law,  did  order  and  direct  the  ▼arious  offices  be- 
«  longing  to  the  fereral  executive  departments  of  the  UnK> 
^  ted  States,  of  which,  the  department  of  war  then  was, 
«  and  yet  is,  one,  to  be  removed  to  the  city  of  Waihing- 
«<  ton  on  the  firft  day  of  June,  then  next  enftisng ;  and 
«  that  in  obedience  to  the  fame  order  and  diredion,  the 
^  various  offices  of  the  department  of  war  aforefaid  were 
^  removed  to  the  faid  city  of  Wafliington  on  the  faid  firft 
<<  day  of  June,  and  that  thereby  it  became  proper  and  ne- 
^  ceiTary,  that  a  futtabie   building  ihould  be  hired,  in 
M  which,  the  (aid  offices  of  the  faid  department  of  war 
^  might  be  holden  and  kept,  and  for  this  purpofe,  and  for  no 
•^  other  purpofe  whatever,  the  building,  mentioned  in  the 
'<  indenture  aforefaid,  was,  by  the  faid  indenture,  leafed 
«<  to  the  faid  Dexter  ;  and  that,  at  the  time  of  executing 
«<  the  writing  aforefaid,  he  was  fecretary  of  the  department 
^  <rfwar,  and  in  that  capacity  did  make  and  execute  die 
«  fame,  and  that  before  the  expiration  of  the  (aid  term  of 
"  eight  calendar  months,  viz.  on  the  i ft  day  of  January 
«  1801,  be,  the  faid  Dexter,  at  Wafliington  aforefaid,  re- 
<<  figned  the  office  of  fecretary  of  the  department  of  war, 
^  and  from  and  after  that  time,  ceafed  to  hold  the  fame 
^  office,  and  until  this  time,  he  hath  never  holden  the  fame; 
*<  and  further,  that  on  the  fifth  day  of  March,  in  the  year 
<<  laft  mentioned,  Henry  Dearborn,  efquire,  was  there  du- 
''  ly  appointed  and  commiffioned  as  fecretary  of  the  de- 
^  partment  of  war,  and  then  and  there  accepted  of  die 
*<  fame  office,  and  hath  ever  fince  held  the  fame  ;  and  he, 
*<  the  faid  Dearborn,  now  is,  and  ever  fince  his  acceptance 
^  of  the  faid  office  of  fecretary  of  war  as  aforefaid,  hath 
«<  been  the  lawful  yiiar^^  of  him,  the  faid  Dexter,  in  the 
<<•  faid  office ;  and  this,  the  faid  Dexter  is  ready  to  veri> 
«« fy,*'  &c. 

To  which  plea,  the  plaintiff  replied,  «  protefting  Aat 
«  the  faid  Dexter  did  not,  in  his  capacity  of  fecretary  of 
^  W4ir,  (ighy  feal,  execute  and  deliver  the  indenture  of 
'<  leafe  aforefaid  exhibited,  yet,  by  way  of  replication,  he 
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^<  fakh,  that  although  the  faid  Dexter  ccafed  to  be  fecre-    Hodgsou 
'<  tary  of  war  on  the  i  ft  day  of  January  i  Soi,  and  that  on         <v. 
«« the  5th  day  of  March,  in  the  fame  year,  a  certain  Henry    Dt xte». 

•«  Dearborn  became  his  fucceflbr,  duly  appointed  fecreiUry  ^ V       ^ 

<<  of  the  department  of  war,  and  ftill  remains  fuch,  yet 
<<  that  the  hoafe  and  premifes,  in' the  leafe  aforefaid  men« 
**  tioned,  were  burnt  down  and  confumed  by  fire  arifing 
«  from  within  the  fame,  from  the  negligence  or  default, 
<«  not  of  the  faid  Dexter,  but  of  fome  perfon  unknown^ 
'«  during  the  term  aforefaid,  viz.  on  the  8th  of  Norember 
<<  1800,  while  the  faid  Dexter  was  fecretary  of  war,  and 
<<  whilft  he  had  pofleffion  o£  the  faid  premifes,  and  before 
'<  the  appointment  of  the  faid  Dearborn  ;  and  that  neither 
«  the  faid  Dexter,  nor  any  other  perfon,  hath,  during  the 
<<  continuance  of  the  £ud  leafe,  or  at  any  time,  buut  up 
«<  and  repaired  the  faici  premifes }  and  this,  the  £|id  Hodg* 
«  fon  is  ready  to  verify,**  &c. 

To  this  replication,  there  was  a  general  demurrer  and 
joinder. 

» 

The  6tb  plea  was,  <<  that  on  the  15  th  day  of 'May  x8oo, 
<<  the  prefident  of  the  United  States,  for  the  time  then 
<<  being,  in  purfuance  of  authority  given  to  him  by  law,** 
ordered  the  executive  offices  to  be  removed  to  Wafliington^ 
8cc.  as  ftated  in  the  fourth  plea,  <<  and  that  it  became 
«  proper  and  neceflary  that  a  fuitable  building  fhould  be 
^<  hired  in  which  the  federal  offices  of  the  department  of 
<<  war  aforefaid  might  be  holden  and  kept,  and  that  for 
«*  thefe  purpofeSy  and  for  no  other  purpofe  whatever^*  the 
buildings  &c.  ,<<  were  by  the  faid  indenture  leafed  to  the 
*^  laid  Dexter  by  the  faid  Hodgfom  and  that  at  the  time 
^  when  the  faid  Dexter  executed  the  indenture  aforefaid,  , 
«  be  was  fecretary  rf  the  faid  department  of  war  :  and  this 
«( he  is  ready  to  verify,**  &c. 

To  this  there  waft  a  general  demurrer,  and  joinder. 

Upon  thefe  demurrers  the  judgment  below  was  againft 
the  plaintiff,  who  thereupon  fued  out  the  prefent  writ  ef 
error* 

Martin^  attorney  general  ef  Maryland^  and  Key^  for  plaits 
tiffin  error. 


^     ^.     I 
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HoooMii         DmciiT^  mnd  Mafim^  Mtarmey  ef  UmUi  SMts  fm  ibt 
'^^  if/lria  rf  ColumUih  fir  defendant. 

Ktj  made  thvcc  points^ 

I  ft.  That  the  defiendant  U  indmduallf  and  perfonaHj 
BaUe  and  bcmnd  ta  the  performance  of  die  oovenam  in 
the  indenture  contained,  by  him  executed,  and  on  wbicli 
the  futt  i«  brought* 

id.  That  the  defendant's  firft  plea  is  bad  in  law,  b  ar* 
gumentatrre,  and  does  not  put  in  ifliie  matters  con^eteiit 
to  bar  the  plaintilF's  aAion. 

}d.  That  the  defendant's  fourdi  plea  is  bad  in  fabftncCp 
ia  no  bar,  and  wants  form. 

I  ft.  The  fikth  plea  and  demurrer  are  calculated  to  brin^ 
into  view  the  queftioo  whether  the  defendant  has  boand 
himfelf  perfonally  to  the  performance  of  the  covenant 

Although  a  public  a^ent  is  not  generally  liable  for  oon- 
traAs  made  by  him  in  that  capacity  \  ftill  he  is  capaUe  of 
binding  himfelf  as  well  as  his  government,  by  ufing  apt 
words  for  that  purpofe. 

This  r Afe  is  not  of  importance  from  any  genered  prin- 
ciples which  it  win  eftablifli.  The  decifion  muft  depend 
upon  the  expreffions  and  operation  of  the  indenture  of 
kafe. 

The  defendant  has  ufed  ftrong  obligatory  exprefions, 
ef  plain  unequivocal  import.  <'  And  the  faid  Saoioel 
^  Dexttr  for  himfelf ^  and  his  fucceflbrs,  doth  hereby  ^w^ 
<<  nant^  fromife  and  agree  to  and  with-  t)ie  laid  |ofcpb 
•<  Hodgfon  his  heirs  and  afligns.''  To  weaken  the  force  of 
thefe  expreflions  it  is  £iid  that  he  only  intended  to  bind 
himfelf  in  his  ofHcial  charader  as  fccrctary  at  war,  firft, 
becaufe  he  is  ftyled  in  the  ^xtmX{e^fecretarj  at  vmr ;  2dly. 
becaufe  the- term ^r^^Sr/  is  ufed  throughout  the  inftm- 
mcnt  5  3dly,  becaufe  the  words  ^^faii  Samuel  Dexter," 
and  "  faid  parties  have  hereunto  fet  their  hands  and  feals,* 
refer  to^amuel  Dexter  in  the  official  charaftcr  in  which 
he  is  firft  named  in  the  premifes. 
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ift.   Am  to  die  ftjlini^  him,  fecretary  2t  war,  hi  the    Hoiusmn 
premifes,  it  is  only  a  deteription  of  the  perfoa,  d^gmrth         ^' 
pirfinm.  ,  Dixtw. 

It  is  the  office  of  the  premifes  to  identify  the  contrad- 
ing  parties,  and  it  is  moft  common  to  ufe  any  honourable 
titk  which  they  may  enjoy.  It  is  not  in  uie  preamble 
chat  we  are  to  look  lor  tlie  force  of  the  expreffions  of  the 
coreaant,  but  in  the  covenant  itfelf.  It  is  a  nde  of  con«* 
ftru^lion  that  when  obligatory  words,  of  plain  unequivocal 
meaning,  are  ufed,  you  can  not  refort  to  other  parts  of 
the  inftrument  to  contradi£l  them.  But  when  equivocal 
or  doubtful  words  are  ufed,  you  may.  A  party  uCng 
expreffions  diat  legally  bind  him,  is  eftopped  to  fay  be  did  , 
not  intend  to  be  bound  in  his  individual  capacity. 

The  word  «<  bimfelf*^  is  to  be  taken  feparately  from  the 
words  <<  his  fucceflbrs,'*  and  each  is  to  be  applied  to  the 
obligatory  words  of  the  covenant ;  reddendo ftngulajingulis. 
The  faid  Samuel  Dexter  covenants  for  himfelf,  and  for  his 
fucceflbrs  He  covenants  that  he  will  furrender  the  prt- 
mifies  in  good  repair;  and  if  he  does  not  fo  furrender 
them,  he  covenants  that  they^  his  fucceffbrs^  will.  Words 
can  not  be  (tronger  than  thofe  which  he  has  ufed. 

adly.  As  to  the  word  <'  fucceffi)rs.''  Mr.  Dexter  can 
have  no  fucceflbrs,  in  the  legal  fenfe  of  the  word.  It  is 
true  that  Mr.  Dearborn  filled  the  office  pofterior  to  Mr. 
Dexter,  and  hence,  in  point  of  time,  fucceded  him,  and 
was  in  that  fenfe,  his  fucceflbr ;  but  he  is  not  his  fucceflbr 
in  any  known  legal  fenfe  oi  the  word.  There  is  no  le» 
gal  connexion  between  them*  Mf.  Dexter  was  not  com- 
petent to  bind  his  fucceflbr  in  any  manner.  He  was  not 
a  corporation  fole ;  and  there  is  no  law  of  the  United 
States  which  authorizes  him  to  bind  his  fucceflbr.  The 
word,  *•  fucceflbrs,"  has  no  operation  whatever.  Mr* 
Dearborn  was  not  obliged  to  occupy  the  houfe,  nor  would 
an  a£lion  have  been  maintainable  againft  him  for  the  rent« 
If  he  had  been  difturbed  in  the  pofleffion,  he  could  have 
had  no  a£kionupon  the  covenant  \  if  he  had  been  oufted, 
he  could  not  have  fupported  an  eje^ment.  Even  if  Mr. 
Dexter  had  been  a  corporation  fole,  his  fucceflbrs  would 
not  be  bound.  No  chattel  can  be  limited  to  the  fuccef- 
fors  of  a  corporation  fole }  but  it  will  go  to  the  executor^ 
and  not  \o  the  fucceflbr. 
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If  dieie  obfervatioiis  are  concCtf  tben  the  word  <«  fac- 
M  ccBqts,**  is  furplttflage,  and  die  leafe  enured  to  Mr. 
Dexter  in  his  individual  capacity ;  but  this  point  will  be 
refumed. 

3dly.  As  to  the  words  <<  faid  Samuel  Dexter,*'  and 
^  uid  parties  have  hereunto  fet  their  hands  and  feals ;." 
they  can  have  na  operation  to  let  in  Mr.  Dexter^s  official 
charadker.  Either  he  bound  himfelf  in  his  official  capa- 
city, or  as  an  individuaL 

Nothing  can  be  inferred  from  the  word  <<  faid,"  but 
that  it  related  to  him  in  one  capacity  or  the  •thcr ;  and 
in  which,  is  the  very  queftion  before. the  court. 

Let  us  now  examine  this  inftrument  upon  prindpk^ 

I  ft.  With  reference  to  the  perfon  executing  it.  adly. 
as  to  the  legal  operation  of  its  expreifions. 

All  agents,  a£ling  as  fuch,  for  avowed  principals,  <mly 
bind  their  principals  ;  but  it  muft  be  admitted  that  they 
are  competent  to  bind  tbmfelveSf  as  well  as  their  princi* 
pals,  jftbfy  ufe  apt  and  adequate  Hvords. 

Government  can  not  carry  on  its  operations  bat  thrqugh 
agents,  who  are  diftinguifhed  as  its  officers.  I  admit  that 
an  officer  of  government,  contraBing  asfucb^  for  govern- 
ment, is  not  pcrfonaUy  liable.  The  law  neither  creates 
nor  implies  any  liability  on  the  officer ;  but  he  may  make 
himfelf  individually  liable  by  his  exprefs  promife  and  cofUra3» 
J.  Term  rep.  i8i«  Macbeaih  v.  Haldimand.  Phere  is 
nothing  then  in  the  chamber  of  fecreury  of  war,  that 
prevents  him  from  ufing  words  that  will  render  bim  li- 
able. This  leads  to  UticfecQnd  qae/lion,  which  is  whether 
he  has  ufed  fuch  words. 

This  leafe  u  for  eight  months ;  but  if  for  eight  years, 
the  fame  law  muft  govern  its  conftruC^ion.  I  hold  it  as 
undeniable  pofition  that  Mr.  Dexter  was  not  competent  to 
bind  his  fucceffi)rs  in  office.  If  he  could  not,  then  the 
leafe  muft  have^m^  operation.  It  can  not  be  intended 
to  be  a  void  le^e.  If  not  void,  then  it  enures  to  Mr. 
Dexter  and  his  executors.    If  it  enures  to  them,  tbcy 


FEBRUARY,  1803.  353 

•nly  are  liable  on  the  covenant,  that  is^  be  in  his  life-time,    Hodgson 

and  they  after  him.     A  much  ftronger  cafe  exiftsin  the         '^• 

books.     A  biihop  is  a  corporation  folc;  he  hHiS  fuccejfors.  ^  Dixtbr.^ 

technically  fpeaking.     Here  then  is  a  perfon  who  has  a  ^       V 

double  capacity,  competent  to  contrail  in  either.  So  had 

Mr.  Dexter.     But,  fay^  the  books,  if  a  leafe  be  made  to  a 

biihop  and  Yiisfuccejfors^  it  enures  to  him  and  his  executors. 

1  Bnc.ab.  ;o8,  Corporation  E.  4.     Co.  Lit.  46.  (b.)    12. 

Co.   105.  Corwn^j  cafe.     The  word  "  biihop"  in  fuch  a 

cafe  is  as  n^iuch  the  defcription  of  his  politic  capacity,  as 

the  word  (ecretary  at  war  in  the  prefent  cafe.     A  biihop 

has  legal  ^^  fucceffhrs  ;*'  and  is  not  an  habendum  <<  to  a 

<<  biihop  and  his  fucceilbrs,''  as  itrong  as  the  words  <<  to 

«  the  faid  Samuel  Dexter  and  his  fucceflbrs  ?"  If  in  the 

cafe  of  the  biihop  fuch  a  leafe  would  enure  to  him  in  his 

individual  capacity,  a  fortiori  in  the  cafe  of  Mr.  Dexter 

who  has  no  legal  fucceflbrs. 

Again.  The  covenant  to  leave  the  demifed  premifes 
in  good  repair,  is  a  covenant  real,  i  Bac.ab.  534,  536^ 
If  it  be  a  covenant  real  and  runs  with  the  eftate  and  in- 
tereil,  then  as  the  eftate  and  intereft  pafTes  to  Mr.  Dexter 
and  his  executors^  he  and  they  only  can  be  bound.  Sup- 
pofe  the  leafe  had  been  for  five  years,  and  a  ftranger 
had  taken  pofleifion  ;  who  could  fupport  an  ejeftment  ? 
Mot  the  leflbr,  becaufe  he  had  parted  with  his  intereft : 
not  the  fucceifor  of  Mr.  Dexter,  becaufe  he  is  neither  a 
party  nor  a  privy.  Mr.  Dexter  only  could  have  main* 
tained  the  aAion,  the  eftate  and  intereft  being  in  him.  It 
never  was  out  of  him  during  the  term.  If  the  operation 
of  law  cafts  this  leafe  upon  Mr.  Dexter,  he  who  has  the 
benefit  muft  beat  the  burthen  \  and  he  muft  be  bound  by 
this  covenant  to  repair  which  runs  with  the  eftate. 

The  defendant's  ideas  violate  all  the  rules  of  conftruc- 
tion. 

ift.  In  a  deed,  when  words  of  a  precife  import  are 
ufed,  you  cannot  refort  to  other  expreflions  for  a  fuppofed 
intent.  The  word  ^^Inmfelfi^  in  the  covenant,  is  too 
plain  to  admit  of  doubt. 

ad.  No  words  (hall  be  reje&ed  which  can  be  made  to 
operate.    By  ibdr  conftrufiion,  the  word  «  himfelf/' 

Ya 
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HoDGiov   which  hat  a  definite  iiieaiiing»  muft  be  r^efied,  aad  give 
V-         way  to  the  word  ^*fuceifforj^  which  intfau  ittftrttiBent  csft 
DixTBi.    jjjive  no  meaning. 

3d.  Sttch  conftru£tion  fliall  be  ghren  ui  ram^pswalmt 
quampereat. 

According  to  our  conftru£tion  the  deed  is  operative  f 
but  according  to  thar's  it  is  mere  wafte  paper* 

ift.  They  fay  that  Mr.  Dexter  is  not  bound. 

2d.  All  muft  agree  diat  his  fucceflbr  is  not  boaad* 

3d«  Ex  cmfoquetitif  no  body  is  bound. 

The  cafe  of  Ummn  v.  Wdftljy  i  TVmt  rtp.  ^4,  ia 
clearly  in  our  favour.  In  that  cafe  the  contrail  was  by 
an  omcer  of  government  who  exprefdy  contracted  ^  m 
«  account  of  bis  majejl'^i^  and  covenanted  <*  9h  accmmt  ff 
tie  kiffgy*  that  ^  govemmeftt Jhwli  be  anfwerehlel*  Indoor 
cafe  tlunre  are  no  fuch  worcu,  nor  any  thing,  except  the 
ftyling  himfelf  fecrctarj  at  nvar^  and  uGng  the  term  /wr- 
e^orsy  which  can  poifibly  indicate  any  intentioii  to  bind 
the  government. 

74  print. 

The  firft  plea  in  bar  is  bad.  The  matter  is  infuflBdeot 
to  bar  the  plaintiff  from  his  adlion.  The  fubftance  of  it 
is  that  the  houfe  was  burnt  widiout  the  negligence  or 
odier  default  of  the  defendant.  This'is  no  anfwerto  aa 
exprefs  covenant.  Due  care  and  diHcence  is  nothing 
more  than  every  bailee  for  hire,  where  there  is  noexpreis 
agreement,  is  bound  to  ufe.  The  plea  puts  in  iffue  the 
negligence  or  default  of  the  defendant,  and  throws- the 
cnus prebandi  on  the  plaintiff  to  (how  aAual  negligences 
whereas  the  defendant  ought  to  (how  fiach  an  mevitabk 
cafualty  as  to  bring  himfelf  within  the  benefit  of  the  ex- 
ception. He  ftates  that  the  fire  happened  without  Ins 
default  from  fome  caufe  to  him  unknown  \  b«t  it  docs 
not  thence  follow  that  the  deftruAion  of  the  hoiife  was 
inevitable.  It  is  immaterial  whether  it  hiypenedmith 
his  knowledge  and  will  or  withosl.    The  plea  docs  sot 
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brkig  m  ifliie  the  faA  Aether  the  deftniflion  was  inevit-    HooetoK 
able,   or  not}  but  only  whether  it  happened  with  his         'v. 
knowledge  aad  by  his  default.  -        Dextir. 

Default  or  negligeiice  means  the  want  of  otdinarjr  care* 

The  mertt»  of  this  plea  have  already  been  difcufled  in 
%>eaking  of  the  word  «  fucceflbrs,"  in  the  leaic.  The 
dematrer  here  is  not  by  the  plaintiff*  to  the  defendant's 
plea ;  but  by  the  defendant  to  the  plaintiff''8  replication  ; 
but  tf  the  replication  is  bad,  yet  if  the  plea  is  bad,  judg- 
ment muft  be  for  the  plaintiff,  unlefs  the  court  fhould  be 
<if  opinion  that  die  declaratwn  alfo  is  bad,  in  as  much  as 
k  is  not  fupported  by  the  indenture  of  which  a  profert 
is  nasde,  whereby  it  becomes  part  of  the  declaration.  In 
that  cafe  the  fate  of  diis  demurrer  muft  depend  upon  thf 
i{ii0ftion  of  perfonal  Uabifity  of  the  defendant. 

iSL  h  h  admitted  by  Mr.  Key»  that  the  defenltant 
lia4  a  right  to  make  a  public  contra^  and  thereby  to 
hind  the  government ;  and  we  admit  that  he  was  alfo  com* 
petent  to  bind  himfelf.  The  queftion  then  is  whether 
this  is  a  public  contraft  ;  or  whether  the  defendant  has 
boun^  himlcif  perfonally.  In  addition  to  the  internal 
aMence  of  the  deed  itfelf,  the  plea  ftates  other  material 
h€t9  which  are  admitted  by  the  demurrer,  and  whichi 
tend  to  prove  the  intention  and  underftanding  of  the  par- 
tics  at  the  rime  of  contra£Hng.  Thefe  fa^^  are  ift,  The 
order  of  the  PreCdenti  purfoant  to  law,  to  remove  the  of- 
fices to  Waflitngton.  2d,  Their  confequent  removal. 
3d,  Theneeeffity  of  providing  a  beuie  in  which  they 
night  be  held.  4th,  That  fer  thefe  purposes,  and  for 
00  other  purpofe  whatever,  the  buildings  were  iy  the 
fioMfjf  leafed  to  the  defendant,  f th,  That  the  defend- 
ant was  at  that  time  fecretary  of  the  department  of  war. 
Thefe  fz&LS  (hew  the  authority  which  the  defendant  had 
to  bind  the  govemifveftt,  and  ^e  purpofe  for 'which  the 
mOktntk  was  made.  The  eontraA,  then,  being  made  by 
»  insblitt  officer  of  the  government,  having  authority 
diorelofv  ^mI  for  the  ufo  ot  the  governoEient,  is  prrmS 
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HoDCftOR  facu  a  public,  and  not  an  iadiridttaly  contraA.  Thequcf- 
V*  tion  then  isy  whether  the  defendant  haa  pledged  his  in- 

^  DtxTiK,  ^  dividual  credit,  in  addition  to  that  of  hi»  ^OTCrnmcnt 
^  V  '^  This  depends  upon  the  intention  of  the  parties;  for  the 
intention  of  the  partiea  in  all  cafics  conftioites  die  con* 
traA.  This  intention  is  to  be  known  bV  the  words  diey 
have  ufed  \  but  if  thofe  words  are  doubtful,  reiprtmay  V 
had  to  other  fa£ls,  fuch  as  the  fubjed  matter  of  the 
agreement,  the  purpofe  for  which  it  was  made,  aod  tbe 
official  chara^ler  of  the  parties,  or  either  of  them.  Bat 
in  the  prefent  cafe  the  words  of  the  inftrument  itfdf 
feem  to  leave  no  room  to  doubt.  In  the  premifes,  the  de- 
fendant is  ftyled  fecrdarj  at  war^  and  thxottghoat  the 
whole  deed>  when  he  is  mentioned,  he  is.called  the  fdi 
Samuel  Dexter,  referring  to  the  official  defcriptioncofl- 
tained  in  the  premifes  i  and  in  the  conclufion  it  is  faid 
jbhat  the  foid  parties  have  thereunto  fet  their  hands  and 
feals.  The  word  ^^fucctgori'  alfo.isufcd  whaercrthe 
name  of  the  defendant  oocuiB  in  the  inftrument  i  audi 
whether  he  was  competent  to  bind  his  fncceflbrs  or  xiot| 
yet  it  {hews  the  intention  of  the  parties,  and  the  chancer 
m  which  the  defendant  meant  to  contrad.  It  fhews  alfo 
who  was  to  occupy  the  pitmijbs  after  the  defeodant 
fliould  ceafe  to  be  fecretary  at  war.  The  ]daintiff  faiinfe^ 
alfo  has  clearly  (hown  what  his  underftanding  was  at  die 
time,  by  covenanting  on  his  part  that  tbcykw^/  of  the 
defendant  fliould  .quietly  occupy  and  enjoy  the  premifei 
during  the  term.  This  ihows  that  the  plaintiff  underftood 
he  was  contrading.widh  a  public  officer,  for  public  por- 
pofes.  Butgr^t  ftrefs  is  laid  upon  the  word  <*  higifelf." 
The  faid  Samuel  Dexter,  for  hifnfelf  and  his  fucceflon> 
covenants  to  keep  the  premifes  in  repair.  Hew  does  be 
covenant  for  himfelf  i  Clearly  for  himfelf  while  in  officei 
and  as  the  reprefeutative  of  the  government,  his  princi- 
pal. The  fame  arguments  which  fliow  this  to  be  a  public 
contract,  explain  and  limit  the  meaning  of  tbe  word  ti^" 
felf.  Who  is  «  himfelf?"  The  faid  Samuel  Dexter. 
Who  is  the /aid  Samuel  Dexter  ?  The  premifes  faf,  Sa- 
muel Dexter,  ftcrtiary  at  war. 

The  cafe  of  Macbeath  v.  Haldimattdf  i  Ttm  ftp*  ^7^ 
is  a  much  (Ironger  cafe  againft  the  individual,  than  the 
prcfent,  and  yet  the  court  had  no  hefitataon  in  declarii^g 
it  to  be  a  public  contra£k,  and  that  the  individoal  vaf 
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not  liable.    In  that  cafe  nothing  was  faid  esprefriy  of    Hodgso* 

cootrading  on  account  of  the  government,  or  for  himfelf         "»• 

and  his  fuccefibrs*    In  order  to  fliew  that  the  defendant  ^  DgxTia^ 

noeant  to  pledge  hi*  individual  credit  in  addition  to  that  ▼     - 

of  his  government,   the  plaintiff  ought  to  make  out  a 

very  ftrong  cafe,  in  exprefs  terms  \  for  if  public  agents 

^jre  tq  be  made  liable  upon,  prefumptions^  arifing  from  equi^ 

vocal  ezpreffions,  no  prudent  man  vriU  uoderuke  to  con* 

dttft  the  public  bufineft,  vidiere,  of  neceffity,  contra£ks 

muft  be  noade  to  an  immenfe  amount*     If  a  doubt  exifts, 

the  conftruflion  ought  certainly  to  be  in  favour  of  the 

agent.  The-cafeof  XJnumv.  W^ljdey^  1.  Tetmrep.  6^4i 

clearly  ihomra  that  so  diflSnence,.*  in  the  conftruAion  of 

the  contnid,  can  arife  from  the  circumftance  of  its  being 

under  feal. 

The  intention  of  the  pontraA  being  to  bind  die  govern- 
ment, it  ifaall  not,  .by  reafon  of  the  feal,  become  the 
contrad  of  the  individual  vrho  did  not  mean  to  bind  him* 
felf.  The  only  operation  of  the  feal  is  to  raife  the  agree* 
roent*  froma  fimple.  contra  A  to  a  fpecialty.  The  feal 
therelbse  does  not  make  it  the  deed  of  the  individuaL  It 
is  immaterial  vdiether  the  words  ^  on  account  ofhu  mofrf- 
«<  tyy*  make  the  cafe  of  Unwin  v.  Woyiley^  a ftronger  cafe 
in  favour  of  that  defendant,  than  the  prefent.  The  cafe 
is  not  cited  to  compare  thofe  fa&s  with  thefe,  but  to  (how 
that  the  feal  makes  410  difference  between  that  ^cafe  and 
the  cafe  of  Macbeatb  v.  Haldimand^ 

%d.  Pinnt»    Inevitable  csrfualty. 

The  objections  to  this  plea  feem  to  be,  that  it  throws  the 
9nus  probandi  upon  the  plaintiff}  and  that  the  b£t%  do  not 
(how  an  inevitable  caiualty. 

The  plea  nias  (kated  all  that  was  poflible  to  ftate;  all 
that  was  within  our  knowledge ;  and  if  they  do  not  fliow 
the  cafe  to  be  j^'i»0y2«v«' within  the  exception  of  the  cove- 
nant, the  plea  is  bad.  No  form  of  plea  which  the  de<& 
fendant  could  have  pleaded,  as  to  this  point,  wquld  have 
laid  the  onus  probandi  on  him. 

The  exception  of  isuvitable  cafuakies  is  in  its  nature  a 
IKgative.     Ofte  of  the  counts  in  the  declaration  avers  the 
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Hooatov  dcftm^on  of  the  builcUngs  to  have  been  by  aa  >ntdh 
cafualty.  Upon  this  averment  the  defendant  might  Imc' 
taken  ifliie,  and  faid  it  was  nai  by  an  eviuUe  cainaltf ,  oi 
in  the  words  of  the  leafe,  that  it  was  by  an  iwriaik 
oafiialt  J,  which  is  equally  a  negative  propofition ;  and  ia 
.  eitlier  cafe  the  proof  wonld  lay  on  the  plaintiff.  So  if 
the  defendant  had  pleaded  that  the  accadcnt  happenqil 
notwithftanding  he  had  u&d  the  utmoft  case  and  diKgciicc 
%o  prevent  it }  the  plaintiff  mud  have  replied  feme  uBi  of 
negligence.  For  it  can  not  be  fuppofed  that  the  defendant 
fliouM  fliow  particular  inftances  oiF  his  cafe  fiir  every  mo- 
ment of  his  occupation  duruig  the  whole  term.  Soppofe 
the  deieiidattt  had  pleaded,  tint  the  fire  an^  by  acddot 
in  the  adjoining  houiie  and  communicated  to  the  faoufein 
queftion  \  (This  example  is  affumed  under  an  impreffios 
that  fuch  was  the  fad ;)  would  that  have  been  more  h- 
tisfa&ory  to  the  plaintiff  than  the  piefent  plea  f  He  vooU 
ftiU  have  to  (bew  that  tfaie  defendant  had  not  ufedicaln* 
able  means  to  avoid  its  effofts* 

In  the  ca(b  of  Monk  v.  Cotperf  a.  lord  Raym*  I477» 
tke  f«rm  of  pleadiuf^  ia  net  more  certain  than  t^  pitfeiit; 
a^  ia  the  form  which  has  been  ever  finctf  ufed  m  cafes 
ef  dcftrufUoa  by  fire. 

It  is  undorftood  that  the  katned  gentleman  whois  to 
tbfe  this  argument  has  given  an  opinie%  and  mcsni  to 
contend,  that  inevitable  cafudty  meana  die  aifl  of  Go^ 

But  furely  it  can  not  mean  an  accident  only  eritable 
by  the  power  of  the  fupreme  being*  Death  is  ufuaOy 
tK:rmed  the  a£l  of  God;  but  death  may  be  by  homan 
aaeans  which  may  often  be  avoided  j  aa  in  the  cafe  o( 
murder.  So  death  may  be  tlie  conieqjuence  of  mnikitfttl^ 
nefs  of  tlie  phyficiant  and  might  have  been  avoided  bj 
employing  a  nmn  of  move  ftiU.  So  a  man  by  ezpofog 
himfetf  to  a  Aorm  may  take  caM»  and  death  may  eafne? 
wliich  might  have  been  avoided  by  not  expofing  bimfett 
to  the  ftorm.  Yet  in  ail  thefe  cafes  the  dca&  is  laid  to  be 
^  aA  of  God.  An  incviuble  cafuaky  therefore  is  doc 
always  the  act  of  God  3  but  muA  mean,  in  the  preftit 
cafe,  a  cafualty  inevitable  by  the  defendant.  It  cannot 
mean  a  cafualty  cvitable  only  by  die  united  ezertiocs  of 
the  whok  human  cace«     A  whirlwind  is  faid  to  be  tbo 
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«A  <A  God,  yet  its  ttfcfks  may  be  prerented  by  building    HoDCSoir 
a  waQ  of  brafs  about  the  houfe  of  fuffident  ftrength.  So  ^^ 

the  efieAft  of  lightning  may  be  prevented  by  proper  con-     Dixtir. 
du£lor« ;  and  the  ravages  of  enemies  may  be  impeded  by  ^^    '* 

a  fuiBcient  human  force.  Thefe  examples  are  ektd  to 
(how  that  the  term  inevitable  cafualty  can  not  be  confined 
to  fliofe  accidents  which  are  ufually  termed  the  ads  of 
God ;  nor  to  fuch  as  are  inevttable  notwithftanding  the 
miited  exertions  of  alt  the  world.  Where,  dien,  is  the 
line  to  be  drawn  ? 

It  is  believed  that  the  true  meaning  of  the  expreffion 
is,  fuch  accidents  as  can  not  be  prevented  by  renfinMt 
care  and  diligence^ 

But  even  taking  the  cxpreffipn  to  be  confined  only  to 
tfaofe  accidents  which  are  called  the  aA  of  God,  yet  there 
are  not  wanting  old  authorities  which  exprefsly  call  a  fud- 
den  fire  the  a^  of  God,  although  more  modem  writers 
have  very  properly  termed  it  an  inevitable  accident,  i. 
Rolls,  ah.  8oS.  pi.  6.  under  the  head  of  «  what  a£^s 
*«  (hall  excufe  an  efcape,**  fays,  "  fo  if  the  prifoners  ef- 
«  cape  h^fuddenfire^  this  (hall  excufe  the  efcape,^  this  ^ 

«  is  the  aBt  ef  6od"  And  in  Dyer  66.  (b.)  15.  it  is 
faid  «<  if  he  plead  that  the  prifon  was  broken  by  enemies 
«  of  the  king,  or  by  fudden  Jirey  ivhich  is  the  aB  ofGody  or 
*«  by  fudi  force  or  vehement  power  that  he  could  not  rc- 
«  fift,  this  is  good  matter/' 

The  cafe  of  Forvoard  v.  Ptttard^  l.  Term  rep.  27,  is 
a  very  itrong  one  upon  this  point.  There  was  a  verdift 
for  the  plaintiff,  fubje£i  to  the  opinion  of  the  court  upon. 
the  following  cafe.  That  the  defendant  was  a  common 
carrier  from  London  to  Staftcfbury.  That  on  Thurfday 
the  14th  Oftobcr  1784,  the  plaintiff  delivered  to  him  on 
WeybiU  twelve  pockets  of  hops  to  be  carried  by  him  to 
Andover,  and  to  be  by  him  forwarded  to  Shaftefbury  by  his 
public  road  waggon,  which  travels  from  London,  through 
Andover,  to  Shaftefbury.  That  by  the  courfe  of  travel- 
ling, fuch  waggon  was  not  to  leave  Andover  till  the  Sa« 
torday  evening  following.  That  in  the  night  of  the  fol- 
lowing day  after  the  delivery  of  the  hops,  ajfire  broke  out 
in  a  booths  at  the  diftance  of  about  100  yards  from  the 
booth  in  whkh  the  defendant  had  depofited  the  hops. 
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Hodgson  which  barnt  for  feme  time  with  unextinguiihable  tiokiice, 
and  during  that  time  communicated  itfelf  to  the  (aid  booth 
in  which  the  defendant  had  depofited  the  hops,  and  en- 
tirely confumed  them  nvithmit  any  aShi^l  aegiigence  in  ibe 
defendant*     That  the  fire  was  not  .oeeafiMed  by  Ugbtning" 

The  counfel  for  the  plaintiff  in  that  cafe  contended 
that  a  carrier  is  liable  in  all  cafes  except  the  hfs  he  oca^ 
ed  by  theaB  rf  Gad  or  the  kin^s  enemies  s  and  a  diftin&ioD 
is  taken  between  the  ^Qt  of  God  and  inevitabh  accident. 

The  counfel  for  the  defendant  infifted  that  he  was  not 
liable  for  accidents  happening  without  any  default  or  neg- 
ligence of  the  carrier. 

Lord  Mansfield  faid  there  was  «  a  nice  diftin&ion  be- 
«  tweeu  the  ad  of  God»  and  ineviuble  neceflity.  la 
«  thefe  cafes  (of  common  carriers)  a£hial  negligence  k 
«  not  neceflary  to  fuppoit  the  ad);ion/' 

Afterwards  lord  Mansfield  delivered  the  unanimu 
opinion  of  the  court.  •<  It  is  laid  down  that  a  earner  is 
<<  liable  for  every  accident ;  except  by  the  aA  of  God,  or 
<<  the  king's  enemies.  Now  what  is  the  a£i  of  God? 
«  I  confider  it  to  mean  fomething  in  oppofition  to  the 
««  aft  of  man  :  for  every  thing  is  the  aft  of  God  that 
<<^  happens  by  his  permiffion }  every  thing  by  his  knov- 
«  ledge.  But  to  prevent  litigation,  coUufion,  and  the 
^  neceflity  of  going  into  circumftances  impoifible  to  be 
«  unravelled,  the  law  prefumes  againft  the  carrier,  unlets 
«  he  (hows  it  was  done  by  the  king's  enemies,  or  by  fuch 
«  aft  as  could  not  |iappen  by  the  intervention  of  man,  as 
/^  ftorms,  lightning  and  tempefts." 

« If  an  armed  force  come  to  rob  the  carrier  of  the  goods 
'<  he  is  liable ;  and  the  true  reafon  is  for  fear  it  may  give 
<<  room  for  collufion,  that  the  mafter  may  contrive  to  be 
«<  robbed  on  purpofe,  and  fhare  the  fpoil* 

"  In  this  cafe  it  does  not  appear  hit  that  the  fire  ar^^ 
*^Jrom  the  aB  offime  man  or  other.  It  certainly  did  arijt 
^^Jromfime  aB  of  man  ;  for  it  is  cKprefsly  fiated  not^  to  beve 
*«  happened  by  lightning.  The  carrier  therefore  in  this  cafe 
^  is  Uabky  inafmucbashe  is  liable  fir  inevitable  accident*^ 


m&RUARY,  1803.  3i5| 

The  court  in  that  caie  call  a  fire  arifing  from  the  aSt  of  Hodosou 
m0%  an  inevitable  accident,  but  decide,  that  the  carrier  19 
liable,  ittrfmuch  a9  he  is  liable  for  imvitabie  accident  /  heing 
confidered  as  an  infurer.  There  the  cafe  (hews  that  the 
fire  arofe yrvm  the  oQ  of  man  s  but  ina(much  as  it  was 
without  any  default  of  the  carrier,  the  court  called  it  an 
inevitaUc  accident.  In  the  prefcnt  cafe,  the  plea  ftates, 
that  againfitbe  will  and  mthottt  the  negligence^*  or  other  dc' 
fault  of  the  defendant^  the  building  was  confumed  by  fire 
arifing  from  fime  caufe^  then  and  jet  whcUy  unhnonim  to  thi 
drfendant*  The  only  difference  in  the  two  cafes  is,  that 
in  the  cafe  of  the  carrier,  the  fire  fllppeared  to  have  arifen 
from  the  ^ik  of  man,  but  in  the  prefent  cafe,  the  caufe  of 
the  fire  is  wholly  unknown.     If  the  former  was  juftly  | 

catted  an  inevitaUe  accident^  a  fortiori,  the  latter  ought  to  '  .  I 

be  io  called* 

In  Comyrfs  rep.  631,  deftruAion  by  fite  is  admitted  by 
the  counfel  on  both  .fides,  to  be  an  unavoidable  accidents 

In  Jones  on  bailment^  a  work  remarkable  for  the  corre£l« 
nefs  and  precifion  of  its  language,  p.  90,  American  Ed.  (p. 
49 cf  Engli/b  Ed.)  is  this  expreffion,  «  if  they  be  def- 
«•  troyed  by  wreck,  pillage, /rv,  or  other  inevitable  misfor^- 
«  tune.**  In  page  93,  (5 1 ,)  he  cites  a  paragraph  from  ruf* 
feodorf,  <*  that  the  borrower  ought  to  indemnify  the  lend^ 
«  CTf  if  the  goods  lent  be  dcftroyed  pyfre^  ftiip  wreck,  or 
«  oiier  inevitable  accident.**  In  page  97,  (53,)  he  fays^ 
«  there  are  other  cafes,  in  which  a  borrower  is  charge^ 
'*  able  for  inevitable  mifehance ;  for  example^  if  the  houfe  of 
«  Caitts  be  inflames,  and  he  be  able  to  fecure  one  thing  on- 
«<  ly,"  &C.  And.in  p.  xsfl^  (78,) "  there, is  no  obligation  in 
<<  the  bailee  to  fogged  wife  precautions  againfi:  inevitable 
<<  accident,  and  he. cannot,  therefore,  h^  obliged  to  advife 
«  iffurance from  fire!*  In  page  146,  ('79,  80,)  he  fays  "  al- 
«  though  theaB  of  God  be  an  expreffion,  whi^h  too  long 
^i  cuftom  has  rendered  familiar  to  us,  yet  perhaps,  on  that 
*<  very  account,  it  might  be  more  proper,  a§  well  as  more 
<<  decent,  to  fubftitute  in  its  place  inevitable  accident.**  See 

»*fo  P'  >35»  (73?)  *46,  (79f  ^»)  »49»  (8*f  ^^0  3^>  (»80 
as  to  the  peculiar  law  refpeding  innkeepers  and  com*- 
mon  carriers,  and  as  to  the  getieral  principle  that  the 
bailee  is  liable  only  for  negligence,  the  degree  of  which 
is  inqplated  by  the  nature  of  the  bailment,  , 
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HoDGiov       The  anthoritics  thus  cited  (hew  that  fire  in  ftnaer 

V-         times  was  called  die  a  A  of  God,  but  in  latter  days  it  ii 

Dextie.    termed,  in  the  very  exprcffions  of  die  kafc,  an  ineritsUe 

^'      V       '  accident,  an  inevitable  cafualty,  an  inevitaUe  mifdiance, 

or  an  nnavoidable  accident,  bj  lawyers,  by  judges,  andbf 

elementary  writers.  The  prcramption  dierefore  is  •rong, 

diat  the   caff  of  fire   was  the  very  cafe  of  incvitaUc 

Cafualty,  which  the  exception  in  the  leafe  was  inteiiM  (s 

guard  againft. 

3d.  As  to  the  diird  point. 

It  is  immaterial  whether  this  be  confidcted  as  the  con* 
traft  of  the  oMeer  in  his  official  capacity,  or  of  the  govern- 
mtent,  and  whether  an  a^ion  will  or  will  not  lay  again* 
the  fucccflbr.  That  queftion  can  only  be  of  importance 
as  it  concerns  the  mode  of  the  remedy,  but  does  not  aflcft 
the  point  of  pcrfonal  liability.  It  would  be  ruinous  not 
only  to  the  agent,  but  to  the  government  itfelf,  if  this  doc- 
trine of  individual  refponfibility  is  to  be  eftabliftcd.  Sap- 
pofc  the  defendant  or  his  fucccflbr  had  been  difpoffcft*! 
by  the  plaintiff  during  die  term,  who  would  have  th**  right 
of  aftion  ?  If  the  defendant  after  he  was  out  of  office  bai 
die  fole  right  to  fue,  die  office  muft  be  at  his  mercy.  He 
might  rcleafe  the  contraA.  Suppofe  a  contraft  made  bf 
the  fccrctary  at  war,  for  fupplying  the  army,  and  adranco 
as  ufual  made  to  the  contraftor.  Suppofe  the  fum  ad- 
vanced to  be  50,000  dollars,  (whiclj  in  fuch  cafes  is  not  a 
Jargc  fum,)  and  the  contraftor  pockets  the  money  and  tt* 
fufes  to  make  the  fupplies.  The  fecretary  becomes  bank- 
rupt, or  rcfufes  to  bring  fuit,  or  dies^and  his  executors  rt- 
fnfe  to  foe.  How  are  the  public  to  compel  them  ?  h»t 
confiftcnt  with  die  dignity  of  the  United  States  to  aft 
their  leave  to  bring  fuit  ?  There  is  now  exifting  a  centfaft 
for  the  calling  of  cannon,  made  by  the  defendant^bile 
in  office.  Can  the  fecretary  out  of  office releafe  diiscoa- 
traft  ?  Can  he  give  a  T^id  releafc  of  the  contraft  for  fcp" 
plies  to  the  army  ? 

Thefe  examples  (how,  that  the  ex-fctretary  is  not  tte 
pcrfon  contmfiHng,  and  that  the  fuit  is  brought  againff 
the  wrong  perfon. 

Mafon^  on  the  fame  fide,  was  flopped  by  the  0«tf^ 
who  faid  they  were  fatisfied  with  the  argument  on  the 


p«fff  0f  the  iaknd^atf  upon  the  firft  pointy  and  wiflied  to  HonoAoif 
hear  the  c^vnfel  in  reply.    Mr.  Martin,  obferved,  that  he         '<'• 

did  not  tnpfotc  that  any  thing  he  had  to  offer  would  fliajce  I^sxTim* 
ihe  opinion  which  the  court  feemed  to  have  formed,  and  x 

fluMild  not  infift  upon  replying. 

March  2d.  Tke  Chief  Juflkt^  after  dating  the  terms  of 
the  leafe,  and  the  pjeadmgs,  delivered  the  unanimous 
ep&nion  of  the  court. 

The  plaintiff  in  error  has  made  two  points. 

lit  That  under  this  contnidy  the  defendant  was  bound 
in  his  private  capacity. 

adly*  That  the  matter,  pleaded  in  his  plea,  did  not  fhew 
the  caiitalty,  by  which  the  Imildings  were  deftroyed,  to 
have  beep  inevitable. 

Hits  emrt  give  no  opinbn  on  the  fecond  pomt,  being 
unaunons  in  £avor  of  the  defendant  on  the  firft. 

It  appears,  from  the  pleadings,  that  congrefs  had  palled 
a  law  'authlEHiTing  and  requiring  the  prefident  to  caufe 
the  public  offices  to  be  removed  from  Philadelphia  to 
Washington .}  in  purfuance  of  which  law,  inftruAionS|  * 
by  the  prefident,  were  given,  and  the  ofiices  belonging  to 
lac  d^paitmem  of  war  were  removed  \  that  it  became  ne-> 
«eflafy  to  provide  a  war  office,  and  that  for  this  purpofe^ 
wd  no  o^r,  the  Mpreement  was  entered  into  by  the  dc« 
iendant  wiho  was  then  at  the  bead  of  tliis  department. 
During  the  Icafe,  the  building  was  confumed  by  fire. 

.  )t  is  too  dear  to  be  controverted,  that  where  a  public 
agent  aflu  in  the  line  of  his  duty  and  by  legal  authority^^ 
his  contrads  made  on  account  of  the  government,  are 
lH4)bc  and  not  peribnal. 

Hiey  enure  to  the  benefit' of,  and  sure  obligatory  on  the 
ijovQmmeot  ^  not  the  officer. 

A  contrary  doftrine  would  be  produ£kive  of  the  mo]^ 
infuviotts  confequences  to  the  public,  as  well  as  to  individu* 
als.  The  government  is  incapable  of  a£iing  otherwife  than 
by  its  agents,  and  no  prudent  man  would  confent  to  be- 
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HorDGioK  come  aptiUicagent,  if  hefiioiiM  be  made  perfoitally  re* 
fponfible  for  contra^s  on  the  public  account.  This  fubjed 
was  Tcry  fully  difcufled  in  the  cafe  of  Macbeaih  tr.  Haldi- 
mand  cited  from  firft  term  reports;  and  this  court  confiden 
the  principles,  laid  down  in  that  cafe,  as  conibnant  to  po- 
licyi  juftice  and  law. 

The  plaintiff  has  not  controverted  the  general  prind- 

SlC)  but  has  infifted,  that,  in  this  cafe,  the  defendant  has, 
y  the  terms  of  his  contraA,  bound  himfelf  perfonally. 

It  is  admitted  that  the  houfe  was  taken  on  account  of 
the  public,  in  purfuance>of  the  proper  authoritr  \  and 
that  the  contra^  was  made  by  the  perfon  at  the  ocad  d 
the  department,  fcjr  the  ufe  ot  which  it  was  taken  ;  nor  is 
there  any  allegation,  nor  is  Acre  ^any  reafon  to  bdiere, 
that  the  plaintiff  preferred  the  private  refponfibility  of  the 
defendant,  to  that  of  the  government  \  or  that  he  was  un- 
willing to  contraA  on  the  faith  of  government.  Under 
thefe  circumftances,  the  intent  of  the  officer  to  bind  him* 
felf  perfonally  mull  be  very  apparent  indeed,  to  iadttce 
fuch  a  conftniftion  of  the  contrad. 

The  court  can  perceive  no  fuch  intent.  On  the  con* 
trary,  the  contra^  exhibits  every  appearance  of  bcii^ 
made  with  a  view  entirely  to  the  government. 

The  official  character  of  the  defendant  is  ftated  in  die 
defcription  of  the  parties  This,  it  has  been  faid,  mi|bt 
be  occafioned  by  a  willinsnefs  in  the  defendant  to  defcnbe 
himfelf  by  tlie  high  and  honorable  office  he  then  filled. 
This,  unqueftionably,  ispoffible,  but  is  not  the  fairron- 
ftruf^ion  to  be  placed'on  this  part  of  the  contrail,  becaufe 
it  is  not  u]r\ia)  for  gentlemen,  in  their  private  concerps, 
to  exhibit  themfelves  in  their  official  charaAer. 

The  tenement  is  let  to  <<  the  faid  Samuel  Dexter  and 

^  his  ftucejfors ;"  an  expreffion  plainly  evidencing  that  it 
was  not  for  himfelf,  othcrvnfe  than  as  fecretary  of  war ; 
and  that  the  lefibr  fo  underftood  the  contraA.  It  is  alfo 
^evincive  of  the  corre£lnefs  of  the  obfervation  of  the  de- 
fendant, that  the  words  "  faid  Samuel  Dexter,**  refer  to 
^im  in  his  official  charader,  as  defcribed  in  the  premifes. 
'  The  habendum  is  <<  to  have  and  to  hold  the  faid  dcmifed 
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•«  premifes  to  him  the  £ud  Samuel  Dexter  and  his  fwcef-    Hoooisaj* 
-^^firs^^  &c.  ibowingi  that  to  the  knowledge  of  the  teffor»  •'^ 

if  Mr,  Dexter  ihould  go  out  of  office  ihe  next  dayy  the  ^  DBXT«fc,  ^ 
fucceffor  to  the  war  department  would  fucceed  alfb  to  ^ 

the  occupancy  of  the  office. 

The  covenant  for  quiet  enjoyment  during  the  term  it 
with  the  faid  Samuel  Dexter  and  his  Juccejfors^  and  is, 
that  they,  as  well  as  he,  fliall  enjoy. 

The  corenant  on  the  part  of  Mr.  Dexter,  on  which 
the  fttit  is  brought,  is  for  nimfelf  and  his  fuccejjitt^ 

The  whok  face  of  thd  agreement  then  manifeftsvery 
dearly  a  contrail  made  enthrely  on  fublic  aocotrnt^  with-* 
out  a  view,  on  the  part  of  either  the  leflbr  or  iefleC)  to  the 
private  advantage  or  refponfibility  of  Mr.  Dexter. 

The  only  circumftance  which  could  excite  a  doubt  was 
produced,  by  the  technical  operation  of  the  feal.  This, 
in  plain  reafbn  and  common  fenfe,  can  make  no  difference 
in  defignating  the  perfon  to  be  refponlible  for  the  con- 
trad  \  and  fo  it  has  been  determined  in  the  cafe  cited 
from  the  ift  Term  rep.  674,  (Unwin  v.  Wolfeley.) 

The  court  is  unanimoufly  and  clearly  of  opinion,  that 
this  contrad  vr^s  entered  into  entirely  on  behalf  of  go- 
vernment, by  a  perfon  properly  authorized  to  make  it, 
and  that  its  obligation  is  on  the  government  only. 

Whatever  the  claims  of  the  plaintiff  may  be,  it  is  to 
the  government,  and  not  to  the  defendant,  he  mufl;  re- 
fort  to  have  them  fatisfied. 

Judgment  i^mud  with  co/ts. 


LLOYD  V.  ALEXANDER  et  al. 


Lloyd 

v. 
Alexandbx 

ET  AL. 


1  HE  writ  of  error  in  this  cafe  was  quafhed  be-  ^  ^"**^*'"  "^ 
caufe  it  was  not  accompanied  by  a  citation-  mitHF ctwr 
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Lm»         MmrfUl^  Carf  j^fikw.    TbelawveipeCBaf  d^dnttf 

^«         dajs  notice  on  a  writ  of  enar*  and  the  ten  days  alkmcd 

Albxanoba  f;^^  £j^  ^^  ^,1^  predicated  upon  the  exifting  ftale  of 

"  ^^  ^«  things  at  the  time  of  palling  the  a£l  ^    at  mich  time 

there  was  no  circuit  court  wl^e  term  would  not  be  fin- 

iflied  more  than  forty  days  before  the  fetting  of  the  fo- 

preme  couit* 

The  times  of  the  feffion  of  the  courts  hafte  beep  altesed, 
but  no  alteration  has  been  made  in  the  law  refpefking  the 
thirty  days  aotice»  which  makes  it  difiicidt  to  fonn  ande 
in  the  cafe. 

At  prefent»  if  the  ckation  has  not  been  fenred  diirtf 
days,  the  court  will  ^fit  take  up  the  caufe  until  the  tbir^ 
ty  days  have  capiced,  unkfsthe  defendant  in  onmr  flufl 
appear. 

A  ckatioo  sM  fervM  is  as  no  citation. 


l...lj.,J.  .    '  II     ,1     I'  g 
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Note  (A,) 


JL  HE  queftion  of  liability  of  a  xemote  indorier  of  a  promif* 
§9tf  note,  in  Vii^nia»  cane  before  the  court  below  about  a  Tear  bor 
fore  their  decifioiifin  the  prefent  cafe.  It  was  in  the  cafe  oi  Dunhp 
V.  Silvtr  and  otbersy  argued  at  July  term  1801  in  Alexandria.  The 
court  took  die  Tacation  Co  cotifider  the  cafe»  and  exaniiae  the  law^ 
and  at  the  fucceeding  term  judgment  was  rendered  for  the  p^intiff  by- 
Kilty,  chief  judge,  and  Cranch^  aififtant  judge,  contrary  to  die  opinion 
#f  jtfdgeMarftalK 

*Tht  cafe  was  diis.  James  Cavan  made  a  promiflbry  note,  by  which 
he  promiied  to  pay  to  Silver  et  al.  or  order,  fixty  days  after  date,  4$oo 
dollars  for  value  received,  negotiable  at  the  bank  of  Alessandria.  Sil- 
ver et  al.  indorfed  the  note  to  Downing  and  Dowell  in  thefe  words, 
^  pay  die  contents  to  Downing  and  Dowell,"  who  indorfed,  <<  pay  the 
X  contents  to  John  Dunlop  or  order.^  Dtinlop  had  obtained  judgment 
on  die  noteagaifift  Cavan,  the  maker,  who  was  taken  upon  the  execu- 
tion, and  took  the  oath  of  an  infolvent  debtor. 

The  declaration  had  two  counts.  liL  A  fpecial  count  ftating  the 
Making  and  itidorfing  the  note,  the  fuit,  judgment,  cxecnticHi  and  in- 
ibl^ency  of  Cavan,  by  reafon  whereof  the  defendant  became  liable, 
IStc.     2dly.    hidebkatus  affiimfjit  for  money  bad  and  rn^vtd* 

The  pka  was  non  affumfifoy  and  a  verdi£V  was  taken  for  the  plaintiff, 
fttbje£l  to  the  opinion  of  ue  eouvt  upon  the  point,  whether  the  holder 
can  maintain  an  adion  agakift  the  remote  indorfer  of  a  promiflbry  note.. 

The  ftatnte  of  j  and  4  Anne,  c.  9,  reipeAing  promiflbry  notes,  is  not  in 
force  in  Virginia ;  but  dievt  is  an  zGt  of  aflembly,  1766,  chap,  apy  by 
which  it  is  enad^ed  that  «  an  a£bion  of  debt  may  be  maintained  upon  a 
^  note  or  writing,'  by  which  the  perfbn  figning  the  fame  fliaU  promife 
«  or  obH|e  himfelf  to  pay  a  fom  of  money,  or  quantity  of  tobacco,  *to 
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•*  another;**  and^diat  ^  affignmenes  of  bondi»  biHt  and  promiftty 
^  notes,  and  other  writings  obligatory,  for  pajrment  of  money  or  to- 
M  h^co,  JtaU  hi  valid :  and  an  affignee  of  any  fuch  may  thereapoa 
<<  maintain  an  a£kion  of  debt  in  his  own  name ;  but  fhall  allow  all  jaft 
^  difcounts,  not  only  againft  himfelf^  but  againft  the  affignor,  before 
<<  notice  of  the  affignment  was  given  to  the  defendant.'' 

It  will  be  obfenred  that  this  a£k  gives  no  a£lion  againft  the  indorfer, 
or  affignor,  nor  does  it  make  any  diftin£lion  between  notes  payable  to 
§rdir^  and  thofe  payable  only  to  the  payee.  Hence,  perhaps,  it  may  be 
inferred  that  it  left  fuch  inftruments  as  the  parties  themfdvcs  by  the 
<)riginal  cootraA  had  made,  (or  intended  to  make,)  negatiaUe^  to  be 

gvem^d  by  fuch  principles  of  law  as  may  be  applicable  to  thofe  in- 
uments.     At  any  rate  it  feemed  to  be  admitted  that  die  aft  did  not 
afieA  the  prefent  cafe. 

The  principal  queftton  then  is,  whether  this  aAion  could  have  bees 
fupported  in  England  before  the  ftatute  of  Anne. 

L  In  order  to  afcertain  how  the  law  ftood  before  that  ftatate  it 
maybe  neceflary  to  examine  how  far  the  cuftom  of  merchants,  or  the 
lex  mertateria^  was  recognized  by  the  courts  of  juftice,  and  by  what 
means  the  common  law  forms  of  judicial  proceedings  were  adapted  to 
its  principles* 

A  dilKnftion  feems  to  have  been  made  veiy  early  between  Ac  con- 
tra As  of  merchants,  (efpecially  of  foreign  merchants, )  and  thofeofothcf 
people.  Nearly  fix  hundred  years  ago,  we  find  their  *'  oidamlri^' 
**fiiIcu/fom"  protc^ied  by  the  great  charter  of  Englifli  liberties  (mag- 
na charta,  c.  30.)  Peculiar  privileges  were  alfo  granted  them  more 
than  560  years  ago,  by  the  ftatute  di  Acton  Bumd  d^  mercatvrHnff  1 1 
Ed.  I,  and  thejlatute  of  merchants^  1 3  Ed.  I.  And  in  the  reign  of  Ed« 
.3d.  many  ftacutes  were  made  for  their  encouragement,  in  feme  of 
which,  particutorly  in  27  Ed.  3.  c.  19  &  20,  the  law  merfhani  is  ex* 
prefsly  recognized.  In  the  13th  Ed.  4.  9,  10,  (cited  by  MoUoy,book 
3d.  c.  7.  $.  15.)  it  is  faid  that  «  a  merchant  ftranger  ouide  ftait  before 
^«  the  king's  privy  council,  for  ceruin  bails  of  filk  fdooioufly  tiktn 
«  from  him,  wherein  it  was  moved  that  this  matter  ihoiild  be  i^; 
««  at  common  law ;  but  the  lord  chancellor  anfwered,  /At/  '^  ^"^ 
^  is  brought  by  a  merchant  nJ»  is  not  bound  to  fug  according  to  tit  ^V 
•<  tbeland^  nor  to  tarry  the  trial  of  twelve  men.^ 

The  cuftom  of  merchants  is  mentioned  in  34  iFf.'S.  cited  in  Bn*^ 
Tit.  Cuftonu  pi.  59,  where  it  was  pleaded  as  a  cuftom  between  «*• 
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oliants  throughout  the  wMe  realm,  and  the  plea  was  adjudged  bad, 
hecaufe  a  cuflom  tbrtmghout  the  whole  realm  was  4he  common  law*  And 
for  a  long  time  it  was  thought  neceflary  to  plead  it  as  a  cuftom  be- 
tween merchants  of  particular  places,  viz.  as  a  cuftom  among  mer- 
chants refiding  in  London  and  merchants  in  Hamburgh,  &c.  By  de- 
grees, however,  the  courts  began  to  confider  it  as  a  general  cuftom. 
Co.  Lit.  182.  2.  Inft.  404.  And  in  the  time  of  James  ift,  CL  % 
Hoiart  in  the  cafe  of  Vanheath  v.  Turner^  Winch  24,  faid,  that  "  the 
*<  cuftom  of  merchants  xis  part  of  the  common  law,  of  which  the 
**  judges  ought  to  take  notice."  It  was  ftill  however  deemed  neceflary 
to  fet  forth  the  cuftom  fpecially ;  and  in  that  form  the  precedents  con- 
tinued for  fome  time  after.  Indeed  the  pleadings  continued  in  that 
form  long  after  the  courts  had  decided  it  to  be  unnecefiary.  Lord  Coke 
in  his  commentary  on  Littleton,  (firft  publiflied  in  \6^%^^  folio  182 
(a.)  fpeaking  of  the  lex  mercatoria^  fays,  <<  which,  as  hath  been  faidy 
**  if  part  of  the  laws  of  this  realm  J*     Sec  alfo,  2  Infi.  404. 

But  after  this,  in  the  year  1640,  in  Eaglechild^s  cafe,  reported  in 
He/ty  167.  to*  Lit.  rep.  363.  6  Cur.  i.  it  was  faid  to  have  been  ruled 
in  B.  R.  <<  that  upon  a  bill  of  exchange  between  party  and  party  who 
M  were  not  merchants,  there  can  not  be  a  declaration  upon  the  law 
<<  merchant  s  but  there  may  be  a  declaration  upon  affumpfit^  and  give  the. 
"  acceptance  of 7the  bill  in  evidence."  This  decifion  feemed  to  confine' 
the  operation  of  the  law  merchant,  not  to  contra£^s  of  a  certain  de- 
fcription,  but  to  the  perfons  of  merchants :  whereas  the  cuftom  of 
merchants  is  nothing  more  than  a  rule  of  conflruBion  of  certain  contraSis* 
yac.  Law  diSt.  Tcmlin.  Tit.  cufiom  of  merchants,  l^aglechild's  cafe, 
however,  was  over-ruled  in  the  18  Car.  i.  B.  R.  (1666,)  in  the  cafe 
of  Woodward  V.  Rowe^  2  Keb.  105,  13^,  which  was  an  a£lion  by 
the  indorfee  againft  the  drawer  of  a  bill  of  exchange*  <<  The  plain- 
<<  tiff  counted  on  the  cuftom  and  law  of  the  realm^  that  if  any  man 
<<  writes  a  bill  to  .another,  then  if  he  to  whom  the  bill  is  dire£led, 
<<  do  not  pay  for  the  .value  received  by  the  maker,  the  maker  of  fuch 
«  bill  ihould  pay."  « It  was  moved  in  arreft  of  judgment,  that  this 
<<  count  is  iil,  the  general  cufiom  being  the  law ;  and  it  doth  not 
<<  appear  to  the  court  that  there  is  any  fuch  law.  Sed  curia  contri,  that 
<<  by  the  common  law,  a  man  may  refortto  him  that  received  the  money^ 
«  if  he,  to  whom  the  bill  was  direAed,  refufe."  It  was  afterwards 
moved  again  that  this  <<  is  only  a  particular  cuftom  among  merchants^ 
><  and  not  common  law  /  but^  curiam,  the  law  of  merchants  is  the  law 
«<  of  the  land ;  and  the  cuftom  is  good  enough  generally  ^ir  any  man^ 
<<  without  naming  him  merchant  $  judgment  pro  plaintiff,  per  totam  cu» 
•«  riam,  and  they  will  intend  that  he,  of  whom  the  value  is  faid  to  be  re^ 
*«  ceivedby  the  defendant,  was  the  plaintiff* sfervant J* 

A3 
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The  fame  principle  was,  two  yean  afterwards,  recognized  in  sa 
mftonymous  czlt  {bat  beUcTcd  to  be  MUt^fi s  czfc  vid.  i.  Mod.  286.) 
in  the  exchequer,  reported  in  Hardres  485.  Micb,  20  Car.  2^,  fi66S.) 
Where  the  plaintiflF  declared  on  the  cufiom  ef  England^  and  after  ver- 
did,  Offley  moved  in  arreft  of  judgment,  becaufe  the  <<  plaintiff 
**  had  declared  that^  eonfuetudinem  Anglut^  &c.  which  he  faid  was 
^  naught,  becaufe  the  eufl^m  of  England  is  die  law  of  England^  and 
<*  what  the  judges  are  bound  to  take  notice  of;  and  that  therefore  the 
<*  confuetudo  Anglia  ought  to  have  been  omitted.'* 

But  the  chief  Baron  faid,  <<  But  for  the  plaintiffii  inferting  die  cuf- 
^  torn  of  the  realm  into  his  declaration  here,  I  hold  that  to  the  mcxe 
M  furpluflage  and  redundancy,  which  does  not  vitiate  the  declaradon.** 
And  again  he  fays,  <<  It  were  worth  while  to  enquire  what  die  cooife 
<<  has  been  amongft  merchants ;  or  to  AmSt  an  ifliie  for  trial  of  the 
<<  cuftom  among  merchants  in  this  cafe ;  for  although  we  muft  in  gt- 
««  nercd  take  notice  of  the  law  of  merchants ;  yet  all  their  cuftoms  wc 
^  can  not  know  but  by  information/'  Afterwards  in  dedaring  their 
opinions  the  court  faid  **  that  this  courfe  of  accepting  bills  being  a 
^  general  cuflom  amongft  all  traders  both  within  and  without  the  reahn, 
^  and  having  every  where  that  efied  to  make  the  acceptor  fubjed  to 
M  pay  the.  contents,  the  «  court  muft  take  notice  of  that  cuftom." 

Notwithftanding  thefe  decifions,  the  queftion  was  again  made  about 
twenty  years  afterwards  in  the  cafe  of  Carter  v.  Downijh^  i   W,  and 
M.  anno  1688,  1  Shower  127,  in  the  exchequer  on  a  writ  of  error  iioin 
the  King's  Bench.     The  defendant  had  covenanted  to  pay  all  hills 
which  ihould  be  drawn  on  him  in  favour  of  the  plaintiff  on  account 
of  1000  kentals  of  fiih,  and  the  breach  afligned  was  the  non-payment 
of  a  certain  bill.     The  defendant  pleaded  that  the  plaintiff  by  indorfe- 
ment  on  the  bill,  according  to  the  cuftom  of  mercbantSj  appcnnted  the 
payment  to  Herbert  Aylwin  or  his  order,  who  indorfed  it  to  Taflel, 
to  whom  die  defendant  paid  it.     To  this  plea  there  was  a  demurrer, 
"and  joinder.     One  of  the  errors  afligned  was  that  the  defendant  had 
not  fet  forth  a  particular  cuftom  to,  warrant  the  indorfement.  To  which 
it  was  anfwcred,  **  that  the  law  and  cuftom  of  merchants,  wamnt 
<<  the  indorfement  of  foreign  bills  of  exchange,  and  for  diat  all  die 
<<  book  cafes  on  foreign  bills  are  a  proof;  and  that  fuch  indorfement  s 
*•  doth  really  transfer  the  property  of  the  money,  or  contents  in  fuch 
^  bills,  to  the  indorfee,  and  that  all  this  law  of  merchants  is  part  rf the 
*<  law  tf  the  landi  and  the  judges  are  obliged  to  take  notice  of  tiiat 
«  as  weU  as  of  any  other  law."    And  the  following  cafes  were  cited, 
1  Infl.  182,  (a.)    2/^.58,204.   A   N.  B.  117. — Rig.  135.-13 
Ed.  4,  9. — 4  Rep.  76,  Hollands s  cafh^Fitx.  at.  Tit.  account^  127. 
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L»rd  chief  jufii€€  PoUe$cfen.  <<  As  to  that  of  the  lavf  rf  merchants^  t 
^  think  we  are  bound  t9  take  notwe  of  it^  as  we  do  of  that  of  furvivor* 
^  fliip  and  account,  and  this  is  as  well  known." 

Ventris  concurred,  and  they  all  inclined  to  reverfe  the  judgment  $ 
but  upon  Tremayne's  importunity,  adjomatur. 

Three  years  after  this,  however,  the  point  was  again  made,  in  the 
akoi Mogadara  v.  Holt^  3  W.  and  Af.  i  Show.  318,  and  i2  Mod,  15* 
16.  Anno  1699,  where  it  was  held  by  Holt,  chief  juftice,  and  the 
whole  court,  «  that  the  law  of  merchants  isyW  gtntium^  an«l  part  of 
^  common  lawy  and  ergo^  we  ought  to  take  notice  of  it,  when  fet  forth 
^  in  pleading.  And  ^«  though  the  plaintiff  hath  alleged  a  cuftom 
<<  contrary  to  fiadl,  yet  that  is  but  furpluffage  %  and  he  needed  not  to 
•*  have  aileged  a  cufiom*^     Jud.  pro  quer. 

Not  fatisfied  with  thefe  adjudications,  the  queftion  was  again  agi- 
tated, two  years  afterwards,  in  the  exchequer,  on  a  writ  of  error  from 
the  king's  bench,  in  the  cafe  of  Williams  v.  Williams^  Carth,  269^ 
Pofch.  5.  Wi  and  M.  Anno  1693,  where  <<  the  only  error  infifted  oa 
^  was  that  tbe  plaintiff  had  not  declared  on  the  cuftom  of  merchants 
^  in  Londm^  or  any  other  particular  place,  (as  the  ufual  way  is)  but 
^  had  declared  on  a  cuftom  through  ail  England^  and  if  fo,  'tis  the  com^ 
<<  mon  lawy  and  then  it  ought  not  to  be  fet  out  by  way  of  cuftom ;  and 
*^\i  it  is  a  cuftom,  then  it  ought  to  be  laid  in  fome  particular  place 
<<  from  whence  a  ventie  might  arife  to  try  it.  To  which  it  was  an- 
'<  fwered,  that  this  cuftom  of  merchants^  concerning  hiiU  of  exchange^  is 
**  part  of  the  common  lanvj  of  which  the  judges  will  take  notice  epcof 
^'jScioy  as  it  was  refolded  in  the  cafe  of  Carter  v.  Downiftj ;  and  there- 
'<  fore  it  is  needlefs  to  fet  forth  the  cuftom  fpecially  in  the  declaration, 
<<  for  it  is  fufficient  to  fay  that  fuch  a  perfon,  fecundum  ufum  et  confue^ 
<<  tudinem  mercatorum^  drew  the  bill ;  therefore  all  the  matter  in  the 
^  declaration  concerning  the  fpecial  cuftom  was  merely  furpluffage^ 
^  smd  the  declaration  good  without  it.    The  judgment  was  affirmed*** 

Similar  do€brine  was  alfo  hdd  by  lord  Holt,  in  the  fame  term,  in 
the  cafe  of  Hodges  v.  Steward,  12  Mod.  37.  Pqfch.  5.  W.  and  M^ 
Anno  1693. 

Again  in  Hillary  term^  B.  R,  8  and  9.  XT,  3,  Anno  1697,  Pinlney 
v.  Hallj  I  hrd  Ray.  175,  the  exception  was  taken,  ^f  that  the  dechi- 
"  ration  being  ^r  confuetudinem  Angliay  &c.  was  ill,  becaufe  the  cuftom 
^  di  England  \%  the  law  of  England,  of  which  the  judges  ought  to  take 
<<  notice  without  pleading.     Sed  non  allocatur.    For  though  heretofore 
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«<  this  haa  been  allowed,  yet  of  late  time  it  has  always  been  oVer-nil- 
<<  ed."  And  another  exception  wa&^  <<  that  though  /ex  mercatoria  is 
<<  part  of  the  law  of  England,  yet  it  is  but  a  particular  cuftom  amon; 
<<  merchants ;  and  therefore  it  ought  to  be  fliewn  in  London,  or  fome 
<<  other  particular  place.  Bed  non  aUocatur.  For  the  cuftom  is  not  re- 
<<  ftrained  to  any  particular  place. 

•  The  fame  principles  were,  in  the  fame  term,  in  the  common  pkas^ 
held  in  the  cafe  of  Bromwch  v.  Lcjd^  HUlary  iermt  8.  0^.  3.  2  LmOv. 
158$,  where  7V^^,  chief  jufiice^  faid  «  That  bills  of  exchange  at  firft 
«  were  extended  only  to  merchants firangers^  and  afterwards  to  m/vaJ 
^  bills  between  merchants  trading  one  with  another  here  in  England ; 
«  and  after  that  to  all  traders  and  dealers^  and  of  late  to  all  perfins^ 
**  trading  or  not :  and  there  was  no  occafion  to  allege  any  cu/lom  ;  and  that 
*<  was  not  denied  by  any  of  the  other  juftices.'* 

In  the  \oth  of  W.  3.  Anno  1698,  B.  R.  i  hrdRay.  360,  Hawkins 
V.  Cardjf  an  aAion  was  brought  on  a  promiflbry  note  made  by  the 
defendant  and  indorfed  by  the  payee  to  the  plaintiff  for  part  only,  who 
declared  on  the  cuftom  of  merchants  for  fuch  an  indorfement.  Bat 
on  demurrer  it  was  adjudged  ill.  "  For  a  man  cannot  apportion  fuch 
«  perfonal  contradl,  for  he  cannot  make  a  man  liable  to  two  adUons, 
«<  where  by  contra^  he  is  liable  but  to  one."  And  Holt,  chief  juftice, 
faid  <<  this  is  not  a  particular  local  cuftom,  but  the  cy^om  of  merchants, 
'<  of  which  the  law  takes  notices  and  therefore  the  court  cannot  take 
^«  the  cuftom  to  be  fo.'* 

Judgment  for  defendant* 

Four  years  after  this,  in  the  cafe  of  Buller  v.  Crips,  a  Anne,  B.  R- 
6  Mod.  29,  Anno  1702,  lord  Holt  faid,  «  I  remember  when  adions 
'<  upon  inland  bills  jof  exchange  did  firft  begin  ;  and  there  they  laid  a 
<<  particular  cuftom  between  London  and  Briftol,  and  it  was  an  adioii 
^  againft  the  acceptor^  The  defendant's  counftl  would  put  them  to 
« prove  the  cuflom  ;  at  which  Hale,  who  tried  it,  laughed  and  faid, 
^<  they  had  a  hopeful  cafe  pt^t.  And  in  my  lord  North's  time.it  was  laid, 
**  that  the  cuftom  in  that  cafe  was  part  of  the  common  law  of  Englad, 
«<  and  the  aflions  (incc  became  frequent  as  the  trade  of  the  nation  did 
'<  encreafe ;  and  all  the  difference  between  foreign  and  inland  bills  is, 
^<  that  foreign  bills  muft  be  protefted  before  a  public  notary,  before 
<<  the  drawer  may  be  charged ;  but  inland  bills  need  no  protdt" 

In  the  year  1 760,  in  the  cafe  of  Edie  v.  the  E.  India  Company,  I  G. 
J,  2  Bun  1226,  Mr.juflice  Fo/lertiii,  «  much  has  been  faidaboptth^ 
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^  cuftom  of  merchants  ;  but  the  cuftom  of  tnercbantSj  or  law  of  met- 
<<  chants,  is  the  law  of  the  kiugdomy  and  is  part  of  the  common  law..  Peo- 
«  pie  do  not  fufEciently  diftinguifh  between  cuftoms  of  different  forts. 
<<  The  true  diftindion  is  between  general  cuftoms  (which  are  part  of 
<<  the  common  law)  and  local  cuftoms,  (which  are  not  fo.)  This  cuf- 
<<  torn  of  merchants  is  the  general  law  of  the  kingdom^  part  of  the  common 
«  laWf  and  therefore  ought  not  to  have  been  left  to  the  jury,  after  \t  has 
<<  been  already  fettled  by  judicial  determinations."  And  in  the  fame 
cafe,  p.  1228,  Mr*  juftice  Wilmot  fays,  "  The  cuftom  of  merchants  is 
<<  part  oftbt  law  of  England ;  and  oourts  of  law  muft  take  notice  of  it 
«<  as  fuch»  There  may  indeed  be  fome  queftions,  depending  upon 
<<  cuftoms  among  merchants,  where  if  there  be  a  doubt  about  the  cuftom^ 
'<  it  may  be  fit  and  proper  to  take  the  opinion  of  merchants  thereupon ;, 
<<  yet  that  is  only  where  the  law  remains  doubtful.  And  even  there 
«  the  cuftom  muft  be  proved  by  faBsy  not  by  opinion  only  ;  and  it 
<<  muft  alfo  be  fubjed^  to  the  controui  of  law." 

In  the  cafe  of  Pillans  and  Rofe  v.  Van  Mierop  and  Hopkins^  3,  Bur. 
1669,  hrd  Mansfield  fays,  <<  The  laiw  of  merchants^  and  the  law  of  the  land 
«  is  the  fame*  A  witnefs  cannot  be  admitted  to  prove  the  law  of  mer- 
^  chants.     We  muft  confider  it  as  a  point  of  /aw" 

Sir  Matthew  Hale,  in  his  hiftory  of  the  common  law  of  England, 
firft  publiihed  in  1713,  '^d  Ed.  p.  24,  25,  fpeaking  of  the  common 
law,  as  it  is  taken  in  its  proper  and  ufual  acceptation,  fays,  <<  And  be«f 
«  fides  theie  more  common  and  ordinary  matters  to  which  the  com* 
<<  mon  law  extends,  it  likewife  includes  the  laws  applicable  to  divers 
«  matters  of  very  great  moment ;  and  though  by  reafon  of  that  appli- 
«  cation,  the  faid  common  law  aflumes  diverfe  denominations,  yet  they 
<<  are  but  branches  and  parts  of  it ;  like  as  the  fame  ocean,  though  it 
"  many  times  receives  a  different  name  from  the  province,  fliire,  ifland^ 
«<  or  country  to  which  it  is  contiguous,  yet  thefe  ace  but  parts  of  the 
<(  fame  ocean. 

«  Thus  the  common  law  includes,  lex  prerogativaj  as  it  is  applied 
««  with  certain  rules  to  that  great  bufinefs  the  king's  prerogative  ;  fo 
<<  it  is  called  lexforefta^  as  it  is  applied  under  its  fpecial  and  proper 
«  rules  to  the  bufinefs  of  forefts  \  fo  it  is  called  lex  mercatoria,  as  it  is 
<*  applied  under  its  proper  rules,  to  the  bufinefs  of  trade  and  commerce." 

To  thefe  authorities  will  be  added  only  that  of  Chriftian  in  his  note 
*•  to  I  BL  Com.  75.  '<  The  lex  mercatoria,  or  cuftom  of  merchants, 
**  like  the  lex  et  confuetudo  parliamenti,  defcribes  only  a  great  divifion  of 
<<  the  law  of  England.     The  laws  relating  to  bills  of  exchange,  infp- 
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«<  mice,  and  all  mercantile  contradsi  are  as  mttch  the  general  Urns  tf 
<<  the  landi  as  the  laws  relating  to  marriage,  or  murder." 

This  chronological  lift  of  authorities  tends  to  elucidate  the  manner 
in  which  the  cuftom  of  merchants  gained  an  eftabliOiment  in  the  ccmrts 
of  law,  as  part  of  the  common  or  generaflaw  of  the  land ;  and  (hews 
that  it  ought  not  to  be  confidered  as  a  fyftem  conirary  to  the  common 
kw,  but  as  an  eflential  conftituent  part  of  it,  and  that  it  always  was  of 
coequal  authority  ^  far  as  fubjeds  ezifted  for  it  to  a£l  upon.  The  rea^ 
fon  whj  it  was  not  recognized  by  the  courts,  and  reduced  to  a  regular 
fyftem  as  foon  as  the  laws  rebting  to  real  eftate  and'^the  pleas  of  the 
crown,  feems  to  be,  that  in  ancient  times  the  queftions  of  a  mercantik 
nature,  in  the  courta  of  juftice,  bdre  no  proportion  to  thofe  relsitingto 
the  former  fubje^s.  Before  the  time  of  James  ift,  we  have  fcarody 
a  mercantile  cafe  in  the  books ;  and  yet  long  before  that  time,  the 
laws  refpe£ling  real  eftates  and  the  criminal  code  were  nearly  as  weH 
underftood  as  they  are  at  this  day.  Hence  it  cannot  be  a  matter  of 
great  forprize,  that  the  principles  of  commercial  law  which  bave  been 
developed  by  the  exigencies  of  modern  times,  (hould  have  been,  by 
feme,  confidered  as  exceptions  from  the  general  principles  of  the  com- 
mon law«  The  truth  feems  to  be,  that  the  j^rinciplesof  the  coramoo 
law  have  not  been  changed,  nor  innorated  upon,  by  the  introduction 
of  tfaofe  commercial  principles,  but  diat  thefe  principles  have  exifted 
from  the  earlidft  times,  even  from  the  rudeft  ftate  of  commerce,  and 
she  only  reafon  why  we  do  not  find  them  in  the  ancient  books,  is, 
ihat  the  circumftances  had  never  occurred  which  rendered  it  neceia* 
ry  to  draw  them  forth  into  judicial  decifion. 

Another  reafon  perhaps  why  we  fee  fg  much  tardincfs  in  the  courts 
in  admitting  the  principles  of  commercial  law  in  prafiice,  has  been  the 
obftinacy  of  judicial  forms  of  procefs,  and  the  difficulty  of  adapting 
themto  thofe  principles  which  were  not  judicially  eftablifhed  until  after 
thofe  forms  had  acquired  a  kind  of  fandtity  frem  their  Idng  ufe.  Much 
H>f  the  ftability  of  the  Engliih  jurifpnidence  is  certainly  to  be  attributed 
to  the  permanency  of  thofe  forms  \  and  although  it  is  right  diat  efta- 
blifhed forms  ihould  be  refpeAedy^yet  it  muft  be  acknowledged  that 
they  have  in  fome  meafure  obftruded  that  gradual  amelioration  of  the 
jurifpnidence  of  the  country  which  the  progreffive  improvement  of  the 
ftate  of  civil  fociety  demanded.  It  required  the  tranfcendent  talents  ani 
the  confidence  in  thofe  talents,  which  were  poflefled  by  lord  Mansfield, 
to  remove  thofe  obftru£lions.  When  he  afcended  the  bench  he  found 
juftice  fettered  in  the  forms  of  law.  It  was  his  talk  to  burft  thofe  fet- 
"  cers,  and  to  transform  the  chains  into  inftruments  of  fubftantial  jnftke. 
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yrom  that  time  a  new  sera  comnienced  in  die  hiftor|r  of  Englifli  ji>- 
,  fifprudence.  Hit  fagacity  difcovered  thofe  intermediate  terms,  thofe 
minor  propofitions,  which  feemed  wanting  to  cotmt&  the  newly  dcs* 
▼eloped  principles  of  commercial  law,  with  the  ancient  doArines  of 
the  common  law,  and  to  adapt  the  accuftomed  forms  to  the  great  and 
important  purpofe«  of  fubftantial  juftice,  in  mercantile  tranfa^^ions. 

II.  Forms  of  pleading  often  tend  to  elucidate  the  law.  By  oly- 
ferving  the  forms  of  declarations  which  have,  from  time  to  time,  been 
adopt^  in  anions  upon  bills  of  exchange,  we  may  perhaps  difcover 
the  fteps  by  which  the  courts  allowed  aftions  to  be  brought  upon  them 
as  fubftantive  caufes  of  z&ion,  without  alleging  any  confidcratbn  for 
the  making  or  accepting  them,  llie  firft  forms  which  were  ufed  tak<r 
no  notice  of  the  cuftom  of  merchants  as  creating  a  liability  diftinft 
from  that  which  arifes  at  common  law ;  but,  by  making  ufe  of  feve-* 
ral  fifkions,  bring  the  cafe  within  the  general  principles  of  a{%ions  of 
affiimpfit.  The  oldeft  form,  which  is  recollected,  is  to  be  found  in 
Ra/leU '/  Entrusyfol.  i  o.  (a.)  under  the  head  **  a^ion  on  the  cafe  upon 
^  promife  to  pay  money."  Raftell  iiniihed  his  book,  as  appears  by- 
his  preface,  on  die  28th  of  March,  1564,  and  gathered  his  forms 
from  four  old  books  of  precedents  then  exifting.  This  decbration  iiets 
forth  that  A.  complains  of  fi.  &c.  for  that  whereas  the  faid  A.  by  a 
certain  I.  C.  his  fufficient  attorney,  faAor  and  deputy  in  this  behalf, 
on  fuch  a  day  and  year  at  L.  at  the  fpecial  inftance  and  rcqueft  of  the 
faid  B  had  delivered  to  the  £iid  B.  by  the  hands  of  the  faid  I.  C.  to  the 
proper  ufe  of  the  faid  B.  ^.  1 10  8  4  lawful  money  of  England  \for 
wbici  faid  ;^*  1 10  8  4  fo  to  the  faid  B.  delivered,  he,  the  faid  B.  then 
and  there  to  the  faid  I.  C.  (then  being  the  fufBcient  attorney,  h&or 
and  deputy  of  the  faid  A.  in  this  behalf,)  faithfully  promifed  and  un- 
dertook, that  a  certain  Jotn  of  G.  well  and  faithfully  would  content 
and  pay  to  Reginald  S.  (on  fuch  a  day  and  year  and  always  afterward^ 
hitherto  the  fufficient  deputy,  faftor  and  attorney  of  the  faid  A.  in 
this  behalf,)  443^  ducats,  on  a  certain  day  in  the  declaration  motion* 
ed.  And  if-  the  aforefaid  John  of  G.  fliould  not  pay  and  content  the 
faid  Reginald  S.  the  faid  443f  ducats,  at  the  time  above  limited,  that 
then  die  faid  B.  would  well  axid  faithfully  pay  a^d  content  the  faid  A» 
j^.  no  8  4  lawful  money  of  England,  with  all  damagis  attd  interi/i 
tbereefj  whenever  he  (bould  be  thereunto  by  the  faid  A.  requefted.  It 
then  avers  that  the  faid  443I  ducats  were  of  the  value  of  ^.  1 10  8  4 
lawful  money  of  England,  diat  John  of  G.  had  not  paid  the  ducats 
^  Reginald  S.  and  that  if  he  had  paid  them  <<  to  the  faid  R.  I.  B.  and 
*<  their  aflbciates,  or  to  either  of  them,  then  the  faid  443 1  ducats 
<<  would  have  come  to  the  benefit  and  profit  of  the  faid  A*  Yet  the 
^  faid  B.  contriving  the  aforefaid  A.  of  the  faid  £*iio  8  4  and  of 
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<<  the  damages  and  intereft  thereof,  falfelj  and  fubtilly  to  deceite  atul 
«  defraud,  the  fame,  or  any  part  thereof,  to  the  faid  A.  althougl^  of- 
<<  ten  thereunto  required,  according  to  his  promife  and  undertaldiig 
^*  aforelaid,  had  not  paid  or  in  any  manner  contented,  whereby  die 
<<  faid  A.  not  only  the  profit  and  gain  which  he,  the  faid  A.  with  the 
<<  faid  ;^.  1 10  8  4  in  lawfully  bargaining  and  carrying  on  commerce 
«  might  hare  acquired,  hath  loft ;  but  alfo  the  faid  A.  in  his  credit 
«  towards  diverfe  fubje£ls  of  our  lord  the  king  (efpecially  towards  R. 
•'  H.  and  I.  A*  to  whom  the  faid  A.  was  indebted  in  the  fum  of 
«<  /•  I  lo  8  4  and  to  whom  the  faid  A.  had  promifed  to  pay  the  fame 
<<  £•  ii«  8  4  at  a  day  now  paft,  in  the  hope  of  a  faithful  perfonn* 
V(  ance  of  the  promife  and  undertaking  aforefaid,)  is  much  injured, 
^  to  his  damage,  &c.  This  declaration  feems  to  have  been  by  the 
indorfee  of  a  bill  of  exchange  againft  the  drawer.  For  although  no- 
thing is  faid  of  a  bill  of  exchange,  or  of  the  cuftom  of  merchaatsi 
yet  ^e  fa£ls  ftated  will  apply  to  no  other  tranfatiion.  It  appears  that 
ducats  were  to  be  given  for  pounds  fterling,  this  was  in  fad^  an  ex- 
change ;  again,  the  defendant  promifed  to  re-pay  the  original  money 
advanced  tvith  alt  damages  and  interejl  s  this  is  the  precife  obligation  of 
the  drawer  of  a  bill  of  exchange,  according  to  the  Uvw  merchant.  Be- 
fides,  the  tranfa£lion,  if  literally  true  as  fet  forth  in  the  declaration, 
was  at  leaft  a  very  uncommon  one.  A.  is  fuppofed  to  make  I.  C  his 
stttomey  for  the  purpofe  of  paying  /.i  lo  to  £•  and  toreceiye  a  pro- 
mife from  B.  that  John  of  G.  (hould  pay  to  Reginald  S.  443  ducats. 
And  A.  is  alfo  fuppofed  to  have  made  Reginald  S.  his  attorney  for  the 
purpofe  of  receiving  the  ducats.  Such  a  tranfadion  muft  certainly 
be  very  rare,  efpecially  as  it  was  fo  much  eafier  to  have  done  the  fame 
thing  in  fubftance  by  a  fimple  bill  of  exchange. 

In  the  oldeft  books  extant  in  the  Englifli  language  on  the  fubjed  of 
the  law  merchant,  \\z.  Malynes^slex  mercatoria^  written  in  1622,  and 
Mariu/s  advice^  which  appeared  in  1651,  it -is  faid  that  regularly 
there  are  four  perfons  concerned  in  the  negotiating  a  bill  of  exchange. 
A.  a  merchant  in  Hamburgh,  wanting  to  remit  money  to  D.  in  En^ 
gland,  pays  his  money  to  B.  a  banker  in  Hamburgh,  who  draws  a  bill 
on  C.  his  corrcfpondent  or  factor  in  England,  payable  to  D.  in  En- 
gland, for  value  received  of  A.  But  in  the  declaration  above  recited 
there  ztcjive  perfons  concerned  \  and  if,  as  is  fuppofed,  that  tranf- 
a^ion  was  upon  a  bill  of  exchange,  the  fifth  perfon  muft  have  been 
an  indorfee,  or  aflignee  of  the  bill.  Another  xeafon  for  fuppofing  this 
to  be  the  cafe,  is,  tJhat  Rafteil  has  no  other  form  of  a  declaration  by 
an  indorfeiy  although  he  has  two  by  the^ay^^,  viz.  one  againft  an  accept- 
or and  one  againft  a  drawer. 
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In  -^t  declaration  of  payee  v.  acceptor^  fii.  338.  (a.)  the  foreign  mcr^ 
chaint  who  paid  the  1400  crowns  to  the  drawer  of  the  bill  in  France, 
to  be  remitted  to  the  piaintiiF  (the  payee)  in  England,  is  ftated  to  be 
the  flahitijp^  fadof ;  and  the  drawer  of  the  bill  is  ftated  to  be  the 
faAor  of  the  defendant  (the  acceptor)  fo  that  the  pkintiff,  by  his  fac^ 
tor,  is  fuppofed  to  pay  to  the  defendant,  through  the  medium  of  the 
defendant's  fa£kor,  the  1400  crowns,  in  confideration  of  which  it  is 
averred  that  the  defendant  in  England,  promifed  the  plaintiff  to  pa^ 
him  ^.414  3  4  lawful  money  of  England.     'V.« 

This  declaration  fets  forth  that  whereas  the  plaintiflT  on  the  toth 
June,  37  Elia.  at  Rochelle  in  France,  in  parts  beyond  feas,  by  the  hands 
of  a  certain  T.  S.  then  the  foBor  of  the  plainlif :  at  the  requeft  of  4 
certain  R.  JV,  then  thefaBor  of  the  d^endant^  delirercd  and  paid  to  the 
fald  R.  W.  then  thefaShr  rf  the  defindant^  to  the  ufe  of  the  defendant^ 
as  much  ready  rtioney  as  amounted  to  1400  French  crowns,  of  the 
money  of  France,  in  parts  beyond  fea,  at  the  rate  of  5/ it  lawful 
money  of  England  for  each  French  crown  :  And  thereupon  the  faid 
R.  W,  at  Rochelle  aforefaid,  then  delivered  to  the  faid  T.  8.  three  b91i 
of  exchange,  vi2.  firft,  fecond  and  third.  In  the  firft  of  which  bills 
of  exchange  the  faid  R.  W.  requefted  the  defendant  tp  pay  t<^  the 
plaintiff  at  L.  ^.  414  3  4  lawful  money  of  England,  at  the  end 
of  thirty  days  next  after  fight  of  that  bill  of  exchange,  (the  fecond 
and  third  bills  of  exchange  to  the  plaintiff  not  paid).  It  then  fet# 
fordi  the  tenor  kA  the  fecond  and  third  bills,  and  then  avers  that  the 
defendant y  on  the  day  and  year  firft  aforefaid,  at  the  city  of  E.  in  the  coun- 
ty of  the  faid  city,  in  confideration  /Arr<o/*  undertook,  and  to  the  plaintiff 
then  and  there  and  faithfully  promifed  that  he,  the  defendant,  well 
and  faithfully  would  pay  to  the  plaintiff,  to  the  plaintiff^s  ufe  at 
the  city  of  £.  aforefaid  in  the  county  of  the  faid  city,  by  way  of  exchange 
according  to  the  ufage  of  merchants^  the  aforefaid  j^  414*  3-  4  lawful 
money  of  England,  at  the  ettd  of  thirty  days  next  after  fight  of  any  of 
the  bills  of  exchange  aforefaid  ;  and  the  plaintiff  in  faft  faith,  that  af- 
terwattds,  viz.  on  the  i  ft  September  in  the  year  aforefaid,  at,  &c.  the 
firft  of  the  faid  bills  came  to  the  fight  of,  and  was  then  and  there  (hewn 
to  the  defendant,  yet  the  defendant  not  regarding,  &c-  but  contriving, 
&c.  did  not  pay  the  faid  £.  4T4.  3.  4,  &c.  at  the  end  of  the  faid  thirty 
days,  &c.  Whereby  the  defendant  loft  the  benefit  of  trading  with 
the  &id  ;^«  414.  3*  4»  &c.  to  his  damage  £.600. 

In  this  declaration  it  will  be  perceived  that  the  cuftom  of  merchants 
is  not  aHeged  as  the  foundation  of  the  a£l^ion,  or  the  caufe  of  liability 
of  the  defendant.  Nor  is  it  ftated  that  At  defendant  accepted  the  bilL 
£ut  the  plaint^  ground!  his  a€tbn  upon  the  drfendant'^  prMuib  t« 
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t>ay  the  amount  mentioned  in  the  bill»  in  confidetadon  of  1400  crowns 
paid  to  his  ufe  in  France;  and  in  confideration  that  his  hi€tarbaA 
drawn  and  delivered  the  bills  to  the  pimntjf*s  factor.  This  idea  of 
fadorage  is  probably  a  fi&ion  introduced  for  the  purpofe  of  adapting 
the  cuftom  of  merchants  to  the  common  law  forms,  and  to  (how  a  fuf- 
ficient  confideration  fox  the  afiVimpfit.  The  cpieftion<rf  faAoiagewas 
not  traverfable ;  as  the  fafVs  of  drawing  the  bill,  and  die  drawee's  ac- 
ceptancc,  were  fufiicient  evidence  of  the  drawers  being  the  acceptor's 
fa£^or  quoad  hoc.  This  fiftion  might  perhaps  be  confidcred  as  port  of 
the  cuftom  of  merchants  \  but,  at  any  rate,  it  feems  to  have  been  con* 
fidered  neeefRiry  in  order  to  create  that  degree  of  pmky  between  dse 
payee  and  the  acceptor  which  at  thai  time  was  fuppofed  neceffary  tt 
iupport  the  a£kion  of  afiiimpfit. 

Both  this  and  the  forn^er,  are  declarations  at  common  law;  thatisi 
neither  of  them  is  aided  by  the  cuftom  of  mecchants,  unlefs  the  cuftom 
may  be  confidered  as  fupporting  the  fiction  of  fa£iorage.  They  (how 
alfo  that  if  privity  of  contract  wa^  necefiary  at  common  law  to  fup- 
port  the  a&ion  of  aiTurppfit,  the  law  would  prefume  a  privity,  or  at 
leaft  would  prefume  fa£bs  which  conftituted  a  privity,  between  the 
payee  a^d  acceptor,  or  between  an  indorfee  and  a  drawer  of  a  bill  of 
jsxchange. 

As  in  the  latter  declaration,  the  otiginaL  advancer  of  the  m<Miey  to 
.the  drawer  in  France,  is  prefumed  to  be  the  fa£lor  of  the  payee,  (the 
plaintiff,)  foin  the  former,  Reginald  S.  (the  payee)  and  1.  C.  the  ori- 
ginal  advancer  of  the  money,  asc  prefumed  to  be  the  favors  of  the 
plaintiff,  (the  indorfee.) 

«• '  » 

,  In  I  Brownlo^i  declarations  printed  in  1^52,  p.  267,  is  a  dcckvatioD 
by  the  payee  againft  the  acceptor,  in  which  the  acceptos  is  alleged  to 
1)e  the  faAor  of  the  drawer,  but  the  original  advancer  of  the  money  is 
not  ftated  to  be  the  faAor  of  the  plaintiff,  as  in  the  declarations  in  Raf- 
te}l ;  although  it  is  averred  that  the  original  advancer  of  the  Aoney 
paid  it  to  the  drawer  wth  intent  thai  it  Aould  be  paid  in  England  by 
^he  drawer's  fa£lor  (the  drawee)  to  the  plaintiff  (the  payee)  which  is 
the  fanie  thing  \  for  if  he  paid  it  with  that  intent,  it  was  paid  for  the 
benefit  of  the  payee. 

In  they^im^  volume  p,  269  is  a  declaraticm  by  payee  ti.  Drawer,  in 
which  the  advancer  of  the  money  is  exprefsly  ftated  to  be  the  fador  of 
tlie  plaintiff;  but  the  drawee  is  not  alleged  to  be  the  fa&orjof  the 
drawer.  JLa  both  cafes  the  cuftom  is  ftated  to  be  between 
^rchwt«  and  forei^oersi  and  their  favors  orfervanlt^ 
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Trob9A>ty  at  this  time  it  began  to  be  confidered  as  unneceflary  to  al- 
lege the  intermediate  parties  on  the  bill  to  be  the  foftors  of  the  par- 
ties to  the  a£lion,  in  as  much  as  it  was  a  mere  fi^ion,  the  want  of 
which  was  confidered  as  fupplied  by  an  allegation  of  the  cufUm* 

But  in  his  fecand  volume^  printed  in  1654,  p.  589  tliere  is  another 
declaration  by  the  payee  v.  acceptor  of  a  bill  of  exchange,  in  which 
the  payee  is  called  the  fador  of  the  advancer  of  the  moneyi  and  the 
drawee  the  faftor  of  the  drawer.  There  is  alfo  an  averment  of  the 
caftom.  This  declaration  refeN  to  Hillury  term^  4  Jac.  Roll  1 55* 
from  Di^ience  it  was  probably  taken. 

In  Brwonis  vade  mecum^  (td  Ed,  1695,^^.  12,  is  a  declaration 
by  payee  v.  acceptor,  allegin?  that  the  plaintiiF  himfclf  paid  the  mo- 
ney to  the  drawer  who  was  the  ^ieiendant's  fa&or«  It  alfo  iets  forth 
the  eitftom. 

In  p.  16,  is  another  by  payee  againft  acceptor,  like  that  in  Rafielly 

Jol.  338,  (a)  alleging  that  the  plaintiff  fa^or  beyond  fea,  paid  the 

money  to  the  defendant^  fa£tor,  who  drew  a  billon  the  defendant  (his 

fnafter,)  papble  to  the  plaintiff,  who  (howed  and  delivered  it  to  the 

defendant,  who  in  confideration  thereof ^  promifed  to  .pay,  -^c. 

-  ^is  is  a  declaration  at  commott  law,  and  not  on  the  cuftom*  The 
date  t>f  the  bill  •mentioned  in  the  declaration  is  Sept.  10,  1584,  (26th 
rf  Eliz.)  one  year  before  the  date  of  that  in  &aftell. 

In  p.  iS,  is  another  declaration  at  <ommon  law  by  payee  ▼.  accept- 
or of  a  foreign  bill,  in  the  cafe  of  Williamfm  v.  Holiday^  Trin.  9.  Jaci 
Rot.  712,  in  which  it  is  alleged  that  the  plmntiff  by  his  faAor  paid 
the  money  to  the  defendants  fa£lor,  for  which  he  drew  on  the  defend-^ 
ant  payable  to  the  plaintiffs  who  (howed  it  to  the  defendant^  who  zx> 
cepted  it,  and  in  conftderation  of  the  premtfes  promifed  to  pay,  &c. 

In  p.  19,  is  a  declaration  by  payee  v.  drawer,  in  which  the  plain-i' 
iiffdedzTts  that  he  paid  the  defendant  £.4^ ^  for  which  the  defendant 
drew  and  delivered  to  the  plaintiffs  a  bill  of  exchange  on  a  certain 
Thomas  Cole,  at  Venice,  requinng  him  to  pay  to  xHxz  plaintiff  {ox  the 
defendants  200  ducats,  at  2  days  fight ;  and  in  conftderation  of  the  pre^- 
mifes  undertook  and  promifed  that  he  would,  by  the  hands  of  the  faid 
Thomas  Coles  in  Venices  pay  to  the  plaitttiff  the  faid  200  ducats.  He 
then  avers  that  he  (howed  the  bill  to  Cole,  who  refufed  to  pay,  yet 
the  defendant  had  not,  by  the  hands  of  the  faid  Cole,  nor  in  any 
other  manner  paid  the  ducats,  &c. 
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In  p.  21,  it  a  cieclftndoii  tt  common  law  by  the  original  advaflccr 
ef  the  money  to  whofe  ufe  the  money  was  to  be  paid  by  way  of  ex- 
ehange,  againft  the  drawer.  It  alleges  that  the  plsdntiff  paid  the  de- 
fendant at  htsrequeft,  /.  too,  lawful  money  of  England,  for  which 
the  defendant  drew  a  bill  on  I.  W*  at  Middlebnrgb,  requiring  him  to 
pay  at  ufanee,  to  one  George  Chandler,  or  bemrer^  U  the  uferf  tk 
piMntiff^  j^*  '74  >  <  o  Fftmilh  ;  and  that  in  cm^deraimn  oftbepremfet 
the  defendant  undertook,  &c.  diat  if  the  faid  I.  W.  fliould  not  accept 
die  bill,  nor  ^av  the  ^.  1 74  11  o  Flemiih,  according  to  the  tenor  of 
the  bill,  then  the  defendant  would  pay  the  pUunttff  die  original  fom 
advanced,  viz.  £.  100,  lawful  money  of  England*  It  then  avers, 
that  I.  W.  did  not  accept  nor  pay  ;  and  a  proteft  for  non-acceptmce 
and  notice  to  defendant ;  yet  he  has  not  paid  the  ^.  100,  &c. 

Th«fe  are  die  greater  part  of  the  precedents  of  dedaratbns  em  btDi 
of  exchange,  to  be  found  in  the  printed  books  before  the  ftatute  of 
Anne ;  and  in  all  of  them  thofe  izQi%  are  ftated  which  bring  die  cafe 
widiin  the  principles  whieh  were  confidcred  as  necefTary  to  fnpport  the 
a£lion  of  afltimpfit  in  general  cafes  at  common  law.  In  die  more 
modern  forms  the  Uability  of  the  defendant  under  the  cuftom,  is  coa- 
fidered  asa  fufficient  confideration  to  raife  an  aflumpfit  without  aver- 
ing  thofe  intermediate  fteps  which  may  be  confidered  as  the  links  of 
the  chain  oi  privity  which  conne£ls  the  plaintiff  with  the  defendant 
The  reafon  of  this  change  of  form  was  probably  the  confideration 
that  dipfe  intermediate  links  were  only  fi^ioos,  or  prefumptions  of 
law,  which  were  never  neceflary  to  be  ftated. 

Tbefe  authorities  tend  to  fliow,  that  in  mercantile  tranfaAions  pri- 
vity is  not  neceffary  to  the  foundation  of  an  a&ion  \  or  that  if  it  ia, 
the  law  will  prefume  a  privity.  It  will  be  ieen  in  the  courfe  of  theft 
obfervadons  that  privitv  is  not  nec<eflary  to  fupport  the  aAion  for  mo- 
ney had  and  received,  in  any  cafe* 

III.  Having  thus  feen  how  the  law  merchant  was  underftood  at  the 
time  of  tl.e  ftatute  of  Anne,  and  the  manner  in  which  it  was  ay  plied 
to  the  forms  of  judicial  procefs,  it  will  now  be  neceffary  to  enquire  at 
what  time  the  law  merchant  was  confidered  as  applicaUe  to  mb^^ 
bills,  and  what  was  the  law  refpeAing^M^  bills  and  promiflbry  noteiy 
prior  to  the  ftatutes  of  9  and  10  W.  3,  c.  17,  and  3  and  4  AfuUi  t.  9* 

It  is  not  afcertained  exaAly  at  what  time  inland  KUs  firft  came  into 
nfe  in  England,  or  at  what  period  they  were  firft  confidered  as  entitled 
to  the  privileges  of  bills  of  exchsmge  under  the  law  merchant.  But 
there  was  a  time  when  the  law  merchant  was  confidered  as  *<  confined 
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^  to  cafies  where  one  of  the  parties  was  a  merchaotftrangery"  3  Wmii» 
finxo^  and  when  thofebilb  of  exchange  oiUt  were  entitled  to  its  pri« 
viieges»  one  of  the  parties  to  which  was  a  toreign  merchant.  This 
feems  to  have  been  the  cafe  at  the  time  when  Malynes  wrote  his  Uk 
mtrcatoriBy  in  the  4th  pa^re  of  which  he  fays  «  He  that  tmititmallj 
«  dealeth  in  buybg  and  felling  of  commodities»  or  by  way  of  permu- 
«'  tation  of  wares,  haib  at  home  and  ahroad  in  foreign  parts^  is  a  mer- 
<<  chant."  It  maybeob&rved  alfothat  Malynes  takes  nonaiicerfMand 
bilks  hence  we  may  prefume  that  they  were  not  in  nfe  in  ms  time* 
He  dates  his  preface  to  the  kx  mercatwia^  on  the  25th  of  Nor.  i622» 
and  fpeaksof  his  book  (p.  5»)  as  the  fruit  of  50  years  experience.  Ma- 
rius  (p.  2,)  fays»  that  <«  Mr.  John  Trenchant,  in  his  book  of  aridmie- 
«  tick,  printed  at  Lyons  in  Anno  1606,  obferres,  that  an  exchange 
<<  made  in  the  fame  realm^  is  not  real.'*  In  the  cafe  of  Bromwich  ti. 
X^  2  Lutvf.  1585,  (HUL  8.  W.  3.  C.  B.)  chief  juftice  Treby 
faid  <<  that  bills  of  exchange  at  jirfi  were  extended  only  to  wierihanti 
grangers  trading  with  Eilgliih  merchants ;  and  afterwards  to  inland 
bills  between  wiircbanis  trading  one  with  another  here  in  England ; 
and  after  that  to  all  traders  and  dealers^  and  of  bte  to  all  perfins  trad- 
img  or  not  J*  And  in  Btdltr  v.  Cript^  6  Mod.  29,  (t  Amne^)  lord 
cUef  juftice  Holt  faid,  he  remembered  «  when  aSians  upon  inland 
«<  bills  of  exchange  firft  began." 

Perhaps  lord  Holt  might  have  been  cotttd  as  to  the  time  when 
mBiuu  upon  inland  bills  nrft  began,  or  rather  when  the  firft  notion 
was  taken  of  a  difierence  between  inland  and  foreign  bills  \  bat  it  ap- 
pears probable  that  inland  bills  were  in  ufe  much  before  lord  Hol?s 
remembrance.  Marius  firft  publiflied  his  advice  concerning  bills  of . 
exchange  in  16519  half  a  century  before  lord  Holt  fat  in  the  cafe  of 
BuUer  V.  Crips,  as  appears  by  Marius's  preface  to  his  2d  edition }  and 
he  there  fays  he  has  been  24  years  a  noury  public,  and  in  the  practice 
of  protefting  "  inland  inftruments  and  outland  inftruments."  In  p.  29 
fpeaking  of  a  bill  between  merchants  in  England,  he  fays,  it  *<  is  in 
^  all  things  as  efie£iual  and  binding  as  any  bill  of  exchange  made  be- 
*^  yond  feas  and  payable  here  in  England,  which  we  ufe  to  call  an 
«<  oytland  bill,  and  the  other  an  inland  bill."  If  we  go  back  24  years 
from  165 1,  the  time  when  Marius  firft  publiflied  his  advice,  it  wilt 
bring  us  to  the  year  1627  \  but  if  we  go  back  24  years  from  1670, 
the  probable  date  of  his  2d  edition,  (which  was  probabl?  his  meaning) 
it  will  give  us  the  year  1 646,  as  the  eariieft  date  to  whicti  we  can  trace 
them.  As  Malynes  in  his  lex  mercatoria,  of  162a,  does  not  notice 
them,  and  as  Marius  mentions  them  as  exifting  in  1646,  it  feems  pro-^ 
bable  that  they  began  to  be  in  ufe  between  thofe  two  periods.  Kyd, 
in  bis  treatife<Hi  bills,  p.  13,  (Dublin  edition,  I7pi)}  -fpeaking of  ^rs- 
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miffiry  miis^  (ays,  **  the  period  of  their  introdu€bon  appean  to  har(e 
<<  been  about  30  yean-  before  the  reign  of  queen  Anne ;"  but  the  only 
authority  he  cites  is  6  Mod.  3O9  (2  Anntt)  the  cafe  of  Builerv.  Crips^ 
above  mentioned,  in  which  lord  Holt  fays,  he  had  confulted  two  of 
the  moft  famous  merchants  in  London,  who  informed  him  ^t  *^M 
<'  was  very  frequent  with  them  to  make  fuch  notes,  and  that  Hxj 
**  looked  upon  them  as  Inlh  of  exchange^  and  that  they  had  hem  t^d 
**Jir  a  matter  of  30  years^'  This  expreffion,  it  will  be  obferved,  docs 
not  reftridl  the  period  to  that  limiti  and  it  is  probable  that  30  years 
was  a  loofe  exprei&on,  and  as  far  back  perhaps  as  tbofe  merchants 
could  carry  their  recollc£kion  of  any  mercantile  tranfaditm.  It  is 
certain  that  promiiTory  notes  were  in  ufe  upon  the  continent  in  thofe 
commercial  cities  and  -towns  with  which  £ngland  carried  on  the 
jgrcateft  trade,  long  before  diat  period ;  and  were  negotiable  under 
the  cuftom  of  merchants  in  «he  countries  from  whence  England 
adopted  the  greater  patt  of  her  commercial  law.  They  were  called 
hills  oUigatorjy  or  bitis  of  dek^  and  are  defcribed  with  great  accuracy 
by  Malynes  in  his  im  mercatoria^  P'  1^9  72y  &c.  where  he  gives  the 
form  Qk  fuch  a  bill,  which  is  copied  by  MoUoj  in  p,  447,  (7th  edtdon 
London,  1722,)  and  will  be  found  in  Aibftance  exadtly  like  a  modem 
promifibry  note.  «  I,  A.  B.  merchant  of  Amfterdam,  do  by  thefe 
<<  prefents,  acknowledge  to  be  indebted  to  the  honeft  C.  D.  Engliih 
<<  merchant,  dwelling  at  MiddleboroAgh,  in  the  fum  oi  £>  500,  cur- 
<*  rent  money,  for  merchandise,  which  is  for  commodiries  received  of 
<<  him  to  my  content  \  which  fum  of  £,  ^00,  as  aforefaid,  /  do  krebf 
^^promyi  to  pay  unto  the  faid  C.  D.  (or  the  bringer  hereof)  widrin  fix 
*<  mondis  after  the  date  of  thefe  prefents.  In  witneU  whcKof,  1 
.  «<  have  fubfcribed  the  fame  at  Amfterdam,  this  day  of  Jaly> 

This  is  nothing  more  than  a'verbofe  promiilbry  note,  which  ftrip- 
pcd  of  its  redundancies  is  fimply  this — For  value  received,  I  profflw 
«o  pay  to  C.  D.  or  bearer,  £,  500,  in  fix  months  after  date. 

In  p.  72,  fpeaking  of  thefe  bills  obligatory,  he  fays,  «  The  finw- 
**  rity  of  plain  dealing  hath  been  hitherto  inviolable  in  the  making  of 
«  the  faid  bills,  which  every  man  of  credit  and  reputation  gi^cdi  0* 
<•  his  </wn  haad  loritiog^  or  made  by  his  fervant,  and  fuWcribed  by 
•«  him,  w'ithota  /my  feal  cr  nvitnefs  thereto;  and  is  made  payable  to 
«<  fuch  a  merchant  or  perfon^  or  to  the  bearer  oi  the  bill,  at  fuch  times 
«c  of  payment  as  is  agreed.'' 

As  Malynes  fays  nothing  of  inland  bills,  and  yet  is  fo  very  P*^' 
ctilar  refpcding  prx)miflbry  notes,  the  probability  is  that  the  antiquity 
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of  ite  latter  is  greater  than  that  df  the  former^  and  tjiat  they  were: 
more  certainly  within  the  cuftom  of  merchants.  Indeed  there  is  a 
cafe  prior  to  any  i|i  the  books  upon  inland  billsi  which  is  believed  to 
have  been  brought  upon  fuch  a  promifibry  note,  or  bill  obligatory,  as 
is  dtficribed  by  Malynes*  It  is  in  Godbolt  49,  (Mich.  48.  29.  Eliz. 
«  Anno  1586,  j  <<  An  a£lion  of  debt  was  brought  upon  a  conceffit  folr 
<<  verey  according  to  the  law  merchant^  and  the  cuftom  of  the  city  of 
<^  BfiftoW}  and  an  exception  was  taken,  becaufe  the  plaintiff  did  not 
«<  make  mention  in  the  declaration  of  the  cuftom  \  but  becaufe.  m 
<<  the  end  of  his  plea  he  £aid  ^^  protejlanioy  fe  fequi  quereUtm  feeundum 
^  eonfuetudimm  civiiatis  Briftow^*  the  £une  was  awarded  to  be  good  \ 
<*  and  the  exception  difallowed." 

Lord  Ch.  Baron  Comyns  in  his  digeft,  Tit.  merchanty  F.  i.  F.  2.  ift 
abridging  the  fubftance  of  what  Malynes  had  faid  upon  this  fubje£i 
of  bills  of  debt,  or  bills  obligatory,  does  not  hefitate  to  ftate  the  law  to 
be  that  ^}  payment  by  a  merchant  fiiall  be  made  in  money  or  by  bill*. 
<<  Payment  by  bill  is  by  hill  ofdebty  bill  of  credit,  or  bill  of  exchange* 
^  A  bill  of  debt,  or  bill  obligatory  is,  when  a  merchant  by  his  nvriting 
<<  acknowledges  himfelf  in  debt  to  another  in  fuch  a  fum,  to  be  paid  at 
^  fuch  a  day,  znd  fubfcribes  it  at  a  day  and  place  certain.  Sometimes  a 
<'  feal  is  put  to  it.  ^xxtfuch  bill  binds  by  the  cujlom  of  merchants y  nviih^ 
**  out  fealy  witnefs  or  delivery.  So  it  may  be  made  payable  to  bearer,  ■ 
^  and  upon  demand*  So  it  is  fufficient  if  it  be  made  and  fubfcribed 
«<  by  the  meichant'ay^rtMi;?/.  So  a  bill  of  debt  may  be  ajigned  to  ano« 
«  ther  toties  quotsis*  Andnovr  by  the  ftat.  3  and  4  Anne,  9  aU  notes  io 
<«  writing  made  and  figned  by.  any  perfon^or  the  fervant  or  agent,"  &c. 
(reciting  the  terms  of  the  ftatute.)  By  thus  arranging  his  quotations 
from  Malynes  under  the  fame  head  with  the  ftatute  of  Anne  refpeft- 
ing  promifibry  notes,  it  is  to  be  inferred  that  he  confidered  the  cuftom 
of  merchants  refpe£ling  bills  of  debt,  as  ftated  by  Malynes,  to  be  the 
caufe  or  origin  of  the  ftatute  refpe£ling  promifibry  notes  \  and  by  con** 
}ie£iing  the  former  with  the  latter  by  the  conjunction  «  andy*  it  feems 
to  be  ftrpxigly  implied,  that  he  conLdtxtAtheJiattste  only  as  a  cor^rnu^ 
iio9  of 'what  Hvas  law  before.  That  he  was  corre&  in  this  opinion,  and 
that  the  foreign  cuftom  of  merchants  refpeCling  promifibry  notes  men* 
tioned  by  Malynes  was  gradually  and  imperceptibly  engrafted  into  the 
Englifli  law  merchant  at  xki^fame  timcy  and  under  the  fame  iznfkvaa 
wi&  inland  bills,  and  that  that  cuftom  was  acknowledged  repeatedly 
by  folemn  legal  adjudications  in  the  Englifli  courts  before  the  ftatute  of 
Anoe,  will  probably  be  admitted  when  the  authorities  are  examined 
.  which  will  be  prefented  in  the  following  pages.  A  greater  degree  of 
weight  will  be  attached  to  the  opinion  of  Comyns,  when  it  is  xc^U 
)e£led  that  he  was  either  at  the  bar  or  on  the  bench  during  the  reigns  of 


i$4  ahpindol 

K.  W.  |,  Qoecn  AntiCi  G«o.  i,  and  Geo.  2f  mdmaft  dMicfoic  bavt 
known  Mw  he  law  ftood  before  the  ftatute,  what  tnotnres  produced 
it|  and  what  was  the  true  intent  of  the  parliament  ia  paiEng  it 

Afderfinj  m  Ms  ht/hry  rf  cQmnurce^  relates  a  nuoiber  of  £ids  lAick 
may  throw  fomc  light  upon  this  fuhjeA. 

In  vol.  \^  p.  17!)  fpeaking  of  the  great  antiquity  of  bills  of  eichaiigCy 
he  mentions  a  charter  granted  by  the  f  mperor  Barbarofla  to  the  dtf  of 
Hamburgh  9mm  1 1 S9,  in  which  one  of  dieir  rights  it  '<  to  mgotku  omej 
**  by  i9fcbimgi.*'  Heobfenres  alfo,  that  bills  of  exchange  were  rery 
new  at  this  time  in  Europe,  and  were  then  in  ufe  only  ip  the  moftcon* 
fiderable  commercial  cities.  In  p.  204  he  fays,  that  re-exchangc,  by 
way  of  damages,  was  firft  invented  by  die  Ghibelines,  when  drivea 
out  of  Italy  by  the  GueJphs ;  and  in  p,  274,  bills  of  exchange  were 
known  in  England  amm  1307,  about  the  laft  year  of  the  re%n  of  Ed.  it 
and  are  alluded  to  in  the  ftatutes  of  5th  R.  2,  r.  3,  oinno  1381,  and  14 
R.  2,  c.  2,  anno  1390^  They  are  alfo  mentioned  mtim  1406  and  are 
called  Hter^  CambiL  Hence  it  appears  that  for  a  period  of  nearly  350 
years  the  cuftom  of  merchanu  refpefiing  bills  of  exchange  was  con- 
fidered  as  confined  to  foreign  biUs,  and  it  is  now  upwards  of  150 
years  fince  it  has  been  allowed  to  extend  to  inland  bills. 

The  time  when  inland  bills  and  promiiTory  notes  began  to  be  is 
general  ufe  in  England  was  probably  about  the  year  1645  or  1646; 
and  their  general  ufe  at  that  time  may  be  accounted  lor  by  the  h&i 
Ihted  in  AndtrJMs  hiji.  of  eommera^  vol.  i.  /•  386,  402,  484*  49^ 
493»5>9««'sao. 

In  the  year  1638  or  1640,  King  ChztlcofirceaUfhrrowed£  2O0fO0O 
•f  the  merchants  of  London,  «  who  had  lodged  thdr  money  in  the 
^  King's  mint  in  the  tower,  which  place,  before  banking  widigoU' 
«<  fmiths  came  into  ufe  in  London,  was  made  a  kind  of  bank,  or  repoft' 
<«  tory  for  merchants  therein  fafely  to  lodge  their  money  •,  but  wkic)^ 
«  after  this  compulfory  loan,  was  never  trufted  in  that  way  any  more. 

««  Afterwards  they  generally  trufted  their  caih  with  Uicirftrfanlji 
<^  until  the  civil  war  broke  out,  when  it  was  very  cuftmnary  for  tbetf 
M  apprentices  and  clerks  to  leave  their  matters,  and  go  into  A$  sim^* 
«<  Whereupon  the  merchants  began,  ahont  thi  year  1 645,  to  kxlge  their 
<<  caih  in  goldfmiths*  hands,  both  to  receive  and  pay  for  them  >  ^^ 
M  nHiich  time  the  whole  and  proper  bufineis  of  London  gotdfmtvtf 
^  was  to  buy  and  fell  plate  and  foreign  coins  of  goU  and  filver,"  ^* 


^*  ^^ofhii^^  gaUfmthh  or  iof^;^  MctfpefM^  i^  Atgkf  gtfo^^  ffiff/} 
imtx^  .wi^iofe  be  p}ffxi§t^fkf  f9 WWg  fi?%c,  ^*  Such  ^p^^jt^^j^H^cp- 
•*  ffW?  » iftiH  iFPPf  the^r  TO?(ft^r*^  WW^g  cnJ(b,  lmdf^.lfo  iifitj;;^  a^iy 
•'  irf  ^Wde^incly  .l^i^l^E^g  it  |p  tl?cg<?^W|ipf^  .;^t  4  />^r<f  per  cefii.  fff 
f^  f%i ;  ^vrhp.Vy  t^^cfe  apd  jljic^  Hlcc  i^^^^fls,  )iir,qrc,,cn^ble;a  tp  k/^d  o,^ 
-•«  grp^,^BV|ntitie;s  of  .cafti  Jo  noce^tpup  ij:j^r#h^tp  apd 'ptl?,e)cs,  Weekly 
/«  9j:fli9i?tJW3r  ?t  ;i^igh  ir^pre^  5  ^ijid  aJlfo  ^^i^^an  Jo  4ifcoyr\t  fh?  ff^e;;- 
.«  5haim')3Ul8,^tbc  li|kf  ^  af  l^ighcx  t^J?  ojf  ifljciefl:.  Tfcif  ^ufib 
-•^  l»h?Wt''l¥»;MW»  iip>R  (rt^c  gpWriiaith^  or  ij^cw  falbipncd  }^?^nkcrs)  biCr 
«c  g3^J  tp^cc^ivic  tihc  rjcntp,c\f  |;entl(;n?ci?'s  ^?tc8  rcmi,litijdj{0  joipup^  ^j^ 
^«  tjo  aHf»w  ;thfiW  ?!p4  otlicr^^  .^ho  pvut  cafl;i  i^^o  their  );»ancjs,  |foija^  '^ 
A<  vqip^  Jfof  ?f»  ?f  lifet  rqijft^inqd  a  ^ogje  ,mond?  m  jhgijr  hand^^  pr  cye^ 
«*  ajie^er  .t?ipe.  Th^s  yajs  a  great  ^^^tfinac^t  %  pcoj^le  to  ,1^  ^t;^ey 
/«  anpney  ^o  ^V^ir  h^dp,  .y^wph  wqyW  ^arinjeucj^  till  ^e  ^  f^ 
u  waj^kj  ;^nd,t;hcy,cp^Jd.alfo4r^w^t  puil^^  V/-f9^  &,S' 

««  ^a4^,  a^  tjl^cywan^e^  it.  .V,i?h  inj^i^Iy  ^eis  trophle  ,thfn  if  tbejr 
^**ha4  jfiiff  it,q^t^n,eit;V,cr  rp^I  or  perfonal  .fecur,ity.  The  cepfpgijfnjA 
^«  -wa^,th^^t  gi^c^y  bi^Vi^t  ?  gi-cat  Quantity  pfwft  .M\\o  li^\q^x|p[i;ijfi>,> 
«<  ^  ^^  ^  ,^^  or  greater  ,pa4:t  c^f  ^he.ip  ^f  rp  ppw  eaab^e^ipjCpfli^ 
^f  OsPd^-ltWAwith  p?pney  in  ^apce  pn  t;he  rc;yenjitf?>  #8  ,t^^  ,^q^^HS 
^'  rfi4fiirc4#  W9ne^«^t  ^iVf^'Vif®^  ^9  .tt^erpfcjlyejj, 

^<  A^  ^.t;dlqr^l;ipp,  |C^\g  fi^^rlcs  ^tieing  in  ^apt  qf  ,mpr^€J>  J^^qf 
.«  ^Qojc  t^  ^cr(cp?t,  pf  Jxi^i  jiflrefqqi^ly  .-  ?q^  jpy  priy^ite  cpnt^r^S  on  m^- 
M  ^y  JaiiU^,  WSlI^r^  <;^Ue?  a|id  cj^b^j  of  that  Jkinjg,  they  gpt  fio„  fowc- 
-^«  time^ 30  per  pwt.  ,^o,thf  jjrqat  dif^iQqqf  pf  the  gpxcrnoient.  'jP^s 
»" S^^m'y^^^ ^^? fi^Wtts. to bjQijppff ^Q^  ^ fl>pTc Iqqdc^s 
«  to  the  king ;  to  anticipate  all  the  rcyenuc  5  tp  ^t;Ac  .cvcqf  grant  pf 
<<  parliament  into  pawn,  as  foon  as  it  was  given  \  alfo  to  outvie  each 
,«f  ptJ^pr^^  bv^l^g  and  ^Wvg^^o  pawn>hilh>  orders  and, t^U^  5  fyfthat 
M  in  effc|ft  aU.thp  xeyewuc  jj^fled  through  jtheir  hai^ds.    i^Tx\  fo.  tfccy 

♦«  ii^ciit.qn,tiU,4«^?^^l|frHttir^qf  t^^v^^^  "^^li^* 

*  • 

The  bsjnjsiing  t^de  ^ji^  at  }tp  gi;qatp(l  Ijqjght  in  16167,  wh(;n  jhp 
Putcii^burnt  i^n^,(hi|;^,^t  vlhatham.  ^utth^t  4jf^ftcr^aufing  a  run 
^  ^J^^ankqi^^  it. in  fpnuc  i^ae^Cure  leifeif ed  t^^ijr  future  credit,  whic^i 
^;^  .^iH^Jy.jruiaed  ^jy  t|ic  i^jitting  i^p  qf  ^e  ejtcheqifer,  fiye  yeai[S 
^ffer,;  Jby^ibi?h.th«y>w,STC  ^?vent;ed  £rpm  dra^ipg  pujjthc  monqy 
^ipv^^^y,  ^  .it;C^mp4^i^  jifo  ^  jfo  w(f«  >lfe^  .4cm.apds  .^ypja  fhcoi. 
7he  qpiV^H^^^  V^¥  W^^  ^^Wi  for  n/c^rly  a  ,mil)ipjQ  ^4  /»n  ha|f 
,ftcf^ling,  ^^hi^m  t;h^  W9^  ini^pirapce.tp^Jip.kpg^  .^fffltbc  ri^^ 
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This  (bort  hHlory  of  the  goldfmiths  will  account  for  the  fudSof 
increafe  of  paper  credit  after  the  year  1645)  ^°^  renders  it  extremely 
probable  that  inland  bills  and  promiflory  notes  were  in  very  general 
*ttfe  and  circulation.  Indeed,  we  know  that  to  be  the  fa£l  from  the 
cafes  in  the  books ;  upon  examtning  which  we  fliall  find  that  tfaoe 
was  no  dt/HnBion  made  between  inhnd  bills  of  exchange,  and  pio- 
miflbry  notes ;  they  were  both  called  Htls ;  they  were  both  called 
tiotes }  fometimes  they  were  called  «*  biHs  or  notes.*'  Neither  the 
word  <*  inland**  nor  the  word  ^^promijirf*  was  at  this  time  in  nfc,  as 
applied  to  diftihguiih  the  one  fpccies  of  paper  from  die  other.  The 
term  «  promiflory  note**  does  not  feem  to  have  obtfained  a  general  ufc 
till  after  the  ftatute.  There  was  no  diftmftion  made,  eidier  by  the 
bench,  by  the  bar,  or*  by  merchants,  between  a  promiflory  note  and 
an  inland  bill,  and  this  is  the  caufc  of  that  ob&urity  in  the  reports  of 
mercantile  cafds  during  the  reigns  of  Charles  2d,  James  id,  and  K» 
'William,  of  which  Lord  Mansfield  complained  fo  much  in  the  cafe 
of  Grant  and  Faughan^  3  Bur.  JJZ5,  and  t  W.  BL  488-;  where  he 
fays,  that  ih  all  the  cafes  in  K.  William's  thnc,  «  there  is  great  c«i- 
«<  fufion ;  for,  without  fcarching  therecord,  one  can  not  tell  whether 
"  they  arofe  upon  promiflory  notes,  or  inland  bills  of  exchange  5* 
'<  for  the  reporters  do  not  exprefs  themfelves  with  fiifficient  precifion, 
<«  but  ufe  the  words  "  not^  and  "  biir  promifcuonfly.***  This  want  of' 
precifion  is  apparent  enoogh  to  us  who  now  (fince  the  decifioa  of 
Lord  Holt  in  the  cafe,  of  Clerk  v.  Martin^)  read  the  cafes  decided  by 
^im  before  that  time  \  hut  at  the  time  of  reporting  rfiem  there  was  no 
*  waat  of  precifion  in  the  reporter,  for  there  was  not  in  faft,  and  nercr 
'  had  been  fuggefted,  a  difference  in  law  between  a  promiflory  note 
and  aq  inland  bill.  They  both  came  into  ufe  at  the  fame  time,  were 
.  of  equal  b^efit  to  commerce,  depended  upon  the  fame  principles^  and 
were  fupported  by  the  fame  law. 
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IV.  The  cafe  ;of  Edgar  and  Chui^  or  Chat  andEdgar^  reported  iir 
^  Keb,  592,  636.  Mich.  1 5.  Car.  2.  Anno  1 663,  feems  to  be  the  firft  in 
I  books  which  appcars^  clearly  to  be  upon  an  inlandhiVL  of  exchange. 
Without  doubt  many  had  .preceded  it,  and  pafled  fub  Jilentio.  The 
cafe  was  this:  A  butcher  had  bought  catde  of  a  grazier,  but  not 
having  the  money  to  pay  for  them,  and  knowing  that  the  parfon  of 
the  pariih  had  money  in  London,  he  obtained  (by  promifing  to  pay 
ioT  It)  the  parfon's  order  or  bill  on  his  correfpondent,  a  merchant  in 
London,  in  favour  of  the  grazier.  The  parfon  having  doubts  of  the 
credit  of  the  butcher,  wrote  fccretly  to  his  correfpondent  not  to  ^y 
the  boney  to  the  grazier  until  the  butcher  haJ  paid  the  parfon.  In 
coiifequence  of  which,  the  London  merchant  did  not  pay  the  draft, 
and  the  grazier  brought  his  fuit  againft  the  parfon  and  declared  dn  the 
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^crftom  of  merchants.  It  wz$  moved  in  arreft  of  judgment  that  neither 
the  drawer  nor  payee  was  a  merchant.  But  it  was  held  to  be  fufficicnt 
4hat  the  drawee  was  a  merchant. 

Next  came  the  cafe  of  Woodward  v.  RaWf  Mich*  i8.  Car.  2« 
jinm  \666.  2  KeL  105.  j^z*  ^°  which  the  court  faid  'that  **  the 
**  iaw  of  mercbottU  is  the  lanv  of  the  laad^  and  .the  cuftom  is  good 
««  eilough  generally  for  any  man,  without  naming  him  merchant;  and 
^<  they  nviil  intend  th^t  he  of  whom  the  valia  i/  Mid  to  be. received  by  the 
**  defendant  was  the  plaintiffs  s  .urvant** 

The  next  is  MUt&ffs  ease^  Mich.  20.  C^r.  2.  Hard.  4851  of  which 
It  may  be  necefTary  to  take  notice,  as  it  has  been  confidered  as  a  lead* 
ing  cafe,  and  as  having  eftabliihed  fome  principles  upon  which  a 
number  of  fubfequent  cafes  have  been  'decided.  It  ^was  an.aiSion  of 
debt  in  the  exchequer  upon  a  bill  of  exchange  accepted.  The  plaintiff 
declared  that  by  the  cu/iom  of  England^  if  a  merchant /end  a  bill  of 
exchange  to  another  merchant  to  pay  money  to  another  perfon,  and 
the  billbe.acceptedj  .that  he  who  accepts  the  bilj^oes  .thereby  become 
chargeable  with  the  fum  therein  contained  *,  and  .that  a  certain  mer- 
chant drew  a  bill  iof  exchange  .upon  the  defendant^  j>ayable  ^o.the 
plaintiff,  which  .bill  ihe  ^defendant  acc^ptedi  per  quod  aifio  /ucrevit. 
Upon  nil  debet  pleaded,  the  ,verdid  was  for  the  plaintiff.  A. motion 
was  made  in  arreft  of  judgment,  and  one  of  the  reafons  affigned  was 
that  there  was  <rno  privity  between  tlie  plaintiff  and  .defendant/' 
•««  nor  anjr  contraft  in  deed^  or  in  law." 

The  diief  Baron,.among  ofher  things,  Taid  &at  «'  without  doubt  if 
«  the  common  law,  or  the  cuftom  of  the  place,  create  a  duty,  debt 
•<  lies  for  it  ^  as  in  the  cafe  of  a  toll  due  by  cuftom^  20.  jf/.  7.  1.  and 
<<  fo  in  cafes  of  a  certain  fum  due  bj  cuftom  for  pound  breach  to  the 
«  lord  of  the  manor,  or  to  a  goaler  for  barfces^  31.  if.  7.  But  the 
•^^  ipreat  queftion  here  is,  whether  or  no  a  debt  or  duty  be  hereby  raifed : 
«<  For  if  it  he  no  more  'than  a  collateral  engagement,  order  or  promife, 
«<  debt  lies  noty  as  in  the  cafe  that  has  been  cited,  of  goods  delivered 
*<  by  A.  to  B.  at  the  requeft  of  C.  which  C.  promifeth  to  pay  for  if 
<<  the  other  does  hot  \  for  in  that  cafe  a  debt  or  duty  does  not  arife  be-^ 
«<  twixt  A.  and  C.  but  ai  collateral  obligation  only.  In  our  cafe  the 
^  acceptance  of  the  bill  amounts  clearly  to  a  promife  to  pav  the  mo^- 
«<  ney ;  but  it  may  be  a  queftion  whether  it  amounts  to  a  debt  or  not.'' 

'  Precedents  were  ordered  to  be  fearched  \  but  none  being  found, 
the  court  afterwards,  in  Hillary  term^  20,  21,  C  2,  declared  their  opi- 
nions, «  that  an  a£tion  of  debt  would  not  lie  upon  a  bill  of  exchange 
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9f  aM^ted^  ftfflhft  tfie  icceptot ;  bttt  that  i^'fp^eid  adi^  tt{M^  th^ 
*  eaft  muft  be  br6ii^ht  agdttril  him.  Fd^  tbi  aceipiaHci  ides  MicteaU 
*<  a  duty,  no  more  than  a  promife  mzi6  hf  a  ftMi^,  66  pajr,  tic.  tf 
<<  the  creditor  will  forbear  his  debt.  And  be  that  drew  the  bill  con- 
c'tinW  d^tor^  noltwiYhftandhig  the  acceptance^  Wte^  AaKesthe 
^  ic(ief>tof  tiabl^  to  paf  i<.  And  thi$  cotirie  6f  tfccepfing  bilb  bebg 
^  i  geitfersa  ctfftom  among  afl  /^Wif^/  both  ^idiiii  M^  Without  the 
i*  tealAVy  aiid  hating  every  n^here  thtft  ^flPeA'  ik  to  riiaK6  the  acceptor 
^  Mi^it  to  pay  the  contemsr  the  to\ttt  mod  tike  hoHcfe  of  that  cuftom; 
<<  but  the  cuitom  does  not  extend  fo  fa^  as  to  create  <  debt;  it  only 
<<  makes  the  acceptor  onerabilis  to  pay  the  money.  Though  cuftom 
<(  iAt^  gWe  an  a^idh  of  d6bt,  ti  in  th^  eaft  6f  toH ;  a^d  fo  iii  cafe  of 
«*  a  fe«c  for  a  copyhold. 

^  W'herdbfey  aM  becadfe  M  pfe^c^dei^t  cbdd  ht  jmdtictf,  thatti 
^  ^aiibn  of  debt  had  beeti  bought  UpdA  iri  Acde^m  Mil  tf  ixthangi, 
^  jiidgfaiftft  was  ahrrcftedf/' 

Tl^  gi^tihd  of  tht^  jn^l^eht  fSevM  f6  bfe  tliikt  t^  dnMtrh Atoth 

gttH  debtor,  am!  thstt  the  imdertakfaig  df  th6  acciiptor  is  ocily  to  pay 
^  di-a#ert  dfebt ;  and  therefore  is  a  c^laiertJ  ahd  hot  *n  origbal  en- 
^.igtWilftit.  If  ffi^  totirt  were  miftaken  in  this  pofittoh,  tfi^  cafeisurf 
It^  \  6r  at  Icaft  the  reafoA  of  thb  cafe  faih.  It  tna^  be  trtie  diaf  U 
SraWbr  iitiie  ongmal  debtot  until  the  bill  is  accepted  \  but  after  tlie  UHii 
accepted  the  licceptor  is  the  origihal  debtor,  and  the  uhdlettiikilig  of  ft^ 
drawer  is  collateral,  viz.  to  pay,  in  cafe  the  acceptor  d6es  not.  The 
queftion  in  the  cafe  of  Heylin  and  Adamftmy  2  Bur.  674,  was,  «ho 
was  <he  oHgifia/  debtor  in  a  bill  of  exchange.  Lvrd  MunsfieU  ftidi 
•♦  «  bin  6f  exchange  is  an  brder  <$t  commind  to  t^  dfawet,  who  kas, 
**  or  isfoptoofed  to  have,  ^ffefts  of  the  dra'trtf  Ih  his  h:!ndi,  io  pay. 
•<  When  the  drawee  has  accepted,  he  is  the  cfrigifitJ  debtor.^  If  fo,  a 
iuiy  is  certainly  diteated  b^  the  accfcptanct,  arid  rftcording  to  the  ch. 
^roh's  own  adhiiflSon  *<  debt  liisfcr  it.^  In  the  {tttit  tafe  bf  Mn 
^  AdaMJbAy  Idrd  Mansfidd  flate^  the  law  to  ht  the  feme  ttfpeftmg 
the  mhhrof  a  prbmiflbry  note,  as  the  atcepttfr  oJF  i  bill  of  clchanpt 
;fet  It  ha«  been  held  in  the  cafci  6f  Aumbaid  ^.  ia!tj  16  AJod.  3I,  R^ 
Meyand  PHcf,  i  H.  Bh  547  and  Bijbop  v.  Touh^.  2  BosahdPidrfi, 
that  Jffe  fies  atainft  the  m^kcr  of  a  promiflbry  note.  Set  alfo  C% 
fn  BiHsi  ^  lo,  Where  the  authdrity  of  (tit  crfe  in  HirdrCs  4^5,  fa  doubted. 

The  next  cafe  is  that  of  Brown  and  London^  reported  in  i  Vtnt  IJ2, 
*  Lev.  ipg,  1  Mot.  285  andl  Krk  695,  713,  72^,  758,  822,  (Mtch* 
^2.  Cai\  2.  anno  t6joJ  in  ^hicfc  it  Was  decided,  upon  the  zuthoAj 
M  Miltoffs  afe,  tiurd.  485,  that  tndehitalus  ajfm^it  WbttU  tfot  Ik  f^' 
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^i^oUfid  kA  ^ani  tfprivifyi  bectfufe  it  is  £i}d!  \fj  tht  court,  that  <<  if  A«- 
•<  delivers  money  to  D.  to  ^Jy  to  C.  a  Ad  gitts  CL  sfr  bill  of  t%ch»n%€ 
«  drawn  on  B.  and  B.  accepts  the  bill,  and  doth  not  pay  it,  C.  may 
^  bnhl  ikH  ihdibiiatm  ajfuht^a  algafiift  B*  6s  having  reciivM  tiMHf  io  his 
^  tifi:  btft  then  h<<  tfntift  Mi  dcthft  6hif  o*  a  HU  rfittcbart^dcciptid^  tH 
^  ttie  cafe  at  bar  w."  Ahd  in  the  cafe  6f  J&i^/f/  lir.  S/^//|  at  the  imxt 
tettnti  2  Ktk  71  u  Sueh  ^  deeUi^doH  of  indebitiiius  ajfumfjii  for  mo- 
fy6y  hid  and  received  ij»  cife  of  ^  b>U  of  eidiange,  wa*  adj«4fe(l 
good  ttpon  delifurrer. 

TiiRS  i*ar<^  df  :B«^49-t>.  Hill{pHfch.  18|  (^^.  2)3  JSrA6a7  id  tli4  n^irt 
^hii^ll  occtiti  tn  the  bdokfif*  fhts  i$  faid  by  the  reporter  to  be  <*  Debi 
<■  Ml  /^i^/^  ^i//  by  euftom  of  m^rchatits.^  Tbk  appeara  to  be  the  firft 
6ifd  iti  n^hich  th6  terAi  «<  irttdndUlP'  is  ttfed^  bttt  it  fumi(he«  no  t^u 
Atnct  thsil  the  cafe  was  riot  u^on  ^  pfofAillbry  tlotd  ^  for  it  will  be  eb« 
ferved  by  any  one  who  will  take  the  trouble  to,  examine  the  ^alisv  priov 
to  the  judgment  in  the  cafe  of  Clerk  v*  Martin  (t  Anne.)  that  the  term 
pr^n^Jh^y  naiivf^%  not  in  cife^  not  had  they  any  tethnical  name  by  which 
fo  diftillgtiiih  a  ptomlflc^y  note  ftdm  aft  inland  bill  of  tfxchaitge,  nnleft 
k  was  by  calling  the  fdffiier  afi  inland  bill)  and  the  latter  an  inkm)  bill 
kA eSkHange,  In  th«  d«fe  of  Baket  and  titll,  th«  dfCOmOance  of  itsbo* 
hig  M  a^k>n  of  debts  (hdUdtfi  a  filipicion  that  it  wa4  a  promiflbry  noto# 
becafife  We  hav^  alta^y  ittti  that  in  the  <?afe  of  a  bill  of  exchtagey  it 
Kad  been  decided  In  Hitfd.  485,  ^M  M  a£li<>tl  of  debt  woald  not  li*. 

fa  fhd  ti^t  cafe,  Which  Is  «  dgaihfi  KlboToUgh;'  P^ch.  28»  Gar.  2^ 
^  Xrf^.  ^€5^  it  feem»  doubtful  whHher  it  wad  a  ptomiffbry  note,  or  uk 
mlafid  bill  of  ttchtngt.  It  is  a  fliort  ftdte  of  a  <:«fe  in  thefe  words» 
•<  In  a£^ion  tipon  the  ^afe  on  cttftoiti  df  London,  that  any  merchant  or 
«  other  inhabitant  xhtTc/ub/tribing  a  note  for  payment  of  money  to  any  oiber^ 
«  not  faid  where  inhabiting  \  on  default  of  payment  by  him  on  tuhom 
^^  the  bill  is  drdvfn,  fhould  pay,  &c.  Thompfifi  excepted  in  arreft  ot 
^  judgm^f^  that  no  aAion  Keth  as  between  merchant  it  doth  v  fid 
*<  hdn  eJkdSi&,  fbr  per  cuHam  thefe  is  afe  much  reafon  for  inland  bills  as 
^^fir  tnlls  ^e^heirtge,  Wd  this  is  no  more,  and  being  aterfcd  that  the 
»*  defendant  is  ail  inhabitant  in  L.  &c.  judgftient  for  tht  priaintiff.'' 

* 

The  cafe  of  Shelden  v.  Hentley,  2  Show.  161,  ^33,  Car.  1,  B.  R.  anm 
t6%o)  iRras  *^  upon  a  note  under feal^  Whereby  the  defendant  promife^ 
•«  to  pay  to  the  hearer  thereof,  upon  delivery  ofths  rtote,  £.  100,  and 
^  iVCTS  that  it  was  delivered  tp  him,  (meaning  the  defendant)  by  th€ 
a*  bearer  thereof,  and  that  he  (the  plaintitf)  was  fo." 
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•  It  was  tfbjcAed  tbat  this  was  no  deed  becaufe  there  was  no  pafoa 
named  in  the  deed  to  take  hj  it.  But  it  was  anfwered  that  it  was  not 
a  deed  until  delivered,  and  then  it  was  a  deed  to  the  plaintiff. 

«<  Court.  The  perfon  feems  fufficientljr  defcribed  at  the  time  that  'tii 
<<  made  a  deed,  which  is  at  its  delivery :  and  iuppofe  a  bond  were 
**  now  nude  to  the  lord  Mayor  of  London,  and  the  party  fealsitiand 
**  after  this  man's  mayoralty  is  out,  he  delivers  the  bond  to  the  fubfe- 
^  quent  mayor,  this  is  |;ood  *,  et  traditio  facit  chartam  JoquL  And  hj 
«  the  delivery  he  expounds  the  perfon  before  meant  j  as  when  a  mtr* 
^<  chant  promtfes  to  pay  to  the  hearer  of  the  note^  any  one  that  hrings  the  mti 
^Jball  be  paid.  But  Mr.  juftice  Jones  faid  it  ^wai  the  cmfiom  (f  merchants 
«  that  modi  that  good.''  Here  it  will  be  ohferved  tlutt  the  court,  is 
order  to  elucidate  the  fubje£l  |>efore  them,  refer  to  principles  of  hw 
more  certain  and  better  known,  viz.  that  apromiflbry  note  payable  to 
bearer  is  good,  and  that  promiflbrf  notes  were  within,  the  cuftom  of 
snerchants. 

Then  followed  the  cafe  <A  Norfolk  v.  Howard^  Trin.  34,  Ccir.2,  B. 
jR.  atmo  1681,  a  Show.  235,  which  was  <<  cafe  upon  fp^sial  promife 
«<  on  a  note  wherein  die  d^endant  promifedtopay  unto  the  plaint^  j^.  50 
<«  at  anytime  during  the  joint  ILres.of  plaintiF  and  defendant,  within 
«  3  months  after  the  .plaintiff  ihould  demand  .the  fame ;  and  no  de« 
M  mand  nmlo  ft  forma  pleaded."  The  demand  proved  was  by  plain- 
tiff's attorney  who  delkrered  a  demand  in  writing  at  ^he  defendant'i 
houfe  to  his  maid,  by  whom  it  was  fent  up  to  the  defendant,  bein{ 
£ck  and  not  to  be  fpoken  with  ;  the  maid  brought  down  word  flic  had 
delivered  it  to  her  mailer  \ — held  no  good  evidence  to  maintain  the 
a£tion,  for  the  demand  ought  to  be  perfonaL  No  objodion  was  made 
to  the  form  of  the  adions  it  was  only  to  the  fufficiency  of  the  de- 
mand. 

The  next  cafe  is  Htntons  (Mich.  34.  Car.  2.  Anno  \6Zu)i.  Shov. 
^3;,  which  is  faid  to  be,  <<  Cafe  on  a  hill  of  exchangs  ajgwA  the 
«<  drawer  J  Bill  not  being  paH  and  payable  to  I.  S.  or  tcyuie  ieMrtr\ 
^<  the  plaintiff  brings  the  a&ion  as  bearer ;  and  upon  evidej|ce  ruled  by 
<<  the  lord  Pemberton,  that  he  muft  intitle  himfelf  to  it  oii  a  valuable 
<f  coniideration,  though  among  bankers  they  never  niake  indtsr/ements 
«<  in  fuch  cafe  \  for  if  he  come  to  be  bearer  by  cafuahy  or  hfiaverji 
<*  he  fliall  not  have  the  benefit  of  it."  It  does  not  appear  that  this  is 
not  an  zCdon  on  a  premiffory  note.  It  feems  to  have  been  either  a 
banker's  promiffory  note  or  a  check  drawn  on  a  banker,  and  at  this 
time  no  difference  was  fuppofed  to  exift  as  to  the  law  in  thofc  cafc& 
But  it  cxpreffes  a  clear  opinion  that  the  bearer  of  fuch  a  note  or  biB 
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m%Y  maintain  an  action  in  his  own  name,  if  he  czmt  fairly  by  the  bilL 
And  although  this  principle  was  denied  in  the  fubfequent  cafes  of 
Norton  and  CoggSy  Hodges  and  Steward;  and  Nreholfon  and  Sedgwick  ; 

Et  thefe  again  were  exprdsly  over  ruled  and  denied  to  be  law  by  lord 
ansfield  and  the  reft  of  the  judges  in  the  cafe  of  Grant  ti.  Vaughan^ 
3.  Bur.  lyitJ;  in  which  cafe  the  reafoning  of  the  court  applies  as 
ftrongly  to  the  •  cafe  of  a  promiflbry  note  as  to  that  of  an  inland  bill 
of  exchange. 

In  the  cafe  of  Ciaxton  tr.  Swift  in  the  exchequer  on  a  nvM  of  error ^ 
{Hili  269  37.  Car,  2.  Anno  1684.)  i.  Lut.  878,  it  was  decided^  up- 
on an  inland  billi  **  that  the  firft  drawer  of  the  bill  and  every  indor- 
«'  fer  is  liaUe  to  the  payment  of  a  fum-  certain,  to  the  laft  indotfec.** 
No  difference  was  then  taken  between  an  inland  bill  and  a  promiflbry 
note.  Both  were  confidered  as  being  within  the  cuftom.  So  that 
what  is  ftated  to  be  law  as  to  one  may  be  confidered  to  be  law  as  i6 
the  other. 

In  the  cafes  of  Cramlington  and  Evans  {1\  3.  Joe.  2.)  2.  Vent.  tp6. 
mnd  Ewers  v.  Benehkin  [M.  4.  Jac.  2.)  I.  Lut.  23 1,  the  pleadingft 
are  fet  forth  at  large,  and  (hew  the  manner  of  declaring  upon  the 
cuftom  as  to  inland  bills. 

The  cafe  of  Darrarh  v.  Savage  {Pafch.  2.  W.  andAf,  Annot69p) 
I.  Show.  155,  was  *^  indebitatus  ajfumpft  tor  £>  ^o  recciYcd  to  the 
<*  plaintiff^s  ufe.  Non  affumpft  pleaded  }  and  upon  the  trial,  the  evi- 
<«  dence  was  a  kiH  of  exchange  or  note  under  the  defendant's  hand,  da^ 
«<  ted  the  22d  February  1687,  direded  to  a  merchant  in  London,  pray 
«  pay  to  Mr.  Darrach  or  his  order  the  fum  of  jf  .40  and  place  it  to 
«<  my  account,  value  received,  witncfs  my  hand." 

Th^  cafe  (hews  that  a  bill -or  note  was  good  evidence  on  an  aAion 
ibr  money  had  and  received}  and  that  no  diftindion  was  made  between 
9  bill  and  a  note. 

Norton  v.  Coggi.  (Mich.  2.  W*  and  M.  C.  B.  Anno  1689^  3. 
Lev.  299,  was  clearly  upon  a  promiflbry  note,  yet  in  the  margin  it  is 
called  "  ajfumpfftfur  bill  de  exchange.^  The  phmtiff'  <«  dechred  upon 
«•  a  cuftom  in  London,  that  if  any  merchant  or  other  perfon,  merchan- 
<<  dizing  in  London,  make  a  note  in  writing  under  his  hand  and  ihere^ 
*•  bypromife  to  pay  any  fum  of  money  therein  contained^  to  a  perfon  therein^ 
<<  named  or  bearer ;  and  if  the  perfon  in  the  note  named,  to  whom  by 
<<  the  note  it  was  promifed  to  be  paid,  ajjign  or  deliver  it  to  any  other 
«'  perfon-  to  receive  it  to  his  »wn  ufe,  and  he  bring  it  to  the  drawer 
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^gS  fi^^  f Qte  an4  tcf ue^  him  ta  pay  it  to  him  who  briiig«4ie  noli^ 
«<  t^  thf  paftw^  who  m^M  the  ji^o^e  irai  diorgeible  tp  p^y  ic  to  ^ 
«  bearer.  And  that  tjic  jdk;fcii4wt  being  ?  goldfxnitbj  m^  fucb  ^ 
^<  fliote^  ijiereby  pro^uii^g  ip  pajr  £•  xoq  to  Willi^oi  B^ulow^  or  tb^ 
«<  bearer ;  asd  ^»t  BarlOtW  idf  Uve^  the  note  to  the  plai^tiff^  to  nor 
M  ^re  4;he  J99MKiey  jto  hii  oyn  uie»  in  fatisf|&ion  q(  £.  ix^o,  due  to 
«( )^ip  br  P?rlow )  aod  that  the  pl^tjiff  broughjt  and  ihowed^his  |x> 
«  the  defendant,  and  requeued  him  to  pay  the  £.  loo,  which  he  h^ 
"  notdone,  whereby,  by  the  cuftom,  he  became  chargeable,  and  fo 
«  b^^ig  <fj^i^<;able  ailAunod  to  pay.  M^^  verdift  /or  the  pUiotiff,  it 
<<  ipra$  OIPY^  ifi  ;icreft,  &c.  tiiat  this  p^ftom  to  pay  tp  Uarer  wasiof 
5^  general  f  for  jperjbaps  ^e  goldfmith,  \^iofc  aot^ce  biy  the  be9,rer^  1^4 
«*  mid  ljb(is|U)  Barlow  hin^elf.  (And  .tbi^  was  at  bar  aow  alleged  t» 
M  bje  thie  truth  of  the  ^c^k,.)  A^  pf  ^u,ch  cj3^ipn«  jifter  dirver^  oio- 
$^  tion^  in  HilUry  term,  and  tlm  tenp,  w^re  PoUexfe^,  PoF^eJI  aW 
M  RpoUby-  VentrU  b^g  <ic^  ^^  ^c  UA  vacation,  A^Uho^ig^  jipop 
«  the  trial  of  the  caufe  before  PoUexfen  at  Guild-hall,  he  th«$i  hei^ 
<<  that  the  a6iion  well  lay,  this  matter  being  obje£led  at  the  trial.  Le- 
•<  vins  4^  icQimfel  for  the  j^aintijPF.^ 

,1^  tjaAs  4caie  the  pidy  ^bjcfbion  w^  tjhfit  a  xrudom  t9  pay  lo  hearif 
was  too  general.  It  feems  to  be  admitted  that  JBarlow  lyjaifelf  migb^ 
have  brought  an  aAion  upon  the  cuftom ;  and  that  a  cuftom  to  pay 
/to  pr^  or  to  indprfie  wpuld  have  been  good,  it  is  a  fwScient  anCwer 
4o>tbi(B  pifey  tba^  inlhe  cafe  of  Qr^  v,  Faugbany  3  Bur.  1516,  it 
jras  xl^lared  not  tp  hare  been  lay^,  ib  f^r  a9  it  decided  that  an  aAioa 
iH:>|ild  IM  Jbc  maintained  )>y  the  A'<ir/r  of  fuch  a  note  in  his  ovni  oamc 

The  icjrfe  of  Jiehtrs  v.  iifi?r/iq^,  f  J*-  ?-  ;^.  W  i/J  i  &8w-  i4j» 
was  this — *<  A.  draws  91  ^rft  ^Qd  i^DCoi^d  bill  of  e^cbai^  p^Ji^Wc  ^f 
<<  himfelf  in  Dublin,  to  B.  or  order,"  who  indorfed  to  the  plaintiff, 
^o  quf^ipn  vasjs^adeas.to  this^t^g  ^  bill  .of  ex^;M)gej  ^  fpit 
iixS^T^  jip  nothing  b|>t  ip  form  j^r^lp^promi(^Qry  ^qte^ 

The  next  cafe  is  Hodges  v.  Steward y  (PafcL  5.  WT.  a/i^  jif  .^  report- 
ed in  <^dni.  204.  f  Sa/k.  .12$,.  i2  Mod.  36,  and  iioZf  115.  Xbepfe 
is  dMis  ibortly  ft;ited  by  Comberbach.  m  Cafe  upon  a  bill  of  £9^Dbimgi : 
A<  jQ^itom  w^s  laid  .in  London^  4hat  where  .a  blil  is  p.ayable  to  Ji^fit 
^^ifofgr^  itouiftbe  paid  to  the  mdorJe$.  jHloIt^  chieiF^j^fticc^  f^v4^ 
M  w?8  Kitpffg$mn^  g  for  Another  |>€;vfQ^,  ^d  r^c^  tbjc  indoi^,  might 
u  be  th0  bearer."  This  feems  to  be  the  true  groupd  of  die  d^ci^tt, 
;4tboiigh  che  reafpns  ^re  yariouilj  ftated  by  |tbe  different  repoctci*- 
They  ijlc;aU  it  a  bill  of  exchange,  hut  in  12  Mod.  36.  jnc  aupe.inform- 
.cd  whj^  fcipd  pf  a  bill  ji^f  e^ckuq^e  jit  yr^  nz-  ^  biU  ^^m  ^  i^ 
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4«fatidaiit  M  hiv^etf^  pafabte  to  aaotlier  or  hearer.  The  payee  i »- 
dorfedU^  and  i!t^  iniifrfee  as  fuch^  and  not  as  bearer^  brought  the  ac- 
tiosy  which  was  held  not  to  lie  \  hecauie  no  authority  was  given  ta 
the  payee  to  mdorfe^  or  to  transfer  it  by  indorfstnent.  And  in  i  Salk, 
1 25,  it  appears  that  in  the  fame  cafe  a  diflereace  was  taken  between  « 
hil  payable  to  hearer^  and  to  orders  for  a  btU  payaUc  to  «  L  S.  or  bearer 
^  is  not  offignabk  by  the  contraB  fo  as  to  enable  the  ieukrfee  to  bring* 
<<  an  action  \  becaufe  there  is  no  fuch  authority  given  to  the  party  bf 
«  the  JirJ  amtraSk:'  <•  But  when  the  bill  is  payable  to  I.  S,  or  order^ 
^  there  an  exprefi  power  is  given  to  the  parly  to  affign^  and  the  mdorfef 
M  may  maintain  an  a&wn!^ 

It  was  aUb  faid  that  although  fiich  an  indorfement  is  not  a  good 
affignment  of  the  bill  fo  as  to  charge  the  drawer;  yet  it  is  a  good 
bUl  between  the  indorfer  and  indorfee;  and  the  indorfer  is  liable  to 
an  a£bion  for  the  money,  ^^fir  the  ifidorfoment  is  m  nature  if  a  new 
^  bill,"  It  was  alio  held>  (as  it  had  been  before  adjudged  in  MUton^t 
cafe,  Hard.  485,  and  in  Brown  and^Londorfs  cafe^  i  Vent.  152,)  that 
a  general  inddniatus  affumffit  would  not  lie  on  a  bill  of  exchange,  but 
that  the  action  muft  be  cither  a  general  indebitatus  ajfumpjit  for  money 
bad  and  received^  or  a  fpccial  a^ion  upon  the  cafe  grounded  on  thcf 
cttftom.  Upon  this  cafe  it  may  be  remarked  that  a  bill  dravm  by  a 
man  on  Inmfetf^  is  precifely  a  promiflbry  note  in  tSt& ;  and  Love-: 
lafs  in  his  treatife  on  bills  and  notesy  p«  22,  exprefsly  fays,  <<  that  the 
<<  law  confiders  a  promiflbry  note  in  the  light  of  a  bill  drawn  by  a 
^  man  upon  himfelf,  and  accepted  at  the  time  of  drawing.''  Marius 
alfo  in  his  advice^  p.  3,  fays,  <*  a  bill  may  be  by  two  perfons,  as  where 
•^  the  drawer  makes  the  bill  payable  to  himfelif  9r  order,''  fo  where  a 
Bian  draws  a  bill  on  himfelf.  The  fame  is  faid  by  Kyd^  en  bilU^  p.  2» 
and  Chitty^  22,  48,  fays,  <<  a  bill  will  be  valid  where  there  is  only 
«  one  party  to  it,  for  a  man  may  draw  on  himfelfo  payable  to  bis  own 
**  orders  but  in  fuch  cafe  it  is  faid  that  the  inftrument  is  more  in  the 
^  nature  of  a  prwnjfory  note,  than  a  bill  of  exchange/' 

The  next  cafe  is  that  o(  HiUetal.  v.  LewiSy  {H.  $.  IT.  andM.  B. 
R.)  I  Salk.  132.  This  was  an  adion  by  the  holder  againft  the  in- 
dorfer of  two  Jiotcsfobfcribed  by  one  Moore,  a  goldfmith,  payable  to  the 
defendant  and  by  lum  indorfed  in  blank,  and  delivered  to  one  Zouch^ 
to  whom  he  was  indebted.  Zouch  delivered  them  fo  indorfed  to  the 
phinttfisv  and  received  from  the  plaintiffs  therefor  other  bills  and  fome 
eafli.  One  of  the  notes  was  payable  to  the  defendant  or  order,  the 
other  was  payable  to  the  defendant  without  the  words  ^or  orderj- 
Moore  broke  and  ran  away ;  the  plaintifl^  declared,  ift,  upon  two  bills 
ff  exchange  againft  the  indorfer ;  adlv^  upon  a  mutuatus  y  3dly,  upon 
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am  inddntattts  ajfumpjit  for  money  laid  out  for  the  ufe  of  the  defeiidsnTif 
And  the  principal  qi^eftion  \va$)  whether  the  plaintiffi»  had  ufed  due 
diligence  in  applying  to  Moore  for  the  money.  Holty  chief  ji^e^  held 
<<  ^hettgoldfmith?  bUls  were  governed  by  the  fame  laws  andeuftotns  as  ether 
^  bills  of  exchange  ;  and  jevery  indorfement  is  a  new  bill:  And  fo  long  a» 
<<  a  bill  iS'  in  agitation,  (circulalion)  and  fuch  indorfements  are  made, 
«<  all  the  indorfers  and  every  of  them  are  liable  as  a  new  drawer.  That 
«*  by  the  law  generaUy^  every  indorfer  is  liable  as  tbefirfl  drawer^  and  can 
«  not  be  difcharged  without  an  adlual  payment ;  and  is  not  difcharged 
«  by  the  acceptance  (receipt)  of  the  bill  by  the  indoriee ;  but  by  the 
<<  cuftom  this  is  reftrained,  viz.  the  acceptance  (receipt)  is  intended  ta 
«  be  upon  this  agreement,  fc.  that  the  indorfee  will  receive  it  of  the 
^^firfl  drawer  if  he  can,  and  if  he  can  not,  then  that  the  indorfer 
•«  will  anfwer  it }  as  if  the  firft  drawer  be  infolvent  at  the  time  of  the 
«  indorfement,  or  upon  demand  refufestopay  it,  or  cannot  be  found. 
'<  And  the  indorfer  is  not  difcharged  without  a£iual  payment,  until 
<<  there  be  Ibme  negleA  or  default  in  the  indorfee,  as  if  he  does  not 
*<  endeavour  to  receive  it  fn  convenient  time,  and  then  the  firft 
"  drawer  becomes  infolvent-**  •*  He  kft  it  to  the  jury  to  confider, 
<«  whether  the  time  in  this  cafe  were  convenient  time  or  not ;  and  if 
«  the  piamtiff  had  convenient  time  to  receive  his  money » then  to  find 
<<  for  the  defendant,  otherwife  for  the  plaintifiF.  And  they  upon  con- 
<<  fideration  found  for  the  plaintifiF;  upon  which  the  plaindfiFprayed  to 
<<«take  the  verdi£i  upon  the  indebitatus  ajfumpjit.  Et  per  chief  juftice^ 
«<  You  can  not  take  the  verdid  upon  any  part  of  the  declaration  but 
«  that  to  which  evidence  was  given,  and  here  it  will  be  ^wd  iffoufidufoK 
**  the  bills  of  exchange  ;  but  if  the  evidence  be  applicable  to  any  other  ^rt 
<<  of  the  declaration,  you  make  take  it  upon  any  fuch  part  to  which  the 
«<  evidence  is  applicable.  And  becaufe  Zouch  had  fworn  that  he  re- 
«  ceived  the  benefit  of,  and  had  been  fatisfied  with  the  bill  he  took  of 
<(  the  plaintiff,  by  which  the  defendant  was  difcharged  againft  Zoscfa, 
<<  the  verdift  was  taken  upon  the  indebitatus  afumpfit  for  money  laid 
«  out  for  the  defendant's  ufe ;  and  it  feenwth  the  indorfement  by  the 
*<  defendant  to  the  plaintiff  was  good  evidence  of  a  requcfl  to  pay  die 
<<  faid  money  to  Zouch^  Now,  exception  was  taken  that  one  bill  was 
<(  payable  to  the  defendant  only,  without  the  words  "  or  his  ordity 
<«  and  therefore  not  allignable  by  the  indorfement;  and  the  chief  juf- 
<<  tice  did  agree  that^the  indorfement  of  this  bill  did  not  make  him  that 
«<  drew  the  bill  chargeable  to  the  indorfee;  for  the  words  <*«r  to  his 
"  order ^  give  authority  to  the  plaintiff  to  qffign  it  by  indorfement ;  and'tis 
*f  an  agreement  by  the  firfl  drawer  that  he  woM  anfwer  it  to  the  affigntt^ 
<<  but  the  indorfement  of  the  bill  which  has  not  the  words  ^m"  tolas 
<<  ordet''  is  good,  or  of  the«fame  efle£t  between  the  indorfer  amd  the 
•«  indorfee,  to  make  the  indorfer  chargeable  to  the  ind<i*feeP     This  cafe 
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certainly  ought  to  have  been  fcmifidered  as  fettling  the  law  upon  pro- 
tniffory  notes.  Lord  Holt  here  admits  that  promiffory  notes  are  •<  go* 
*«  verned  by  the  fame  laws  and  cu/hms  as  other  bills  <f  exchange;^  and 
4hat  if  the  verdift  had  been  taken  upon  the  count  which  declared 
upon  the  notes  as  bills  of  exchange  it  would  have  been  good.  His  rea- 
fons  why  a  note  to  order  is  ailignabie^  V\%.  "that  the  words,  or  to  his 
<«  order ^  grtre  authority  to  the  plaintiff^  to  affign  it  by  indorfement ;  and  that 
^*  '/I/  an  agreement  by  the  firfi  drawer  that  he  would  anfwer  it  to  the  af 
^^Jig^^^i'  are  certainly  good ;  and  are  the  fame  which  were ufed  in 
fevcral  modem  cafes  which  will  be  noticed  hereafter.  The  obferva- 
tion  i«  alfo  important  «« that  the  indorfement  by  the  defendant  to  the  plains 
•*  tijf  nvas  good  evidence  of  a  requefl  to  pay  the  money  to  Zouch.'*  We 
fhall  have  occafion  to  refer  to  this  cafe  again  when  we  come  to  confi- 
dcr  the  cafes  of  Clerk  and  Martin^  and  Buller  and  Crips,  decided 
about  nine  years  afterwards. 

The  cafe  of  Pearfin  and  Garret  occurred  in  the  next  term  anno  16939 
and  is  reported  in  Comb,  227.  and  4.  Mod,  242.  <<  The  adion  was 
««  brought  lipon  a  note  for  the  payment  oif  fixty  guineas  when  the  de- 
^<  fendant  (hould  marry  fuch  a  perfon,  &c.  in  which  the  plaintiff  de- 
<«  clared  as  upon  a  bill  of  exchange  fetting  forth  the  cuftom  of  mer- 
«<  chants/'  &c.  This  note  appears  by  the  decls^adon,  which  is  dated 
at  length  4  Mod.  24:2,  to  be  date^  21ft  0£lober,  4th  W.  and  M.  by 
ivhich  the  defendant  **  promifed  to  pay  to  the  plainti£F  or  his  affigns  &x^ 
«  ty  guineas  in  two  months  after  the  defendant  (hould  be  lawfully 
*<  married  to  one  Elizabeth  Pretty." 

It  was  objeAed  that  this  was  "  enly  an  agreement  founded  upon  a 
<<  brokage^  and  therefore  not  within  the  cuftom  of  merchants ;  nei- 
<«  thcr  were  there  ever  yet  any  precedents  to  pay  money  upon  fuch  a 
^  collateral  contingency^  The  judgment  was  for  the  defendant ;  and 
k  was  faid  that,  *<  If  the  note  had  heen  given  by  way  of  commerce  it  had 
««  been  good ;  but  to  pay  money  upon  fuch  a  contingency  cannot  be  called 
^  trading,  and  therefore  not  vrithin  the  cuftom  of  merchants.'' 

If  any  doubt  could  remain  that  the  cafe  of  Hill  and  Lewis  had  fully 
fettled  the  law  that  promiflbry  notes  were  within  the  cuftom  of  mer- 
chants, that  doubt  muft  have  been  completely  removed  by  the  cafe  of 
Williams  v.  JVilliamsy  decided  at  the  next  term  in  the  fame  year  in  the 
king's  bench  (viz.  Pafch.  5.  W.  and  M.  Anno  i6p2,)  Carthew  269. 
*<  The  plaintiff  Thomas  Williams  being  a  goldfmith  in  Lombard  ftrect, 
«  brought  an  aftion  on  the  cafe  againft  Jofeph  Williams,  the  projic 
^ior  of  the  diving  engine,  and  declared  4ipon  a  note  drav  n  by  one 
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«<  Teiff  PttlUfh  hj  which  be  promifed  to  |>ay  ^.  12  10  ^  to  At  bid 
**  Jofeph  WiUiamt  on  a  day  certain ;  and  be  indorfed  the  note  to  one 
^  Daniel  Foe,  who  indorfed  it  to  the  plaintiff  for  like  value  recdved. 
^  And  now  the  plaiiuiff»  ^/ecomd  indorfee,  declared  in  diis  manaert 
**  viz.  *<  that  the  city  of  London  is  an  ancient  city,  and  that  there  ii» 
M  and  from  the  time  tothecontrary  whereof  the  menory  of  man  dodi 
^  not  esift,  there  hath  been  a  certsdn  ancient  and  laudaUc  cttftom 
^  among  merchants  aiid  other  perjbm  refiding  and  exercifing  commerce 
^  within  this  realm  of  England^  ufed  and  approved,  viz.  &c.  So  fees  foitli 
^  the  ct^9m  of  merchatUs  concerning  noUi  fo  drawn  and  indorfed  ut 
*^/ufra^  by  which  the  firft  indorfer  is  made  liable  as  well  as  the  fecond, 
<<  upon  failure  of  the  drawer,  and  then  fets  forth  the  fa£l  thus,  viz. 
^  And  whereas  alfo,  a  certain  John  PulUn,  who  had  commerce  by 
^  way  of  merchandising*  &c.  on  fuch  a  day,  at  London  af<M«iaid»  to 
<<  wit,  in  the  pari(h  of  6t.  Mary  le  Bow,  in  the  ward  of  Cheape,  ac- 
<<  cording  to  die  ufage  and  cuitom  of  merchants,  made  a  certain  UB 
<<  or  note  in  writing,  fubfcribed  with  his  name,  bearing  d^e,  &c 
^  and  by  lAkc/aidMU  or  note  promifed  to  pof^  &c.  fetting  forth  the  note; 
^  and  further,  that  it  was  indorfed  by  the  defendant  to  Foe,  and  by  r  oe 
<<  to  the  plaintiff,  according  to  the  u£ige  and  cuftom  of  merchants  i  and 
<<  that  the  drawer  hariug  notice  thereof,  refufed  to  pay  the  moaej, 
^  whereby  the  defendant,  according  to  the  ufage  and  cuftom  of  ncr- 
«  chants,  became  liable  to  the  plaintiff,  and  in  confideration  thereof 
<*  promilcd  to  pay  it,  &c.  alleging  that  they  were  all  perfons  who 
^  traded  by  way  of  merchandise,  &c 

M  To  diis  the  defendant  pleaded  a  frivolous  plea,  and  the  plaintiff 
<<  demstrredi  and  t^on  thefirft  opening  of  the  matter  h^A  judgment  in  B. 
<'  R.  And  now  the  defendant  brought  a  vrit  of  error  in  the  enchefner 
^  ehamher^  and  the  only  error  infifted  on  was,  that  the  phdntiff  had  not 
<<  dccLired  on  the  cuftom  of  merchants  in  London^  or  any  other  psr- 
*<  ticttlar  place*  (as  the  ufual  way  is)  but  had  declared  on  a  cuftom 
<<  through  aU  England,  and  if  fo  it  is  the  common  lawoy  and  then  it  ought 
<<  not  to  be  fet  out  by  way  of  cu/iomi  and  ij  it  isacufiomy  then  it  oi^fat 
'<  to  be  laid  in  fome  particular pUue,  from  whence  a  venue  might  arife 
•<  to  try  it. 

M  To  which  it  was  anfwdred  that  this  cuftom  of  merchants  000- 
<<  ceming  bills  of  exchange  is  part  of  the  common  law,  of  which  the 
*<  judges  will  take  notice  ex  officio,  as  it  was  refolved  in  the  cafe  of 
<<  Carter  V.  Downifh,  and  therefore  it  is  needleis  to  fet  forth  the  cuC- 
<<  torn  fpecially  in  the  declaration,  for  it  is  fufficient  to  lay  that  fuch 
«<  a  perfon,  according  to  the  ufage  and  cuftom  of  merchants,  drew  the  bill  \ 
<(  therefore  all  the  matter  in  the  declaration  concerning  the  fpecial 
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^  cn&om  WB8  ttcvdy  fui^ltijragc;,  and  the  declaration  good  without 
^  it. 

«  Thejmdpnmi  ^m  ^afftrmidJ* 

Theare  cannot  be  m  ftronger  cafe  than  this*  On  demurrer  judgment 
was  rendered  for  the  plaindff  in  the  Ki$ig*s  bench,  which  judgment  was 
x^rmud  upon  asigmnenti  inpon  a  writ  of  error  in  the  exchequer  cham- 
ber, on  the  verr  point  of  the  cuftom ;  fo  that  here  was  the  unanimous 
coocurrence  of  uU  the  judges  vfEnglmnd.  This  cafe,  it  is  believed,  has 
never  been  denied  to  be  law»  either  before  or  fince  the  ftatute  of  Anne* 

A  flioft  note  of  this  <:afe  is  to  be  found  in  3  &i/i.  68,  by  the  name 
t>f  WUUams  v.  Fields  in  thciie  words,  <<  Ruled,  that  where  a  bill  is 
«  drawn  pajfahle  to  W.  R.  or  order ^  and  he  indorfes  it  to  fi.  who  indor«* 
^<  it^  it  to  C.  and  he  indorfes  it  to  D.  the  laft  indorfee  may  bring  an  ac* 
*<  tion  againft  awj  of  the  indorfers,  hecaufe  every  indorfement  is  a  mw 
^  MUf  aiui  implies  a  warranty  by  the  indorfer  that  the  money  ihall  be 
«  paid." 

The  nest  cafe  upon  a  ^ytomiilbry  note  is  that  of  Brmnmch  v.  Lcyd, 
(HUl^t%  W.  3,  C  B.anno  1696  J  2  Lut.  1582,  where  the  pleadtngs 
ace  fet  forth  at  foil  length,  in  which  the  plaimiff  declares  that  <<  at 
^  ijohdon  afoiefaidt  viz.  in  the  pariih,  fcc*  there  is  a  cuftom  that  if 
^  any  merchant  or  other  perfon  refiding  and  trading  at  London,  make 
*^  any  note  with  his  proper  hand  fubfcribed,  and  thereby  promife  to 
<«  pay  to  any  other  perfiofi  dwelling  at  London,  any  fum  in  fuch  note 
^  ^dfied,  then  mrh  perfon  who  fnbfcrib^d  fuch  note,  by  rcafon 
«  dier^of,  and  by  the  fatd  cuftom  is  liable  to  pay  the  money,  &c* 
^  That  the  defendant,  ^dth  June  1696,  refiding  and  dealing  at  London, 
^<  made  a  note,  8cc.  and  thereby  promifed  to  pay  to  the  plaintiff  at 
<<  London  aforefaid  in  the  pariih  and  ward  aforeiaid  refiding,  £^  26, 
*<  10.  9  on  demand,  by  reafon  whereof,  &c. 

^  To  this  the  defendant  pleaded  that  at  the  time  of  making  the  faid 
«<  note,  he  was  refident  at  Brentford^  isfc.  abfque  hoc,  that  he  was  refi« 
«<  dent  at  London.  To  which  plea  the  plaintiff  demurred,  for  that  the 
<*  defendant  had  traverfed  matter  not  traverfable,  and  becaufe  it  tended 
<<  to  the  general  iffue,"  &c. 

It  was  urged  for  the  defendant,  that  the  cuftom  was  laid  in  St.  Ma- 
zy le  Bow,  but  in  fa£t  is  extended  to  London,  and  was  therefore  con- 
-tradidory.     &ed  non  eJhcatur  <<  iarper  curiam^  the  parifli  is  mentioned 
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*<  but  in  TcfpeSt  of  the  Tcniie,  and  that  it  was  matter  of  necef&ty  to  a}- 
« lege  it  fo." 

And  it  was  further  faid  for  the  defendant*  <<  that  there  were  three 
<<  things  neceiTar^  to  maintain  the  aAion,  viz.  i.  commorancy f  2.  The 
<<  making  of  the  note»  3.  Commerce  between  the  parties ;  but  there 
**  is  no  place  mentioned  in  the  declaration  where  the  note  was 
**  made  ;  fid  mn  alkcatur^  for  it  (hall  be  intended  at  the  pariih  of  &• 
«<  Mary  U  Bow  ;  for  it  is  faid,  that  the  defendant  at  London  aforefaidw 
«  theparifb  and  nvard  afirefind^  refiding  and  ufing  commerce,  made  a 
<<  note  ;  and  therefore  the  whole  is  to  be  intended  at  the  fame  placci 

<<  It  wasalfoobjeAed  that  the  cufiom  vhu  unreafonabk^  keeanfe  it  took 
«  anmij  the  proof  h»w  the  money  became  due  s  but  the  court  were  of  opi> 
<<  nion  thtU  the  cufiom  nuas  good  notwithfianding  tins  objeB'ton. 

<<  Treby^  chief juft'xe^  faid  in  this  cafe,  that  bills  of  exchange  at  firft 
^  were  extended  only  to  merchant  Jtangerj^  trading  with  Engiifh 
«<  merchants,  and  afterwards  to  inland  ViM^  between  merchants  trading 
<<  one  with  another  here  in  England  ;  and  after  that  to  all  traders  aad 
<<  dealers f  and  of  late  toallperfons  trading  or  not ;  and  that  there  was  no 
<<  occafion  to  allege  a/»/ cuftom ;  and  diat  was  not  denied  by  any  of  the 
M  other  jufiicei*  And  the  chief  juftice  alfo  faid,  that  bills  rf  exchange 
^  were  of  fuch  general  ufe,  and  benefit,  that  on  an  indebitatus  afuaf- 
*fj!tf  a  bill  of  exchange  may  be  given  in  evidence  to  maintain  the  adieu  ; 
*^  and  Powilly  jufiice^  iaid,  that  oa  a  general  indebitatus  affumf^  for 
**  money  received  to  the  ufe  of  the  plaint^f  fuch  bills  may  be  left 
**  to  the  jury  to  determine  whether  it  was  for  value  received  or  not. 
<<  In  Hill,  9  and  .10,  W.  3  the  plaintiff  had  judgment  by  the  opinion 
«  of  the  whole  court."  This  cafe  is  in  perfed  conformity  to  thofe  of 
Hill  and  Lewis,  and  Williams  and  WiUiams. 

The  cafe  of  Pinckney  v.  Hall  (Hill,  8  ^nd  9,  W.  3,  anno  1(597,  B, 
R,)  I  lordRaymondf  175,  was  by  the  indorfieoiz  promifibry  note  made 
by  the  defendant  for  himfelf  and  partner  as  joint  merchants  to  Hut- 
chins  or  order,  and  by  him  indorfed  to  the  plaintiff.  The. declaration 
was  on  the  cufiom  of  England^  to  which  the  defendant  demurred* 

I  ft.  «  Becaufe  the  declaration  being  ^r  ir«0/«^f^ivi^0i  ^iig^/lbr,  &c- 
<<  was  ill,  for  the  cufiom  of  England  is  the  lavj  of  England^  of  which 
^  the  judges  ought  to  take  notice  without  pleading*  Sed  non  allocatur. 
«  For  though  heretofore  this  has  been  allowed,  yet  of  late  time  it  has 
^  always  been  over-ruled,  and  in  an  action  againfl: »  carrier  it  is  always 
"  laid  per  confuetudinem  Anglia^  2d.  Though  len  mtrcatoria  is  part  of  the 
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**  law  of  England,  yet  it  h  but  a  particular  cu/lom  among  merchants^  and 
^^  therefore  it  ought  to  be  ihewii  in  London  or  fome  other  particular 
<<  place.  Sed  non  allocatur  ;  for  the  cujlom  is  not  reftrained  to  any  parti» 
*«  cular  place!^  Two  other  exceptions  were  taken  which  are  not  ma- 
terial to  theprefent  queftion  :<  hntjudgment  was  given  for  the  plaintiffs 

At  the  next  term  {Eafier^f  IF.  3)  i  Lord  Raymond^  180,  occurred 
the  cafe  of  Nicholfon  v.  Sedgwick,  reported  alfo  in  3  Salk.  67>  where  it 
is  ftat^d  to  be  upon  a  UlL 

<<  The  defendant  Sedgwick,  being  a  goldfmith,  made  a  note  in  wri- 
<'  ring  by  which  he  promifed  to  pay  to  one  Mafon,  or  to  the  bearer 
<<  thereof  £.  1 00.  Mafon  delivered  the  note  to  the  plaintiff  for  j^.  100 
"  in  value  received,"  who  brought  the  a£lion  as  bearer  and  declared 
upon  the  <*  cuftom  of  merchants  and  others  trading  within  this  realm.'* 

Upon  non  ajfumpjit  pleaded,  and  verdi£l  for  the  plaintiff,  <<  it  was 
<<  moved  in  arreft  of  judgment  that  this  aAion  could  not  be  brought 
<«  in  the  name  of  the  bearer,  but  it  ought  to  be  brought  in  the  name 
«  of  him  to  whom  it  was  made  payable,  ^md  fuit  concejfum  per  cu^ 
«  riam ;  for  the  difference  is,  where  the  note  is  made  payable  to  the 
«  party  or  hearer^  and  where  it  is  payable  to  the  party  or  order ;  in 
<<  the  latter  cafe  the  indorfee  has  been  allowed  to  bring  the  aBion  in  his  own 
<<  name.''  The  principal  point  of  this  cafe,  viz.  that  the  bearer  could 
not  maintain  an  aflion  in  his .  own  name,  was  exprefsly  declared  not 
to  be  law,  in  the  cafe  of  Grant  v.  Vaughan,  3  Bur,  1516. 

In  the  fame  year  in  the  cafe  of  Boulton  v.  Hillefden,  Comb.  450,  it 
was  decided  that  a  mailer  may  be  bound  by  a  promiffory  note  made 
by  his  fervant. 

Another  cafe  in  the  fame  year  is  cited  in  i  Com.  Dig.  190,  191, 
by  the  name  of  Cromwell  v.  Floyd,  in  C.  B.  which  does  not  feem  to 
have  been  reported,  unlefs  it  be  the  fame  cafe  with  that  reported  in 
2  Lut.  1582,  by  the  name  of  Bromwich  v.  Loyd;  which  is  not  im* 
poffible* 

In  Mich,  term  of  the  fame  year,  in  the  cafe  of  JToolvil  v.  Toung, 
et  al.  5  Mod.  367,  it  was  held  that  a  declararion  upon  a  promiffory 
note,  founded  on  the  cuftom  of  England,  was  bad,  becaufe  it  did  not 
allege  that  the  defesdants  were  commercium  habentes;  but  it  feems  to 
admit  that  it  would  have  been  good  if  thofe  words  had  been  ufed. 

In  an  anonymous  cafe  in  chancery,  in  the  fame  year,  reported  by 
C*.  Baron  Comyns,  p.  43,  it  i«  faid  that  Ae  « indorfee  for  a  valuable 
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^  confidenidMi  ncovered  in  imdedkatuf  i^mnfjk  on  this  Inlt  of  ov 
M  change^  agatnft  the  drawer.  Tike  drawer  fiked  a  biU  in  chancciy 
<<  to  be  reliered  aminft  this  judgment  at  law,  aUeging  thai  he  recmei 
^  mvahte;  and  that  the  indorfee  might  reitnt  to  the  indorfer  for  his 
^  original  clainu  It  was  anfwered  that  the  drawer  might  be  reMeved 
«<  againft  Atfayee^  or  any  claiming  as  fervant  or  fa£lor  of,  or  to  die 
•<  ufe  of  the  payee :  bat  the  chancellor  held  that  the  indorfee  beiog 
«•  an  h<meft  crtditori  and  comity  by  this  bill  fairly,  for  die  ialif- 
«  faAion  of  a  juft  debt,  he  would  not  reliere  againft  J^m,  becaufc  ir 
<<  would  tend  to  deftroy  trade  which  is  carried  on  every  where  by  bills 
M  of  exchange,  and  he  would  not  kftn  an  honeft  crcditoc^S'fecurity  * 

It  may  be  doubted  whether  this  was  really  a  bill  of  exchange  or  a 
promifibry  note ;  and  perhaps  it  is  immaterial  which  it  was,  as  the 
law  had  been  clearly  fetded  to  be  the  fame  upon  both*  Tet  if  it 
had  been  a  bill  of  exchange  it  feems  probable  that  fomething  would 
have  been  faid  of  the  drawee ;  by  whidi  it  fliould  appear  that  d» 
plaintiff  had  a  right  of  aAion  againft  the- drawer  /  fuch  as  that  die 
bill  had  been  prefented  for  acceptance,  and  refufed ;  or  that  being  a&» 
eepted  by  the  drawee,  he  had  refufed  to  pay,  &c« 

The  cafe  of  die  tank  of  England  v.  Newman^  ra  MM.  241.  JL  J{« 
f  hrd  Ray.  44a,  and  Comyns  rep.  57,  was  upon  a  promiifery  note, 
drawn  by  one  Bellamy,  payable  to  Newman  or  hearer^  who  difcount- 
ed  it  at  the  bank  without  indorfing  it.  Upon  Bellamy's  failure  die 
bank  brought  fuit  againft  Newman.  But  the  court  held  him  not  to 
be  liable,  <<  for  the  law  is,  that  if  a  bill  or  note  be  payaUe  to  one  or 
"  bearer^  and  he  negotiates  the  biH  and  delivers  it  for  readv  money 
«  paid  to  him,  without  any  indorfement  on  the  bill,  diis  is  a  pUa 
'<  buying  of  the  bUt ;  as  of  tallies^  bank^hillsy  &c.  but  if  k  beiniejeiy 
*•  there  is  a  remedy  againft  the  indorfer!' 

Hawkins  v.  Cardy^  in  the  next  year,  {Mich,  10.  W.  3.  B.  Jf.) 
X  Lord  Raym.  360.  i  &Uk.  6$.  CartL  466,  was  alfo  upon  a  pnn 
miflbry  note.  <<  The  plaintiff  brought  an  a£lion  on  the  cafe  ypon  a  kiU 
««  of  exchange^*  (  fays  the  reporter,)  «*  againft  the  defendant,  and  de- 
<<  dared  upon  the  cuftom  of  merchants,  which  he  (hewed  to  be  thus: 
«<  that  if  any  merchant  ^^M^r/ a  ^1//,  by  which  hepromifestopmy^fwk 
^<  of  money  to  another  man  or  bis  order^  and  afterwards^  die  perfen 
«  to  whom  the  bill  was  made  payable,  indorfes  the  faad  bill  for  the 
<<  payment  of  the  whok  fum  therein  contained,  sr  emy  part  thenoft 
<<  to  another  man,  the  firft  drawer  is  obliged  to  pay  the  fum  fo  indorfedt 
<<  to  the  perfon  to  whom  it  is  indorfed  payable  \  and  then  the  plaiittiff 
«« (hews  that  the  defendant,  being  a  merchant,  fttMctibed  a  biU  of 
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^^  £*4€  19  6  payable  to  Blackman  or  order  ;  that  BlackmaH  indorfed 
*«  jf  •  43  4  o  o£  it,  payable  to  the  plaintiff/'  &c. 

Ob  demurrer^  the  declaration  was  adjudged  Ul;  "  for  a  man  can 
«  not  apportion  fuch'  perfonal  contrafk ;  for  he  cannot  make  a  man 
<<  liable  to  two  actions,  where  by  the  contra£t  he  is  liable  but  to  one." 
"  But  if  the  plaintiff' had  acknowledged  the  receipt  of  the  £,  '^  15  o  thk 
«  declaration  had  been  goodJ* 

And  <<  Holty  chief  jufUce^  faid,  that  this  is  not  a  particular  local  cu& 
<^  torn,  but  the  common  cuftom  of  mercbants^  of  which  the  law  tales 


Salkield  in  reporting  this  cafe,  begins  thus,  <<  A.  having  a  bill  of 
<<  exchange  upon  B.  indorfes  part  of  it  to  I.  S.  who  brings  an  zOtioJk 
<«  for  his  part,"  &c.  This,  compared  with  lord  Raymond's  report  of 
the  cafe,  ihcws  Mrhat  has  been  already  fo  often  mentioned,  that  no 
difierence  had  yet  been  difcoyercd  between  the  law  refpc^ing  pro« 
miflbry  notes,  and  that  concerning  inland  bills  of  exchange.  Even 
lord  Raymend  ftates  it  firft  to^be  a  bill  of  exchange,  and  immediately 
Ihows  it  to  have  been  a  promiObry  note.  So  glaring  a  contradiction 
could  not  have  paiTed  uncorrected,  if  a  promiflbry  note  and  an  inland 
bill  of  exchange  had  not  been  confidered  as  the  fame  thing. 

In  this  cafe  it  will  be  remarked,  that  upon  demurrer^  the  court  faid 
that  this  declaration,  upon  the  cuftom  of  merchants^  on  a  promijfory  note^ 
by  the  indorfee  agatnfi  the  maker ^  would  have  been  good,  if  the  receipt 
of  the  ;^.  3  15  o  had  been  acknowledged. 

The  next  year  produced  the  cafe  of  Lambert  v.  OaJtee  {Pafch  r  !• 
W.  3.  A  R.)  reported  in  i.  lo^d  Ray.  443.  i.  Salk.  127,  by  the* 
name  of  Lambert  v.  Pack,  i  Salt,  1 26.  cafe  6,  Anonymous,  i  a  Mod. 
244.  and  Holt  118.  This  cafe  was  clearly  upon  a  promiflbry  note, 
although  four  out  of  the  five  reports  of  the  cafe  call  it  a  bill  of  ex^ 
change.  This  circumftance  {hows  that  no  difference  was  underftood  to 
exift  at  that  time  between  a  promiffory  note  and  an  inland  bill  of  ex* 
change  j  for  upon  this  fuppofition  only  can  we  account  for  the  ex* 
treme  inaccuratfy  of  fo  many  reporters  upon  that  point.  The  fa£t  of 
its  being  called  a  bill  of  exchange  induces  alfo  a  ftrong  prefumption  of 
another  hGt  which  does  not  exprefsly  appear  in  Lord  Raymond's  re- 
port of  the  cafe,  and  that  is  that  the  plaintiff  grounded  his  adion  on 
the  cufiom  of  merchants ;  which  was  at  that  time  the  only  known  and 
eftablifhedform  of  declaring  upon  a  promiffory  note.  This  was  then 
an  aftion  by  the  indorfee  againft  the  indorfer  of  a  promiffory  note,  pay- 

E3 


40^  JffPtSfDVSC* 

able  to  defendant  V  ordfTf  grounded  m  tbi  eufitm  rf  mm^imttg^  i^ 
nfrhich  it  was  decided  that  die  plaintiff  muft  demand  the  money  of 
the  drawer  of  the  note»  before  he  could  refort  to  the  indorficr  \  and  X9 
another  ftrong  cafe  to  (how  that  promiflbry  notea  and  inland  bills  of 
exchange^  before  Ae  ftatute  of  Anne>  were  precifelj  on  the  fame 
footing. 

The  cafe  of  Starke  v.  Cheefman^  irt  the  tune  year»  Carth.  509b  was 
upon  a  bill  of  exchange  drawn  by  the  defendant  in  Firgmia  uf^  him- 
Jtlf  in  London^  which,  as  has  been  before  obfenred,  is  in  efficA  a 
'  promiflbry  note.  The  plaintiff  had  judgmeni^  although  he  had  not 
alleged  in  the  declaration  that  the  deiendant  promifed  to  pay  die  ncv 
ney  after  protefti  or  even  that  he  had  notice  of  the  proteft,  for  ^Ux 
«<  laiw  did  raife  the  pr^mlfe  upon  the  cufiwn  ^  merebemU  and  thortfoie  it 
^  was  not  neceffary  60  lay  an  actual  promue/' 

In  the  next  year,  {Pafik  la.  JF.  y.  Jsim  1700^  J.  JS»)we  fitdllir 
cafe  of  CMTter  ti.  Palmer y  reported  in  I2.  Mod^  380* 

«  Palmer  had  given  a  note  under  his  hand  in  tfais  foriit;  ^  Ipwifk 
(f  iopaytbemBKBiEJkfo  much  money  on  demandJ* 


<<  Plaintiff  brings  hisa£Vion  grounding  it  upon  the  coftom  of 
<<  chantSj  as  if  it  were  a  bill  of  exchange ;  and  oven  no  confideratim, 
«  After  verdi£t,  upon  motion  in  arreft  of  judgment,  Hoit^  chirfjuf^ 
«  tice^  <<  We  will  take  fach  a  note  prima  fade  tor  evidence  of  money 
«  lent ;  and  though  they  have  declared  on  the  cujlom,  yet  we  muft  take 
<<  care  that  by  fuch  a  drift,  the  law  of  England  be  not  changed,  bf 
<<  making  all  notes  bills  of  exchange.'^  "  But  all  fcemed  to  agree  if  it 
.*<  were  made  payable  to  him  or  order ^  the  defendant  by  that  form  had 
^  made  it  negotiable^  and  by  coftfequence  he  would  be  liable  to  the  oQien  ef 
<<  ajjignee  in  his  own  name  s  for  if  a  man  who  is  no  flMFchant  ww 
«  draw  a  bill  of  exchange y  he  is  fuable  upon  it  according  to  tie  en/hm  ^ 
«  merchants^  for  he  makes  himfelf  a  merchant,  pro  temto^  jtndinknd 
<*  bills  were  not  known  till  trade  grew  to  a  great  height  $  and  ^ben  they  0^ 
<<  tainedy  they  received,  the  fame  law  with  ouTLANJWtSH  bills  :  and  he  bid 
**  he  remembered  that  at  a  trial  upon  an  inland  bill  before  Hak,  Ac 
'<  defendant's  counfel  would  put  the  plsuntiff  to  prove  the  <;uftoAf 
'<  but  Hale  faid  they  had  a  hopeful  point  oi  VL    Mt  adjom^ 

It  does  not  appear  that  this  cafe  was  finally  decided^  but  tiie  princi- 
pal pobt,  viz.  that  a  bill  or  note  payaUe  to  bearer  was  not  a  bill  of 
exchange,  had  been  before  decided  in  the  caies  of  Morten  and  G^h 
Hodges  and  Steward^  and  Nichol/on  v.  Sedgmcky  (hefoKe.  eit^i).    Bitt 


jfhtlfejcafesy  M  befote  obferved)  were  exprefily  denied  to  have  beeh 
law^  by  LcMfd  Mansfield  and  the  other  judges  in  the  cafe  of  Grant  is 
Vaugharty  3.  J9»r.  15 14. 

The  other  point  of  the  cafe,  vie.  that  if  the  note  had  been  made 
payable  to  him  vrorder^  ^the  defendant,  bythatfirm^  had  made  it  nego- 
tiable, and  the  ai&gnee  might  have  fued  in  lusown  name,  is  in  ftrrft 
analogy  with  the  whole  current  of  authorities  from  the  time  of  .the 
firft  introdu£lion  of  promiflbrj  notes  5  and  -the  rcafon  givea  is  the 
fame  with  that  ufed  in  the  cafe  of  Grant  and  Voughony  viz.  that  the 
defendant  by  the  orginal  contraB  had  made  it  negotiable^  and  had  made 
himfelf  exprefsly  liable  to  -the  adion  x>f  the  affignee.  The  further 
.redffon  given  by  the  court  (hows  moft  clearly  that  a  promifibry  nott 
jpayable  to  order  was  an  inland  bill  of  exchange  ;  '<  for,  fay  the  courts 
<<  if  a  man  who  is  no  merchant  %vill  draw  a  Mi  of  exchange^  he  is  fua* 
**  ble  upon  it  according  to  the  cuftom.  of  merchants,  for  he  makes 
'^•himfelf  a  merchant ^fv  tant^* 

There  was  another  Similar  caffe  ^tthe  .iame  term,  between  Jordan 
0md  Sarioe^  3.  ialh.  67,  where  it  is  (aid  to  be  <^  ruled  that  where  a 
**.HU  is  drawn  payable  to  W.  R.  or  ^rder^  *tis  within  the  cuftom  ofmer^ 
«  chants  s  and  fuch  a  bill  may  \i^  negotiated  and  affigned  ky  duftoniy  and 
<<  the  cmtraB  of  the  parties ;  and  an  a&ion  may  be  grounded  on  it, 
«<  tboui^  'til  nojpeeialtp  but  if  'tis  made  payable  to  W.  R.  or  bearer^ 
«  'tis  not  within  the  cuftom  of  merchants  1  and  therefore,  when  upoa 
-M  fisch  a  billy  the  plaintiff  declared,  that  the  defendant  being  amer* 
«  chant,  had  drawn  a  bill  according  to  the  ouftom  of  merchants,  but 
<<  bad  not  paid  themoney,^  this  declaration  was  held  ill/' 

Although  the  inftrument  in  this  cafe  is  not  e^prefsly  ftated  to  be  a 
promiflbry  note,  yet  it  feeihs  itrongly  implied  from  the  expreflions 
ufed.  For  it  may  be  remarked,  ift,  that  it  appears  by  all  the  reports 
ef  the  time  that  the  words  hUl  and  note  were  fynonymous ;  that  the 
term  promijfory  note  was  not  in  ufe,  and  that  generally  whenever  th)ft 
.term  bill  is  uied  alone,  it  meant  a  promiflbry  note. 

adfy.  It  is  faid.that  <«  a  bill  payable  to'  W.  R.  or  ordtr^  Was  withi* 
«  the  cuftom  of  merchants."  It  was  furely  not  neceffary  at  that  time 
;to  have  decided  foleihhly  that  a  bill  of  exchange  was  within  the  cuftoih 
^f  merchants. 

5dly.  It  is  faid  that  <<  fuch  a  1>ill  may  be  negotiated  and  affigncd 
*<  by  cuftom  and  the  wttraBtf  the  farties^  and  an  a£lion  may  Jbe 
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^  grounded  on  it|  tkough  'tis  mjpecialtyi*'  which  laft  expteflion  iieemi 
more  applicable  to  apromifibry  note,  than  to  a  regular  bill  of  exchange.'^ 

4th]]r.  It  is  faid  that  <<  the  defendant  dmo  a  bill,  but  bad  mt  paid 
^  the  moneys**  without  naming  anjr  drawee,  or  a  non-aeceptance  or 
non-payment  by  the  drawee,  or  any  other  circumftance  to  fhew  that 
the  drawer  was  liable  to  pay  the  money. 

5thly.  The  points  decided  are  precifely  tho&  mentioned  in  the  pie- 
ceding  cafe  of  Carter  v.  Fainter, 

In  the  cafe  of  Crawley  v.  Crovtthert  «  Fr^em.  257,  (Trim  1702,^ 
in  chancery,  it  was  faid,  that  <<  it  is  now  likewife  held,  and  the  pnc- 
*<  tice  is  fo,  that  if  a  man  gives  a  note  for  money,  payable  on  demand, 
<•  he  need  net  prow  any  conjideration^ 

Law/on  V.  Lamb^  (Hill.  12.  IT.  3.  C.  J?,  jtnncijooj  I  Lut.  274, 
was  another  cafe  upon  a  promiflbry  note  by  affignee  of  payee,  a  bank- 
rupt, againft  the  maker  of  the  note.  The  pleadings  are  fet  forth  at 
large,  ajid  it  appears  that  the  plaintiff  declared  upon  the  cufom^fn^* 
chants  within  the  realm  of  England^  upon  a  note  payable  to  the  banl^' 
nipt  or  order. 

•<  The  objeftionto  the  declaration  was,  that  all  the  proceedings  of 
**  the  commiffione^re  of  bankrupt  ought  to  be  alleged  at  large;  but  by 
•«  reafon  of  divert  precedents  according  to  the  declaration  bere^  judgment 
*^  per  tot.  cur'  was  given  for  the  plaintiff." 

In  Trin.  term  of  the  fame  year,  it  is  faid  by  Comynsy  inbisdi^jp' 
191,  o/voJ.  I,  that  in  the  cafe  of  Butcher  v.  Swift,  inB.  R»  ^^ 
doubtedf  whether  a  promiffory  note  to  A.  or  order,  was  within  the 
cultom  of  merchants,  and  whether  the  affignee  could  bring  an  aflion 
upon  it  in  his  own  name.  This  cafe,  it  is  believed,  has  not  beefl  «• 
ported* 

In  I  SaH.  183,  Fordv.Hoplins,  (Hill.  12.  W.  3.;  lord  Holt  is  re- 
ported to  have  faid  at  niji  prius,  « that  goldfmiths  notes  to  pay  »o- 
<«  ney  or  tickets,  ^rt  evidence  of  the  receipt  of  money.*'  As  he  had  b^ 
fore  faid  that  every  indorfcment  makes  a  new  bill,  it  feems  to  follow 
that  an  indorfement  is  alfo  evidence  of  the  receipt  of  money. 

We  have  now  examined  all  the  reported  cafes  upon  promiffory  no^ 
from  the  time  of  the  firft  introduftion  of  inland  bills,  to  the  tiin«^ 
lord  Holt's  dccifion  in  the  cafe  of  CkrU  v.  Martin.    At  Icaft,  if  ^^ 
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others  are  to  be  found,  they  have  efcaped  a  diligent  fearch.  The? 
fonn  a  feries  of  decifions  for  a  period  of  more  than  30  years,  in  which 
we  difcoveran  uncommon  degree  of  unanimity,  as  well  as  of  uniformity. 
We  find  the  law  clearly  eftabliihed  to  be  the  fame  upon  promiflbry 
n«tes  as  upon  inland  bills ;  and  we  find  no  evidence  that  thelatter 
were  in  ufe  before  the  former. 

There  is  not  a  contradiftory  cafe,  or  even  di^ium^  unlefs  we  confi- 
der  as  fuch  the  doubt  exprefTed  in  the  cafe  of  Butcher  v.  Swift  cited  by 
Comyns  ;  but  that  cafe  is  not  reported,  and  therefore  it  is  impofiible 
to  fay  upon  what  ground  the  doubt  was  fuggefted.  The  cafes  upon 
promiflbry  notes  and  inland  bills,  go  to  eftabliih  not  only  their  likenefs 
in  every  refpeft,  but  even  tlieir  identity  ;  for  the  former  are  almoft 
imiformly  called  inland  bills. 

V.  Upon  examining  tlie  printed  books  of  precedents  during  the 
above  period,  we  (hall  find  that  the  common  ufage  was  to  declare  upon 
a  promiflbry  note  as  upon  an  inland  bill  of  exchange. 

The  firft  precedent  of  a  declaration  upon  a  promiflTory  note  is  that 
in  Brownlow  latine  redivivump.  74,  which  is  prior  to  any  of  the  decla- 
rations upon  inland  bills  of  exchange.  It  is  in  fubftance  as  follows^ 
that  there  is  and  was  from  time  immemorial  a  cuftom  among  mer- 
4:hants  at  the  city  of  Exeter,  and  merchants  at  CroziA,  that  if  any 
merchant  at  Crozid  (hould  make  any  bill  of  exchange^  and  by  the  faid 
bill  ihould  acknowledge  himfelfto  he  indebted  to  another  merchant  in  any 
fum  oi  montj  to  he  paid  to  fuch  other  merchant  or  his  order j-znA  fuch 
iherchant  to  whom  the  fame  ihould  be  payable,  ihould  order  fuch  fum 
to  be  paid  to  another  merchant,  and  fuch  merchant  to  whom  the  famr 
was  payable  (hould  requeil  the  merchant  who  acknowledged  himfelf  fo 
as  aforefaid  to  be  indebted,  to  pay  fuch  fum  to  fuch  other  merchant 
'to  whom  he  had  ordei'ed  the  money  to  be  paid  ;  and  if  upon  fuch 
requeil  the  merchant  who  acknowledged  himfelfto  be  indebted  in  the 
fum  in  fuch  bill  and  indorfement  mentioned,  (hould  accept  thereof, 
then  he  would  become  chargeable  to  pay  the  faid  fum  to  the  perfon 
to  whom  it  was  by  the  faid  bill  and  indorfement  direfted  to  be  paid 
at  the  time  in  the  faid  bill  mentioned,  according  to  the  tenor  thereof. 
It  then  avers  that  on  the  8/A  May  1678,  the  defendant  according  to 
the  cuftom  aforefaid,  acknowledged  himfelf  to  he  indebted  to  one  M.  M. 
in  5  2J.  which  he  Miged  himfelf  and  his  /ly^^r^'f  (this  is  probably  mifprinted) 
to  pay  to  the  faid  M.  M.  who  by  indorfement  on  the  fame  bill  ofex* 
change  on         at  ordered  the  money  to  be  paid  to  the  plaintiiT, 

which  bill  of  exchange  afterwards,  to  wit,  on  at  the  defendant 
faw  and  accepted^  by  which  acceptance  an^  by  the  ufage  aforefaid  the 
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defendant  became  liable^  &c*  and  in  confideration  thererf  promi&i 

to  pay»  &c. 

There  it  in  the  fame  book  p.  77,  a  declaration  upon  a  biD  of  exchaage 
*at  Jamhli  ufuance^  which  is  probably  upon  an  inlamJ  biUt  as  die  cuftott 
is  alleged  generally  among  mercbants,  but  does -not  fay  at  what  place. 

The  next  declaration  on  a  .promiflbry  note  is  in  the  cafe  of  HortM 
«.  CoggSf  3  Levimz  296.  The  note  is  dated  ift  October,  4  Jac  2. 
The  cuftom  is  alleged  to  be  in  London,  that  if  any  merchant  or  goM- 
fmith  in  London  fiiould  make  a  till  or  note  in  writing,  with  his  name 
fttbfcribedy  and  thereby  ^nm^  t^t*^y  toanjfetfin  or.btartr^  {5V. 

In  Clift*s  Entries  91 89  is  a  declaration  upon  an  iidand  UU^^xdm^ 
calling  it  a  notej  and  the  word  bill  is  not  mentioned  in  the  whole  count 
This  fiiow$  that  the  words  fcV/and  ncte  were  confidered  as  fynonimous. 

In  the  fame  book  899,  Turner  v.  Yofi  is  a  declaration  by  the  mimfte 
V.  the  maker  of  a  promiflbry  note  dated  6th  November  1684.  It  dates 
that  within  tb'u  redm  of  England^  viz.  at  the  city  of  Briftol,  theXe  is 
and  from  time  immemorial  has  been  a  cuftom  among  -merctant/^  fce. 
u(ed  and  approved,  viz.  that  if  any  merchant  or.  other  perfon  ufing 
commerce,  &c*  make  any  note  under  his  j>roper  hand  and  thereby 
promife  to  pay  to  any  other  merchant,  &c.  in  the  fame  note  mentioned, 
«r  to  bii  order f  any  fum  of  money  at  any  time  in  fuch  note  fpecifiedi 
and  itich  merchant,  &c.  to  whom  or  to  whofe  order  the  fame  is  psf* 
ab!^,  &c.  by  indorfement  of  the  faid  note,  appoint  fuch  fum  of  money 
in  the  note  mentioned,  to  be  paid  to  any  other  merchant,  &c.  in  tfas 
.laid  indorfement  mentioned,  or  to  his  order,  then  fuch  perfon  who  fab* 
icribed  fuch  note,  having  notice  of  fkch  indorfement,  is  chargeabkf 
and  for  the  whole  time  aiorefaid  hath  been  accuftomed  to  be  chargea- 
ble, to  pay  the  fum  of  money  in  fuch  note  mentioned,  to  the  periba 
in  fuch  indorfement  mentioned,  at  the  time  in  fuch  note  limited  for 
the  payment  thereof,  according  to  the  tenor  of  fuch  note.  It  thai 
iets  forth  the  fa£ls  to  bring  the  cafe  within  the  cuftom,  by  reafon  of 
which,  andofthecujlom  aforefaidy  the  defendant  became  liable,  &c»  and 
ib  being  liable  in  confideration  thereof  promifed  to  pay,  &c* 

The  next  precedent  is  in  the  cafe  of  Sheppard  and  Bragg  v.  Flemyf 
(Mich.  5  IF.  and  M.J  Clift.  Ent.  929,  Indor/ees  v.  Maier.  "  Whcrcai 
<<  the  faid  Flemyng  on  28th  Odiober  1692,  at,  &c.  according  to  the 
^<  cuftom  of  merchants  in  that  cafe  ufed  and  approved,  made  his  cer* 
<<  tain  ^i7/in  writing,  and  the  fame  6/// with  his  proper  hand  fubfcribecU 
^-  and  by  4lie  faid  bill  promiited  to  4>ay  to  one  George  Mafon  or  ordtr^  the 
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#  film  oi  £.  40  upon  the  28th  day  of  November  then  next  feUowing^ 
<<  for  value  received,  and  whereas  the  faid  George  Mafon  afterwards, 
^  via.  on  at  by  indorfement  with  his  proper  hand  fubfcribed 
«  upon  the  faid  InU  according  to  the  ufage  and  cuftom  of  merchants 
<c  aforefaid  in  that  cafe  ufed  and  approved,  appointed  the  contents  of 
^  the  faid  bill  to  be  paid  to  the  faid  William  Sheppard  and  JofepH 
^.  Bragg>  by  the  name  of  William  Sheppard  and  company,  in  the  faid 
**  indorfement  named,  whereof  the  faid  Flemyng  then  and  there  had 
<^  notice,  by  reafon  of  which  premifes  and  by  the  cuftom  of  merchants 
•<  in  that  behalf  ufed  and  approved,  he  was  liable, .  &c.  and  being  fo 
^  liable^  in  coniideration  of  die  premifes,  promifed  to  pay,*'  &c. 

In  Clift.  Ent.  916,  in  the  cafe  of  GibVs  adtrsM.  v.  Fowlit  mnd  Woot-* 
0s,  is  a  declaration  upon  the  cuftom  of  merchants,  by  adminiftratrix 
of  the  payee  againft  the  matter,  upon  a  promiflbry  note  made  by  his 
fervant,  dated  29th  May,  1693.     See  cdfo  i  WentwortV s fffiem  ofpleetd* 

In  p.  914,  in  the  cafe  of  Dymts  v.  Smith  (Mich.  8,  ^.  2'}  isade- 
daratioii  on  the  cuftom,  by  the  payee  againft  the  ma^fter  upon  a  like 
note  made  by  the  fervant,  7th  May  1696.  And  in  p.  913,  in  the  cafe 
of  Wifeman  v.  ConyerSy  is  another,  upon  the  cuftom,  by  the  indorfce 
againft  the  maker  of  a  ptomiflbry  note,  dated  4th  May  1 686. 

In  2  Mod.  Intr.  126,  is  another  declaration  upon  the  cuftom  by  the 
inthrfee  againft  the  maker  of  three  promiflbry  notes,  dated  in  1697;^ 
This  declaration  isprecifely  like  a  modern  declaration  upon  a  promiflbry 
^ote,  excepting  that  the  note  is  called  a  biifj  and  is  faid  to  be  made 
and  indorfed  «<  according  to  the  cuftom  (f  merchants  y^  "  whereby  accord- 
<<  ing  to  the  cuftom  of  merchants,"  the  defendant  became  liable,  and 
£>  being  Uabie,  &c. 

In  p.  122  is  another  by  payee  v.  the  maker  of  a  promiflbry  note 
calling  it  a  «  Miornote"  and  lettmg  fordi  the  cuftom  fpecially. 

In  every  cafe  upon  a  promiflbry  note  th^  declaration  is  grounded 
Mithe  cuftom  of  merchants. 

Upon  a  review  of  this  lift  of  authorities  and  precedents  we  are 
at  a  lo£i  to  imagine  firom  what  motive  and  upon  what  grounds,  lord 
liolt  could  at  once  undertake  to  over-rule  all  thefe  cafes,  and  totally 
change  the  law  as  to  promiflbry  notes :  and  why  he  fliould  admit  in- 
land biUs  of  exchange  to  be  within  the  cuftom  of  merchants,  and 
deny  that  privilege  to  promiflbry  notes;  when  the  fame  evidence 
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which  prored  the  former  to  be  within  the  cuftom  ecjuaHjr  pT6ted  th^ 
it  extended  to  the  latter,  fiy  examining  the  books  it  will  be  found 
that  moft  of  the  points  which  have  been  decided  refpe&ing  inland 
bills  of  exchange,  have  been  decided  upon  cafes  on  promjjbrf  notes. 
If  he  confidered  promifTorf  notes  as  a  new  invention,  when  com^ 
pared  with  inland  bills  of  exchange,  he  feems  to  have  xniftaken  the 
fa£l ;  for  the  probability  is  that  tlie  former  are  the  oaoft  ancient,  or, 
to  fay  the  lead,  are  of  equal  antiquity. 

VI.  Bat  let  us  proceed  to  examine  the  cafe  of  Clerk  v.  Martin^ 
(Pafch.  I  Anniy  B.  R.J  2  lord  Ray.  ^57.  I  Salk.  129,  upon  which 
alone  is  founded  the  aflertion  in  modern  books  «  that  before  the  fta- 
tute  of  Anne  promiflbry  notes  were  not  ailignableor  indorfeable  (iTer 
within  the  cuftom  of  merchants,  fo  as  to  enable  the  indorfee  to  bifng 
an  aAion  in  his  own  name  againft  the  maker."  The  cafe  is  dius  re- 
ported by  lord  Raymond  : 

<<  The  plaintiff  brought  an  aflion  upon  his  cafe  againft  the  defeod- 
**  ant  upon  feveral  promifes  ^  one  co^nt  was  upon  a  general  indebtta^ 
«*  tM  affum^it  for  money  lent  to  the  defendant  s  another  was  upon 
"  the  cuftom  of  merchants  as  upon  a  hill  of  exchange  ;  and  fiiewed  that 
••  the  defendant  gave  a  note  fubfcribed  by  himfelf  by  which  he  pronnfed  t» 
^^  pay  to  the  plaintiff  or  A/V  order^-  &c.     Upon  nonaffump^ 

««  a  verdift  was  given  for  the  plaintiff,  and  entire  damages.  And  it  was 
"  moved  in  arrett  of  judgment,  that  this  note  wot  not  a  bill  rf exchange 
5<  within  the  cuftom  of  merchants^  and  therefore  the  plaintiff^  having  dc- 
*«  clared  upon  it  as  fuch,  was  wrong ;  but  that  the  proper  way  in  fuch 
«<  cafes  is  to  declare  upon  a  general  indebitatus  c^mpftt  for  money 
**  lent,  and  the  note  would  be  good  evidence  tf  it. 

<«  But  it  was  argued  by  Sir  Bartholomew  Shower,  the  hft 
«  Michaelmas  term,  for  the  plaintiff,  that  this  note  being  papble  to 
«  the  plaintiff  or  his  order,  was  a  bill  of  exchange  inafmuch  2s  by  its 
<«  nature  it  was  negotiable ;  and  that  diftinguiflies  it  from  a  note  pay- 
<<  able  to  I.  S.  or  bearer^  which  he  admitted  was  not  a  bill  of  exchange 
««  becaufe  it  is  not  qffignable,  nor  indorfable  by  the  intent  of  the  fubfcriher^ 
<<  and  confequently  not  negotiable,  and  therefore  it  can  not  be  a  bill 
<«  of  exchange,  becaufe  it  is  incident  to  tlie  nature  of  a  bill  of  ex- 
<«  change  to  be  negotiable  ;  but  here  this  bill  is  negotiable,  fir  if  it  had 
«*  been  indorfed payable  to  I.  N.  1.  N.  might  have  brought  his  aBion  upon 
«  it  as  upon  a  bill  of  exchange ^  and  might  have  declared  upon  the  cuftom  of 
<«  merchants.  Why  then  fliould  it  not  be,  before  fuch  indorfemertty  a 
<«  bill  of  exchange  to  the  plaintiff  himfelf  fince  the  defendant  by  hi* 
<<  fubfcription  has  ihown  bis  intent  to  be  liable  to  the  payment  of  .this 
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<•  money  to  die  plaintiff  ^r^^or^/  VKoi.  Jnci  be  iatk  iherefy  ojgreed 
<<  thaiitjball  be  affignabli  ovu^^  wfaich  is  by  confequence  that  it  fliallbc 
€€  2  bill  of  exchange.  That  there  is  no  difierence  in  leafen  betweent 
*«  a  note  which  faith,  <<  I  promife  to  pay  toL  S*  or  onler,'^  &c*  and  a 
<«  note  which  faith, «« I  pray  you  to  pay  to  L  S.  or  order,"  &c.  they  are 
'<  both  equally  negotiable,  and  to  make  Aich  a  note  a.  b3l  of  exchange 
<<  can  be  no  wrong  to  the  de£endanc,  becauCs  he,  by  the  figatng  of  the 
<<  note,  has  made  hinafelf  to  that  purpofe  a  merchant,  (  xVent.  292* 
<<  ^rrficld  V.  Witherlf)  and  has  givtm^  his  eonfent  tist  bis  mtMjbaU  hi  n^ 
«  gatiated^  and  thereby  has  fubjeded  himfelt  to  the  law  of  merchants.'* 

<<  But  Holt,  chief  juftice,  ^mi^mis  virii^s  agatnft  t&e  a&ionf  axd 
^faid  that  this  touid  mi  be  a  bill  of  eMcbemge.  That  the  maintaining 
<<  of  thefe  a£tions  upon  fuch  notes,  were  innovatims  ufm  the  rules  of  the 
**  common  lanv  ;  and  that  it  amounted  to  a  new  fort  rffpeeiaiif  unknown  to  the 
«<  common  law,  and  invented  in  Lombard fhreet,  which  attempted  in  thefe  mat'' 
« tersofbiUsrfeuchangetogivelawsto  Weflnunfter HtdL  That  thecontinuing 
•  <<  todeclareuponthrfe Hotesupontbecuftomofmerchantsproceededulimobftina^ 
^  ej  andopmonativenefs,  fince  he  had  ahuays  expreffed  his  opinion  againflf 
^  uiem,  veAfnce  tbert  wasfo  eafy  a  metbod  as  to  declare  upon  a  general 
«  indebitatus  affumpfitfor  money  lent,  istc.  As  to  the  cafe  of  Siu-sfield 
<<  V.  Witherly,  he  faid  he  was  not  fatisfied  with  the  judgment  of  thp 
'^  king's  bench,  and  that  he  advifed  the  bringing  a  writ  of  error. 

<*  Gould,  juftice,  faid,  that  he  did  not  remember  it  had  erer  been 
^  adjudged  that  a  note  in  which  the  fubfcriber  promifed  to  pay,  i^c.  ta 
^  L  S,  or  bearer,  was  not  a  bill  of  exchange.  That  the  bearer  could 
^  not  fne  an  afkion  upon  fuch  a  note  in  his  own  name,  is  without  doubt  $ 
^  and  fo  it  was  lefolved  between  Hoftonand  Coggs,  now  printed  in  3 
w  Leu.  299,  but  that  it  was  ilever  refolved  that  the  parN  himfelf  (to 
*^  whom  fsch  note  was  payable)  could  not  have  an  adion  upon  tho 
<<  euflom  of  merchants  upon  fuch  a  bill.  But  Holt,  chief  juftice,  anfwer* 
<<  ed  that  it  was  held  in  the  faid  cafe  of  Norton  v.  Coggs,  that  fuch  a 
^  note  was  not  a  bill  of  exchange  within  the  cuftom  of  merchants. 
**  And  afterwards  in  tins  Eafter  term  it  was  moved  s^ain,  and  the 
^  court  continued  to  be  of  opinion  againft  the  aAion.  And  then 
*<  Mr.  ftranthwatte  for  the  plaintiff  urged,  that  if  this  ii|pte  was  not 
<<  a  bin  of  exchange  within  the  cuftom  oi  merchants,  then  the  pro- 
^  mife  founded  upon  it  was  void ;  and  then  it  could  not  be  intended 
«<  that  any  dsunaye  was  given  by  the  jury  for  the  breach  of  it,  but  all 
**  the  damages  muft  be  intended  to  have  been  given  upon  the  general 
^<  indebitatus  ajumpfit.  Holt,  chief  juftice,  faid  that  would  be  true, 
'^  if  it  had  been  void  by  reafon  of  its  being  infenfible ;  but  this  mat- 
*^  ter  is  fenfible  enough,  though  not  fuffi^t  in  law  to  raifr  a  promjfr  ; 
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<<  and  tfierefore  one  cannot  intend  but  that  damages  were  given  for 
f^  it ;  and  confequently  that  judgment  muft  be  arretted.  And  judg- 
*'  ment  was  given  quod  querem  nil  capiat  per  billam^  &c.  bj  the  opi- 
<<  nion  of  the  whole  court." 

As  four  other  cafes  are  reported  upon  this  fubjed  prior  to  the  fta- 
tute  of  Anne,  all  of  which  were  dependant  upon  this  of  CUrk  and 
Martin,  it  may  be  proper  to  notice  what  fell  from  the  court  in  each, 
before  any  comments  are  n»de  on  that  cafe. 

At  the  fame  term,  the  cafe  of  Potter  v.  Pear/on,  i  lord  Ray.  759, 
was  upon  a  writ  of^  error 'from  C.  B.  In  which  the  court  faid,  <<  it  is 
*  a  void  cuftom,  fince  it  binds  a  man  to  pay  money  without  any  conf^ 
<<  deration ;  for  the  rule  is,  ex  nudopa&o  nm  oritur  oBio.  And  theic- 
•«  fore  the  judgment  was  reverfed'* 

In  the  cafe  of  Barton  v.  SoOtery  at  the  next  term,  (2  Lord  Ray.  774,) 
it  was  moved  in  arreft  of.  judgment,  <<  that  fuch  a  note  is  not  within 
«  the  cuftom  of  merchants,  but  they  ought  to  declare  upon  a  mutuatut 
**  and  give  the  note  in  evidencey  as  it  was  fettled  laft  term  between  Clerh 
«  and  Martim     And  of  that  opinion  was  the  whole  courts* 

The  cafe  of  Williams  v.  Cutting,  at  the  next  term,  (2  Lord  Ray. 
825.  Farr.  154.)  was  another  writ  of  error  from  the  C.  B.  There 
were  two  counts  i  i^on  the  cujhm  of  merchants,  declaring  upon  a  note 
given  by  the  defendant  to  the  plaintiff  promifing  to  pay  him  fo  anicb 
money.  2,  Upon  an  indebitatus  affumpfit.  There  were  feveral  da- 
mages, but  only  one  judgment ;  and  it  was  affigned  for  error  that  the 
count  upon  the  cuftom  of  merchants  was  void  \  and  therefore  there 
being  one  entire  judgment,  all  was  void,  and  judgment  ought  to  be 
reverfed  in  toto.  And  the  cafe  of  Clerk  and  Martin,  was  quoted  as 
an  authority  in  point. 

The  court  were  all  of  opinion  that,  '<  if  one  of  the  declarations  vas 
<<  fuch  on  which  no  damages  ought  to  be  recovered,  it  would  be  bad.*' 
AnA  per  Holt,  as  to  that  point  he  had  "propoied  it  to  aU  the  judges,  and 
«  that  they  were  all  of  opinion  that  a  declaration  upon  the  cuftom  of 
V  merchants  upon  a  note  fubfcribed  by  the  defendant  to  the  plaintiff  iox 
«*  fo  much  money,  or  promifing  fo  much  money  was  void ;  for  it  tend' 
«  ed  to  make  a  note  amount  to  afpecidlty.  And  judgment  thereupon  was 
•*  reverfed  in  totoJ* 

Lord  Raymond  does  not  mention  this  laft  obfervation  of  Lord  Holt, 
but  fays,  «  ^^ote,  all  the  judges  held  clearly  that  the  firjl  count  was  illt 


APPENDIX-  411 

«c  (according  to  the  cafe  of  Clerk  v,  Martin,)  eueept  Pow^l^  p^ficty  tvho 


The  next  and  laft  cafe  in  the  books  before  the  ftatute  of  Annei  is 
that  of  BuUer  v.  Crips  (Mich*  2  Ahnc^  Anno  1703.^  6  -W«/.  29.  "  A 
«  note,>wa3  in  this  form,  *<  I  promife  to  pay  to  L  S.  or  order^  thefum  of 
•««  £.  100,  on  account  of  nvine  had  of  him"  <<  I.  S,  indorfes  this  note 
**  to  another  ;  the  indorfee  brings  the  adion  againft  him  thai  drew  the 
•«  note,  and  declares  upon  the  cuftom  of  merchants^  as  upon  a  hill  of  exchange; 
**  and  a  motion  was  in  arreft  of  judgment,  upon  the  authority  of  Mar^ 
**  tin  and  Clerk's  cafe. 

« 

<<  But  Brotherick  would  diftinguiih  this  cafe  from  that;  for  there 
«  ihcparty  to  whom  the  noitvfas  originally  made  brought  the  af^ion,  but 
-««  here  it  is  by  indorfee  g  and  he  that  gave  this  note,  did,  by  the  tenor 
"thereof,  make  it  ij^^/ia  ^/^  or  negotiable  by  the  words  **w  order/* 
*«  which  amounts  to  a  promife,  or  undertaking,  to  pay  to  any  whom  be 
^^fhould  appmnt,  and  the  indorfement  is  an  appointment  to  the  plaintiff" 

•«  Chief  jujlice  Holt.  I  remember  when  adlions  upon  inland  bijls 
«  of  exchange  did  firft  begin ;  and  there  they  laid  a  particular  cuftom 
<<  between  London  and  Briftol,  and  it  was  an  adion  againft  the  ac- 
«*  ceptor.  The  defendant's  counfcl  would  have  put  them  to  prove  the 
<<  cuftom ;  at  whkh  Hale  who  tried  it  laughed  and  faid,  They  had  a 
««  hopeful  cafe  on't.  And  in  my  Lord  North's  time  it  was  faid  that  the 
<'  cuftom  in  that  cafe  was  part  of  the  common  law  of  England,  and 
'<  the  a^lions  fince  became  frequent  as  the  trade  of  the  nation  did  in- 
<<  cyeafe  ;  and  all  the  difference  between  foreign  and  inland  bills  is, 
«  that  foreign  bills  muft  be  proteftcd  before  a  public  notary,  before 
«  the  drawer  may  be  charged;  but  inland  bills  need  no  proteft.  And  the 
**  notes  in  quejlion  are  only  an  invention  of  the  goldfmiths  in  Lombard freet, 
*  who  had  a  mind  to  make  a  law  to  bindallthofe  that  did  deal  with  them.  And 
*^fure  to  allow  fuch  note  to  carry  any  lien  with  it,  were  to  turn  apiece  of  pa* 
•*  per,  which  is  in  law  but  evidence  of  a  parol  contrail,  into  a  fpecialty,  and 
«*  befides  to  empower  one  to  affign  that  to  another,  which  he  could 
«  not  have  himfelf ;  for  fince  he  to  whom  this  note  was  made  could 
«  not  have  this  aSion,  how  can  his  aflSgnee  have  it  ?  And  thefe  notes 
«'  are  not  in  the  nature  of  a  bill  of  exchange  ;  for  the  reafon  of  the  cuf- 
«*  torn  of  bills  of  exchange  is,  for  the  expedition  of  trade,  and  its  fafety : 
««  andlikewife  ithifiders  the  exportation  of  money  ont  of  the  realm. 

««  He  faid,  if  indorfee  had  brought  this  a£Hon  againft  indorfer,  it 
*<  might  pcradventure  lie,  fr  the  indorfement  may  be  fgid  to  be  tanta^ 
**  mount  to  drawing  a  new  bill  for  fo  much  money  as  the  note  is  for,  upon  the 
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^^perfim  thatgmveiht  noii ;  or  he  may  fue  Hit firfi  drawer  in  tbe  name 
<'  of  the  indorfer,  and  convert  the  money,  when  recovered,  to  his 
*<  own  ufe ;  for  the  indorfeoient  amounts  at  leqfi  to  an  agrecmeDt, 
«<  that  the  indorfee  flieuld  fue  for  the  money  in  the  name  of  tke  in- 
«  dorfer,  and  receive  it  to  his  owli  ufe.  And  hefidesy  it  b  a  good  au- 
<^  thority  to  the  original  drawer  to  pay  the  money  to  indorfee*  And 
<<  PoweU  juftice  cited  one  cafe  where  a  plaintiff  nad  judgment  upon 
*<  a  declaration  of  this  kind  in  the  common  pleas ;  and  dut  ay  lord 
*'  Treby  was  very  earneft  for  it,  as  a  m^bty  conveniency  for  tiadci 
«<  but  that  when  they  had  oonfidered  wdi  the  reaibns  i^y  it  vas 
«<  donbted  here,  they  began  to  doubt  too  ;  and  the  whole  court  teem- 
*^  ed  clear  for  ftaying  the  judgment*.  And  at  another  day  the  chief 
«<  juftice  declared,  that  he  had  defired  to  fpeak  with  two  «f  the  moft 
<<  fisimous  merchants  in  London,  to  be  informed  of  the  unjp^  ill  con- 
«  fequences  that  was  pretended  would  enfue  by  AfiruBmgthumrjt', 
^  and  that  they  had  told  him,  it  ivss  very  frequent  witi  than  U  nuk 
*^fucb  ttcttsy  and  tbmt  they  loBksd  upon  them  as  Mis  of  eKcbas^  oadthM 
^<  theyhaibeen  ufedfora  matter  of  thirty  years ;  and  that  not  oaly  nta 
^<  but  bonds  for  money,  were  transfered  frequcndy,  and  endorfed  as 
^*  bills  of  exchange.  Indeed  I  agree  a  bill  oT exchange  maT  be  made 
*<  between  tvjo  perfons  without  a  third ;  and  if  there  be  fuch  a  neceffi- 
^<  ty  of  dealing  that  way,  why  do  not  dealers  ule  that  way  which  is 
«<  legal  ?  and  may  be  this ;  as  if  A.  has  money  to  lodge  is  B,'i 
<<  hands,  and  would  have  a  negotiable  note  for  it,  it's  only  bfo% 
^<  thus  s  <(  Mr.  B.  pay  me,  or  order ^fo  much  money^  value  to  ytvrft^/' 
<<  and  figning  this,  and  B.  accepting  it ;  or  he  «ay  take  tbe  cmmt 
*'  note  and  fay  thus }  for  value  to  yourfelf^  pay  indorfee. io  much;  and 
«<  good,  jind  the  court  at  la/l  took  the  vacation  to  confiier  ef  it!*  f  ot 
what  became  of  the  cafe  afterwards  doee  not  appear* 

Thefe  fivecafest  via.  Clerk  v.  Martin^  Potter  v.  Pear/on^  Burtmv* 
Soutery  Cutting  w.  Williams ,  and  Butler  v.  Crips^  are  the  only  repwtcd 
cafes  in  which  (he  former  deciCons  were  over-ruled,  and  it  may  he 
obferved  that  the  four  laft  were  decided  upon  the  authority  of  tfaeirft 
which  is  to  be  coniidered  as  the  leading  cafe;  and  it  is  in  that  cafe, 
therefore,  that  we  are  to  look  for  the  grounds  upon  which  fo  great 
a  change  of  the  eftabliflied  law  was  founded.  We  fliail  however 
confider  the  reasons  that  are  fcattered  among  the  whole,  as  having 
concurred  in  the  formation  of  lord  Holt's  opinion.  In  rhefirftph^i 
we  find  an  affertion  of  his  lordfliip,  in  Cleri  v.  Martin^  **  that  Ai« 
«  note  could  not  be:i  bill  of  exchange,'*  but  he  feems  to  have  been  ^ 
much  irritated  at  ihat  time  to  give  a  reafon  for  the  aflertion,  or  to  rc- 
colleft  that  in  the  cafe  of  Hill  v.  Lewisj  upon  promiffory  notef,hc  had 
faid  <<  that  goldfrniiVs  bills  were  governed  by  thefsme  laws  andoffitms  ^ 
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«  aher  bills  of  exchange ^^^  ahd  that  the  verdi^  in  that  ^^  would  be  g^od 
«  if  found  upon  the  hiUs  of  exchanged 

His  next  aflertion  is,  "  that  the  maintaining  thefe  aflions  upon  fuch 
^<  notea^  were  innovations  upon  the  rules  of  the  common  law.** 

But  if^  as  we  have  fhown,  the  cuftom  of  merchants  is  a  part  of  the 
common  law;  if  promifiory  notes  had  always,  from  the  time  of  their 
firft  introdudion,  been  adjudged  to  be  as  much  within  the  cuftom  of 
merchants,  as  inland  bills  of  exchange,  then  an  a^ionon  a  promiflbry 
note,  founded  on  the  cuftpm,  was  not  more  an  innoyation  than  a 
like  a£tion  upon  an  inland  bill  of  exchange.  .  Befides,  that  could  hard- 
ly de&rve  the  name  of  innovation,  which  had  been  fan£lioned  by  all 
^e  Judges  of  England,  on  a  demurrer,  as  was  the  cafe  in  Williams  and 
Williams. 

His  next  aflertion  is,  «  that  it  amounted  to  the  fetdng  up  a  new 
*^/ort  of  fpecialty,  unknown  to  the  common  law,  and  invented  in  Lom^ 
<<  bardjireet**  To  this  it  may  be  anfwered  that  it  did  not  amount  to 
the  fetting  up  a  fpecialty,  becaufe  the  confideration  of  a  fpecialty  is 
not  examinable  at  law  \  but  between  immediate  parties  to  a  bill  of 
'exchange  or  a  promiflbry  note  the  defendant  might  always  have  avail- 
ed himfelf  of  the  want  of  confideration.  It  only  amounted  at  moft 
to  the  letting  up  a  promiflbry  note  as  a  bill  of  ex^ange*  The  aflTer- 
tion  that  promiflbry  notes  were  invented  in  Lombard  ftreet,  is  cer- 
tainly not  conned,  for  Malynes  mentions  them  as  in  ufe  in  foreign 
countries,  and  as  being  aflignable  by  the  cuftom  of  merchants,  long 
before  they  appear  to  have  been  introduced  into  England. 

The  other  aflertions  of  his  lordfliip  only  tend  to  (hew  a  degree  of 
irritation  which  derogates  from  the  refpeA  which  the  decifion  might 
otherwife  deferve*  The  mildn'efs  of  Mr.  Juftice  Gould,  forms  a  con- 
traft  with  the  precipitation  of  the  chief  juftice.  He  faid,  «  he  did 
<<  not  remember  that  it  had  ever  been  adjudged,  that  a  note  in  which 
«<  the  fttbfcriber  promifed  to  pay,  &c.  to  I.  S.  or  bearer,  was  not  a 
*^  bill  of  exchange  *^  and  that  ^t  was  never  refolved,  that  the  party 
^  himfelf,  to  whom  fuch  note  was  payable,  could  not  have  an  a£tion 
«  upon  thecu/iom  ofmerc}>anis  upon  fuch  a  bUl." 

In  the  cafe  of  Ptxtter  v.  Pearfon,  it  was  faid  that  <<  it  is  a  void 
<<  cuftom,  jfflcf  it  binds  a  man  to  pay  money  without  confideration**.  This 
reafon  equally  applies  to  inland  billsy  and  is  no  reafon  why  a  diftinc- 
tion  fliould  be  taken  between  them,  and  promiflbry  notes  payable  to 
order*    The  one  is  as  much  a  mercantile  tranfa&ion  as  the  other ; 
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knd  '<  a  nudum  paBum  doe$  Dot  cxift  in  the  ufage  and  law  of  mer- 
<<  chants,"  nor  is  <<  the  want  of  confideration  an  objeflion  in  com- 
<*  mercial  cafes."    3  Bur.  1669.   i  Powell  on  Con,  341. 

The  cafe  of  Burton  v.  Souter,  furniflies  no  new  reafon,  but  idies 
entirely  upon  the  cafe  of  Clerk  v.  Martin. 

The  cafe  of  JVilliams  v.  Cuttings  as  reported  by  lord  Raj.  825, 
fliews  only  that  Mr.  Juftice  Powell  doubted  upon  the  cafe  of  Clerk 
and  Martin.  But  in  Farr.  155,  it  appears  that  Holt  faid,  *«  he  had 
^  propofed  it  to  all  the  judges,  and  that  they  were  all  of  opinion  that 
<<  a  declaration  upon  tlie  cuftom  of  merchants  upon  a  note  was  void  j 
*^fif  it  tended  to  make  a  note  amount  to  a  fpecialty!^  It  has  been  before 
iliewn  that  this  reafon  was  not  founded  in  faS  ;  and  it  may  be  fur- 
ther remarked  that  if  true  in  point  of  fad>  yet  it  would  equally  ap- 
ply to  inland  bills,  and  therefoR  is  no  ground  for  a  difcrimination' 
But  it  appears  by  lord  Raymond,  that  all  the  judges  did  not  agree^ 
for  Powell  doubted. 

The  cafe  of  Bullerand  CripSy  diiFered  from  the  others  in  this,  that 
the  a£lion  was  brought  by  the  firll  indorfee^  and  not  by  the  payee  of 
the  note.  Lord  Holt  again  declares  that  <<  the  notes  in  queftion  are 
«  only  an  invention  of  the  goldfmiths  in  Lombard-ftreet,"  in  which 
he  was  certainly  miilaken.  He  repeats  that  <«  to  allow  fuch  a  note  to 
<^  carry  any  lien  with  it  were  to  turn  a  piece  of  paper,  which  is  in 
*«  law  but  evidence  of  a  parol  contra£t,  into  afpecialty  "  and  the  ica- 
fon  which  he  gives  why  this  cafe  ought  not  to  be  diftinguiihed  from 
that  of  Clerk  v.  Martin^  is  that  a  man  can  not  aflign  that  which  he 
has  not  himfclf.  But  it  is  not  as  qlJignee  that  the  indorf<^  was  intitled 
to  his  action,  but  as  the  payee  of  a  bill  of  exchange ;  for  an  indorfed 
note  is  a  bill  drawn,  by  the  payee  of  the  note,  upon  the  maker,  infa- 
vmir  of  the  indorfee  \  and  the  maker  accepts  the  bill  when  he  fSgnsthe 
note,  for  it  is  no  objeftion  to  the  acceptance  of  a  bill  that  the  accept- 
ance is  made  before  the  bill.  However,  if  the  judgment  in  CM  oni 
Martin^  was  againft  law,  the  foundation  of  lord  Holt's  opinion  in  this 
cafe  muft  fail.  His  lordftiip  again  afferts  that,  «  thefe  notes  are  not 
"  in  the  nature  of  a  bill  of  exchange  ;"  and  he  now  condefccnds  to 
give  his  reafons  why  they  are  not  \  *<  for  the  reafon  of  the  cuftom  of 
"  bills  of  exchange  is  for  the  expedition  of  trade^  and  its  fafetj ;  and 
<<  likewife  it  hinders  exportation  of  money  out  of  the  realm ;"  in  each  01 
which  reafons  he  is  equally  unfortunate,  for  the  expedition  of  trade 
is  not  more  promoted,  nor  is  its  fafety  more  fecured  by  inland  U*^ 
than  by  promiffory  notes,  nor  is  the  exportation  of  money  more  pre- 
vented by  the  former  than  by  the  latter.     Indeed  it  is  in  modertttimcs 
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fally  admitted}  that  payment  by  bills  on  a  foreign  country  has  no  effeQ: 
either  by  increaiing  or  diminifhing  the  current  coin  of  a  nation.  For 
payment  6f  a  fum  by  excnange  prevents  the  importation  (^  exa£Uy  the 
fame  fum  of  money. 

But  lord  Hok  himfelf  admitted  that  «  if  the  indorfee  had  brought 
<«  tits  aAion  againft  the  indorfsrj  it  might  peradventure  lie ;  for  the 
<<  indorfement  may  be  f aid  to  be  tantamount  to  the  drawing  a  nem;  bUlfor  fo 
<<  much  as  the  note  is  for ^  uffon  the  per/on  that  gave  the  note  ;  or  he  may  fue 
<<  the  firft  drawer  in  the  name  of  the  indorfer,  and  convert  the  money, 
<<  when  recovered,  to  his  own  ufe  i  for  the  indorfement  amounts  at 
<<  leq/l  to  an  agreement  that  the  indorfee  (hould  fue  for  the  money  in 
<<  the  name  of  the  indorfer,  and  receive  it  to  his  own  ufe ;  and  be- 
<<  fides  it  is  a  good  authority  to  the  original  drawer  to  pay  the  money 
«  to  the  indorfee.*' 

If  this  indorfement  makes  it  a  bill  of  exchange  for  one  purpofe,  the 
reafon  i^  not  eafily  perceived  why  it  {hould  not  be  a  bill  of  exchange 
for  other  purpofes.  The  exprefs  promife  of  the  maker  to  pay  the  mo- 
ney to  the  indorfee  feems  to  be  at  leaft  equal  to  an  acceptance  of  the 
bill ;  and,  as  it  has  been  before  obferved,  a  bill  m^y  be  accepted  be- 
fore it  is  infaft  drawn  i  3  Bur.  1663,  Doug,  284,  1  Jti.  715,  (6i\y) 
Kyd  48.  A  bill  drawn  by  a  man  on  himfelf  ^^  is  payable  by  him  at  all 
"  events,"  and  fuch  a  bill  "  is  tantamount  to  an  acceptance."  j  Went, 
fyftem  offUadingy  225. 

Lord  Holt  admits  alfo  that  the  in^dorfemjent  will  authorize  the  indor- 
fee to  fue  in  the  name  of  the  indorfer ;  hence  it  appears  that* the  whola 
difpute  was  merely  about  th/zform  of  the  a^^ion ;  and  this  renders  it 
the  more  aftonifhing  that  he  ihould  have  contended  "  totis  virihus^* 
as  lord  Raymond  fays  he  did,  for  ao  exception  fo  clearly  contrary  to 
the  juftice  of  the  cafe,  efpecially  as  the  point  ha4  been  before  fo  fo- 
lemnly  fettkd  in  the  cafe  of  Williams  and  Williams.  Indeed  his  lord- 
(hip  feems,  by  the  latter  part  of  the  report  of  Buller  v.  Crifs^  to  have 
relented  a  little,  after  his  converfation  with  the  merchants,  for  he 
agreed  <^  that  a  bill  of  exchange  may  be  made  between  two  perfon^ 
«  without  a  third"  by  faying  thus,  *«  Mr.  B.  pay  me,  or  order,  fo  much 
«  money,  value  to  yourfelf^  and  figning  this  and  B;  accepting  it.  Or 
«  he  may  take  the  common  note  ahd  fay  thus.  For  value  to  yourfelf,  pajr. 
<<  iudorfee  fo  much  |  and  good." 

This  lad  example  feems  to  have  been  precifely  the  cafe  before  the 
cpurt ;.  and  as  the  court  adjourned  without  giving  judgment,  it  feems 
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to  be  doubtful  how  they  would  have  decided,  notwtthftanding  what 
had  been  faid  before. 

Hence  then  we  find,  from  an  examination  of  aU  the  cafes  before 
the  ftatute  of  Anne,  that  it  never  was  adjudged  that  a  prtnmjforj  naUfor 
numij  payable  to  order ^  and  indorfedy  vtas  not  an  inland  UU  of  excbangi. 
But  we  nnd  that  the  contrary  principle  had  been  recognized  in  all  die 
cafes  from  the  time  of  the  firft  introdufHoir  of  inland  bills  and  promif- 
fory  notes  to  the  firft  year  of  Queen  Anne,  and  that  in  one  of  theniit 
had  been  exprefsly  adjudged  upon  demurrer  in  the  king's  bench,  and  the 
judgment  termed  upon  argument  in  the  exchequer  chamber^  before  all 
the  judges  of  the  common  pleas  and  barons  of  the  exchequer,  fo  that 
it  may  truly  be  faid  to  have  been  folemnly  adjudged  by  all  the  judges 
of  England.  Principles  of  law  fo  eftabliihed  are  not  to  be  fiiaken  by 
the  breath  of  a  fingle  judge,  however  great  may  be  his  learning,  his 
talents  or  his  virtues.  That  lord  Holt  pofTefled  thefe  in  an  eminent 
degree  will  never  be  dented  ;  but  he  was  not  exempt  from  haraan 
infirmity.  The  report  itfelf,  in  the  cafe  of  Clerk  v.  Martin^  (hows 
that,  from  fbme  caufe  or  other,  he  was  extremely  irritated  widi  the 

Soldfmidis  of  Lombard  ftreet^  and  that  his  mind  was  not  in  a  proper 
:ate  for  calm  deliberation  and  found  judgment.  The  fame  obferra- 
tion  applies  to  the  cafe  of  Butter  v.  Crips^  and  is  further  confinned 
by  that  of  Ward  and  Evans^  2  lord  Ray.  930,  in  which  his  lordlhip 
faid  <<  But  then  I  am  of  opinion  and  always  was  fnotwith/landing  tbe 
•«  noife  and  cry  i  that  it  istheufe  of  Lombard  ft reety  as  if  the  contrary  oft* 
<<  nion  nvouUblow  up  Lombard ftreet )  that  the  acceptance  of  fuch  a  note 
«  is  not  a£lual  payment."  This  circumftance  has  alfo  been  noticed 
by  judges  and  others,  in  fome  of  the  more  modem  reports.  In 
the  cafe  of  Grant  v.  Vaughan^  3  Bur.  1520,  Sir  Fletcher  Norton 
and  Mr.  Dunriing  obferve  that  «<  lord  Holt  wdL^peeviflP^  in  die  cafe  of 
Clerk  and  Martin^  and  lord  Mansfield  remarked  that  c<  lord  Hdt  pt 
«  into  a  dispute  with  the  city  about  it.**  In  I  fT.  Bl.  487,  lord  Mansfdi 
faid,  «Thtf  firft  ftruggle  of  the  merchants,  (which  made  Holt/oongrj 
<<  with  them^J  to  make  inland  bills  in  the  nature  of  J^eciabiesy  and  to 
<<  declare  upon  them  as  (nch,  was  certainly  wrong  on  their  parts;  as 
<'  it  was  admitted  they  might  declare  on  general  indebitatus  affimffit 
<<  and  give ,  thefe  bills  in  evidence.  But  the  reafons  given  by  the 
<<  judges,  why  no  aftion  can  be  brought  by  the  holder  of  fuch  a  bill) 
«  payable  to  bearer,  are  equally  ill-founded/'  And  in  the  cafe  of 
«  Brown  and  Harraden,  4  Term  Rep.  151,  lord  KenyorrfaoAf  it  is  not 
<^  neceiTary  now  to  confider  whether  or  not  lord  Holt  were  right  in  b 
**  pertinaciwfly  adhering  to  his  opinion,  before  the  ftatute  of  Anne, 
«<  that  no  aflion  could  be  maintained  on  promiflbry  notes,  as  inftru- 
"  ments,  but  that  they  were  only  to  be  confidcred  as  evidence  of  the 
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«^debt :  that  queftion  exercifed  the  judgments  of  the  ableft  men  at 
«  that  time  ;  but  the  authority  v>h$ch  his  opinion  had  in  Wejbninfler  Hall, 
**  made  others  yield  to  him  ;  and  it  ivas  thought  necejfary  to  refort  to  the 
<<  legiflature  to  apply  a  remedy!*  And  in  the  fame  cafe,  p.  154,  BuU 
ler,  juftice,  faid  «  The  cafes  cited  by  the  defendant's  counfel  are 
**  extremely  material }  for  though  they  do  not  dire£tly  decide  the  quef- 
<<  tion,  they  fliew  that  the  courts  of  Weftminfter  have  thought  the 
**  emahgy  between  bills  of  exchange  and  promiflbry  notes  foftrong 
<'  that  the  rules  eftaUi/hed  with  refpeB  to  one  ought  alfo  to  prevail  as  to  the 
<<  other.  Such  is  the  general  tendency  of  the' cafes  fince  lord  Manf- 
<f  field's  time.  Many  of  the  cafes  alluded  to  by  the  plaintiff's  coun- 
*<  Tel,  happened  before  the  ftatute  of  Anne  :  they  only  fliew  ^tjlrong 
^'  di^ofition  which  hrd  Holt  mamfejled  on  all  occq/ions  to  difcourage  promif^ 
*^Jory  notes*  It  appears  from  them  that  ford  Holt  and  the  merchants 
^<  Hoere perpetually  di/^uting  whether  or  not  they  fliould  be  put  upon  the 
<<  fame  footing  vrith  bills  of  exchange.  The  merchants  did  not  con- 
<<  tend  that  they  might  recover  on  notes  in  particular  cafes  only^  hut 
•«  that  they  Jbould  he  univerfally  conjidered  in  the  fame  light  as  hills  of  w-  , 
<«  change.  Upon  that  ground  th^y  applied  to  the  legiflaturc  for  relief, 
<«  and  their  conduB  is  veryjhong  tojbew  what  conflruBion  the  Jlatute  of 
<*  Anne  ought  to  received 

LordKenyon  (aid  «  it  has  been  argued  that  there  is  an  effential  XxU 
«(  ference  between  bills  of  exchange  and  promifTory  notes  ;  and  that 
«  there  are  reafons  why  the  acceptor  of  the  one  fhouM  be  allowed 
<^  more  time  than  the  maker  of  the  other  \  hut  Iconfefs  I  fee  no  difference 
«  whatever ;  they  both  make  engagements  of  the  fame  nature^  and  when  the 
<<  acceptor  has  accepted  a  bill  he  is  equally  bound  to  be  prepared  to 
«  pay  on  the  day  appointed,  as  the  maker  of  a  promiflbry  note.'* 
Lord  Hardwicke  in  the  cafe  of  Walmfley  v.  Child,  anno  1 749,  i  Fez. 
346,  fays,  <<  The  reafon  of  making  the  ftatute  3  and  4  Anne  arofe 
^  from  fome  determinations,  in  die  beginning  of  her  reign,  by  Holt  chief 
^^ju/lice,  that  no  adion  could  be  maintained  on  a  promiflbry  note,  nor 
««  declaration  thereupon,  via.  Clerk  v.  Martin,  and  Potter  v,  Pearfm, 
<<  I  &ia.  129 ;  which  cafes  produced  the  aB ;  as  the  a£l  itfelf  recites  ; 
«  but  that  ad:  of  parliament  did  not  alter,  but  that.ftill  an  indehitatus 
«  affumpfitnoLj  be  brought,  and  the  note  given  in  evidence,  or  proved 
«  if  loft."  From  this  concurrent  teftimony  it  is  apparent,  that  the 
cafe  of  Clerk  v.  Martin  was  a  hafty  intemperate  dccifion  of  'lord 
Holt,  which  was  acquiefced  in  by  the  other  judges,  in  confequence 
of  his  overbearing  authority,  <*  which  made  others  yield  to  himj" 
and  that  he  fo  <<  ptrtinacwuflf  adhered  to  his  opinion,  as  to  render  i( 
ncceflary  to  apply  to  parliament  to  over-nde  him. 

G3 
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This,  it  is  believed,  xs^  the  true  origiir  of  the  ftatute  of  hate, 
which  did  not  cnzCt  a  fn^w  JaWf  but  fimply  confirmed  the  old ;  the 
authority  of  which  had  been  (haken  by  the  late  decifion  of  lord  Holt. 
This  idea  is  confirmed  by  the  words  of  the  preamble  of  the  ftatute, 
which  are,  «  Whereas  it  bath  been  held"  that  notes  in  writing,   &e» 
payable  to  order,  <<  were  not  affignable  or  tndorfable  over,  witbim  tie 
<<  cy/fom  of  merchants^*  and  that  the  payee  could  «  not  aaintain  an  ac- 
«  tion,  by  the  cu/hm  of  menehants^^  againft  the  maker  ;  and  that  the  is- 
dorfee  <<  could  not,  nvithin  thefaidoifiom  of  merchants^  maintain  an  ac- 
«  tion  upon  fuch  note"  againft  the  makers  ^<  therefore,  to  the  intent  to 
«  encourage  trade  and  commerce,"  &c.  Be  it  enaAed,  &c.  that  all 
notes  in  writing  made  and  figned  by  any  perfon,  &c.  whereby  fuch 
perfon,  &c.  (hall  promife  to  pay  to  any  other  perfon,  &c.  or  his 
order i  or  unto  bearer^  any  fum  of  money,  &c.  ^^fiailbe  taken  andcw- 
^^Jirued  to  be,  by  virtue  thereof y  due  and  payable  to  any  fuch  perfon^  &c 
«  to  vjhoni  the  fame  if  made  payable  ;"  «  and  alfo  every  fuch  note  pay- 
<<  able  to  any  perfon,"  &c.  <<  or  his  order^  ihall  be  aflignaUe  or  in- 
<<  dorfable  over,  in  the  fame  manner  as  inland  bills  if  exchange  are  or 
*  may  be^  according  to  the  cufiom  of  merchants^*  and  that  the  payee 
«'may  maintain  an  a£tion  for  the  fame,  in  fuch  manner  as  he  might  ib 
*<  upon  any  inland  bill  of  exchange^  made  or  drawn  according  to  the  cufiom 
«  of  merchants^  againft  the  perfon,  &c.  who  figned  the  ^une."     And 
that  the  indorjee  <'  may  maintain  his  a£iion,"  for  fuch  fum  of  money 
either  againfl  the  maker  or  any  of  the  indorfers^  **  in  like  manner  as  in 
"  cafes  of  inland  bills  of  exchanged     Here  it  may  be  obferved,  that  by 
ufing  the  words,  «  //  hath  been  held^*  the  legiflature  clearly  allude  to 
certain  opinions^  which  they  carefully  avoid  to  recognize  as  law.  And 
in  the  enabling  claufe  they  fay  that  fuch  notes  ^^  fball  be  taken  and  con^ 
**flrued  to  be  due  and  payable  "  &c.  expreffing  thereby  a  command  to 
certain  perfons^  without  faying  exprefsly  that  the  notes  fhall  be  due 
and  pavable,  &c.  for  this  being  the  law  before  it  was  not  neceflary  to 
enaA  the  thing  itfelf,  but  to  inftrud  the  judges  how  they  fimsld  con^ 
Jlrue  it.     The  mifchief  to  be  remedied  was  the  opinion  which  had 
.  <<  been  held^  not  any  defed  in  the  law  itfelf.     By  comparing  this  a& 
with  the  cafes  decided  prior  to  Clerk  and  Martin^  it  will  be  found  to 
contain  no  principles  but  fuch  as  had  been  fully  recognized  by  the 
courts  of  law.     It  follows,  therefore,  that  it  was  pafied  fimply  tore- 
Itore  the  old  order  of  things,  which  had  been  difturbed  by  lord  Holt. 

The  only  real  effefi  of  the  ftatute  wjis  to  alter  a  few  words  in  the 
declaration.  The  old  forms  allege  that  the  defendant  became  liable 
by  reafon  of  the  cufiom  of  merchantsy  the  new  ivf  that  he  became  liable 
hy  force  of  the  flat ute.  Even  Iqrd  Holt  himfelf  always  admitted  that 
an  indebitatus  ajfumpfit  for  money  had  and  received,  or  money  lent. 
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wottM  He,  and  the  note  would  be  good  evidence  of  it.  His  objec^ 
tions  were  only  to  the  form  of  the  aftion^  and  not  to  the  liability  of 
the  parties* 

■  A  promiflbry  note  was  always  as  much  a  mercantile  injirument  as  an 
inland  bill  of  exchange,  and  there  certainly  feems  to  be  more  evi- 
dence that  the  former  is  within  the  cuftom  of  merchants  than  the 
latter,  and  that  it  was  fo  at  an  earlier  period  .on  the  continent  of  Eu- 
rope, from  whence  it  was  introduced  into  England  j  and  when  intro- 
duced it  came  attended  with  all  the  ol>ligation6  annexed  which  the  cuf- 
tom had  attached  to  it. 

We  fometiroes,  in  modem  books,  meet  with  an.  aflcrtion  that  a 
promiflbry  note  was  not  negotiable  at  common  law  ;  this  may  be  true, 
becaufe  a  promiflbry  note  was  not  known  at  common  law,  if  from  the 
term  common  law  we  exclude  the  idea  of  the  cuftom  of  merchants.  It 
was  a  mercantile  inftrument  introduced  under  the  cuftom  of  mer- 
chants. But  if  the  cuftom  of  merchants  is  confidered,  as  it  really 
is,  a  part  of  the  common  law,  then  the  aflertion  that  a  promifl[bry 
note  was  not  negotiable  atthe  common  law,  is  not  corre£);. 

VIII.  In  theprefent  cafe  of  Duniop  v.  Silver^  it  is  not  neccflTary  to 
enquire  whether  a  promiflbry  note,  white  it  is  confined  to  the  original 
parties,  «an  be  confidered  as  a  bill  of  exchange  within  the  cuftom  of 
merchants,  although  the  authorities  ahready  cited  (how  it  to  have  been 
fo  adjudged;  but  it  is  fufficient  if  it  become  fo  by  being  indorfed.  It 
has  already  been  obferved  that  it  has  never  been  decided  that  an  in- 
dorfed promiflTory  note  is  not  a  bill  of  exchange,  or  a  negotiable  in- 
ftrument, under  the  cuftom  of  merchants,  but  that  the  contrary  has 
been  iblemnly  adjudged^  and  has  been  fettled  law  for  more  than  a 
century. 

One  of  the  counts  in  the  prefcnt  cafe  is  for  money  had  and  received; 
and  the  evidence  produced  is  a  promiflbry  note  made  by  Cavan,  paya- 
ble to  the  defendants  or  order,  by  them  indorfed  to  Downing  and 
Dowell,  and  by  them  to  the  plaintifi^.  The  note  was  in  due  time^r^T- 
teftedf  as  an  inland  bill  of  exchange,  for  non-payment,  and  due  no- 
tice given  to  the  defendants.  So  that  every  ftep  was  taken  which 
would  have  been  neceflary  to  charge  the  defendants  as  drawers,  or 
indorfers  of  an  inland  bill. 

The  indorfement  of  the  defendants  is  evidence  of  money  received 
by  them  from  the  intermediate  indorfers,  and  the  only  queftion  is^ 
whether  the  money,  fo  received,  is  for  the  ufe  of  the  plaintiff.     The 
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foludon  of  this  queftion  depends  upon  the  nature  tf  tbi  cmtra8  vbkli 
the  defendants  entered  into  by  their  indorfement  Lord  Hok  liinifdf 
always  admitted  that  every  indorfement  was  the  drawing  of  a  new 
bill ;  and  even  in  the  cafe  of  BulUr  v.  Crips ^  he  admits  that  the  in- 
dorfement of  a  promiflbry  note  is  the  drawing  of  a  bill  on  the  maker 
in  favour  of  the  indorfee,  and  that  the  indorfee  may  maintsun  an  ac* 
tion  againft  the  indorfer  upon  the  ctJtom  ^  merchants.  This  principle, 
which  fo  far  from  being  denied,  has  always  been  recognized  in  Ac 
fubfequent  cafes,  Chitty  1 21,  4  '7'.i2.>i49,  decides  the  nature  of  the 
engagement  which  the  defendants  entered  into  by  their  indorfemeot 
It  was  that  of  the  drawer  of  an  inland  bill  of  exchange,  whofeobfi- 
gation  as  fuch  is  well  afcertained  by  the  cuftom  of  merchants.  The 
plaintiff  does  not  claim  as  afflgnee  at  common  law,  but  as  indorfee 
under  the  law  merchant}  by  which  law  the  defendants  are  deaiij 
liable  as  drawers  of  the  bill  to  pay  the  money  to  any  indorfee,  Iiokier 
of  the  bill ;  and  where  the  plaintiff  has  eitner  an  equitable  or  legal 
right  to  money  received  by  the  defendant^  he  may  recover  in  an  ac- 
tion for  money  had  and  received.  The  defendants,  then,  having  re- 
ceived money  (which  they  are  clearly  not  entitled  to  hold,  for  it  u  ad- 
mitted that  the  intermediate  indorfer  would  be  entitled  to  recover  it 
againft  them)  and  being,  by  the  terms  of  their  contract,  as  conftned 
by  the  <;uftom  of  merchants,  liable  to  the  plaintiff,  are  anfwerabk  in 
an  a£tion  for  money  had  and  received.  We  have  feen  that  in  die  eld 
declarations  upon  bills  of  exchange,  the  cuftom  of  merchants  is  not 
alleged,  and  yet  the  courts  prefumed  that  the  advancer  of  the  mo- 
ney was  the  factor  of  the  plaintiff,  through  whom  the  plaintiff  is  fap- 
pofed  to  pay  the  money  to  the  defendant.  Jn  the  cafe  of  JFeoJwari 
and  Rowf  htfove  cited,  the  court  faid  exprefdy  that  they  would  ''  in* 
*<  tend  that  he,  of  whom  the  value  is  faid  to  be  received  by  the  dc^ 
**  fendant,  was  the  plaint^ s  Jervant!*  Upon  the  fame  principle  the 
intermediate  indorfer  is  to  be  prefumed  to  be  the  fervant  of  the  plain* 
tiffin  the  prefent  cafe. 

,  The  indorfer  of  a  promiffory  note,  or  bill  of  exchange,  i^Acn  he 
receives  the  monev  from  the  indorfee,  holds  it  in  truft  to  be  re-paid 
to  the  holder  of  the  bill  or  note,  if  he  ihall  fail  to  obtain  it  from  the 
acceptor  or  maker,  after  ufing  due  diligence,  and  giving  prop* 
notice.  When  this  contingency  has  happened^  the  truft  becomes  ab* 
folute,  and  it  is  againft  confeience  if  die  indorfer  refufes  to  paj  the 
money  to  .whom  of  right  it  belongs. 

The  argument  on  the  part  of  the  defendants  in  this  adion  is»  that 
as  a  promiffory  note  is  not  an  inftrument  i^gotiable  by  the  cuftom  « 
merchants  \  as  the  ftatute  of  Anne  is  not  in  force  in  Virginia,  v^^ 
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the  atA  of  aflembly  oF  Virginia  does  not  give  an  aftion  againft  the 
indorfer^  his  engagement  is  only  fuch  as  arifes  at  common  law ;  which 
is  only  an  implied  contTa£l  to  refund  money  which  has  been  paid  in 
contemplation  of  a  confideration  that  has  failed.  That  this  contraft 
exifts  only  between  theindorfer  and  his  immediate  indorfee,  and  is  fuch 
a  cbofe  in  aBion  as  by  the  common  law  is  not  aifignable.  That  it  arifes 
only  in  confequence  of  the  money  paid,  and  is  raifed  in  favour  of 
that  perfon  only  from  whom  the  money  was  received.  That  the 
payment  of  the  money  by  the  plaintiff  to  the  intermediate  indorfer 
raifes  no  contraf);  between  the  defendant  and  the  plaintiff.  That  there 
is  no  privity  between  the  plaintiff  and  defendant,  whereby  the  plain«> 
tiff  can  derive  any  benefit  from  the  contrad  made  by  the  defendant 
with  the  intermediate  indorfer;  and  that  no  zGAon  of  indebitatus  af- 
Jump/it  will  lie  widiout  fuch  privity.  That  even  fuppofing  the  con- 
traft  of  the  defendant  was  exprefs  to  pay  the  money  to  the  interme* 
diate  indorfer,  or  to  his  order,  yet  that  contra^  would  not  be  negoti- 
able or  aflignable  fo  as  to  enable  the  plaintiff  to  recover  in  his  own 
name,  becaufe  no  confideration  moved  from  him,  and  no  promife  is 
made  to  him  \  and  if  the  promife  were  in  faA  made  to  him,  yet  it 
would  be  as  to  him  nudum  paBum. 

This  argument,  fo  far  as  it  is  neceffary  to  confider  it,  may  be  re* 
duced  to  thefe  five  propofitions :  *  I 

1.  That  promiflbry  notes  are  not  negotiable  within  the  cuftom  of 
merchants.  i 

2.  That  the  txintrafk  of  the  indorfer  is  only  an  implied  contraA^ 
Iprounded  on  the  receipt  of  money  upon  a  confideration  that  has 
failed. 

3.  That  this  contraft  is  a  chofein  adHon^  not  aflignable. 

4.  That  no  aAion  of  indebitatus  affumpfit  will  lie  without  privity* 

5.  That  a  promife  in  writing,  without  a  confideration  expreffed,  is 
a  nudum  pa^um. 

The  fir/l  propofitiany  viz.  that  promiffory  notes  are  not  negotiable 
within  the  cuftom  of  merchants,  has  been  fully  confidered,  and  feems 
not  to  be  maintainable.  It  might  therefore  be  deemed  unneceffary  to 
examine  the  argument  further;  but  as  fome  of  the  other  points  are 
^ucftionable,  it  may  be  worth  while  to  notice  thenu 
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The  zd  prcpofition  is  that  the  contraA  of  the  indorfer  is  only  an  im- 
plied  contrz&t  grounded  upon  the  receipt  of  money  upon  a  confiderati<m 
which  has  failed. 

If  this  were  true,  it  would  equally  apply  to  the  cafe  where  a  man 
receives  a  note  with  a  blank  indorfement  and  pafles  it  away^  for  a 
valuable  confideration,  without  indorfing  it  himfelf.  But  in  fucfa  a 
cafe,  no  man  has  ever  been  held  liable,  unlefs  there  was  an  antece- 
dent debt,  or  from  particular  circumftanccs  a  guaranty  of  the  note 
could  be  prefumed,  or  unlefs  he  knew  the  note  to  be  a  bad  one  at  the 
time.  3  ST.  R.  759,  761,  Fenn  v.  Harrifon,  This  point  was  early 
decided  in  the  cafe  of  the  Bank  of  England  v*  Neivman  in  i  lord  Ray, 
442.  It  is  true  that  this  was  a  note  payable  to  the  defendant  or 
bearer^  but  it  has  been  held  in  the  cafe  of  Peacock  v.  Rhodes^  Doug. 
636,  (614,)  and  Doug.  639,  (6i']j)  Ancher'v,  BatAof  England^  that 
a  note  with  a  blank  indorfement  is  exaAly  like  a  note  payable  to 
bearer.  The  reafon  is  that  the  receiver  of  fuch  a  note  takes  it  upon 
the  credit  of  the  parties  named  upon  it,  and  gives  no  perfonal  credit 
to  the  man  who  merely  pays  it  away,  without  indorfement.  The  ob- 
ligation of  the  indorfer  then  does  not  arife  from  the  receipt  of  money 
only,  but  in  confequence  of  his  having  written  his  name  upon  the  in- 
ftrument.  But  the  fimple  writing  of  his  name  upon  the  inftrument  can 
create  no  obligatiifti  unlefs  it  be  the  fign  of  a  certain  contrad.  Wofds 
are  but  reprefentatives  of  ideas,  and  evidence  of  the  intention  of  the 
contra6king  parties.  Any  other  mode  of  conveying  thofe  ideas  and 
teftifying  that  intention,  if  equally  certain,  is  equally  capable  of  be* 
ing  the  evidence  of  an  exprefs  contraft.  The  a£k  of  writing  ones 
name  upon  the  back  of  an  inftrument  of  a  certain  defcription,  is  as 
ftrong  evidence  of  an  exprefs  contra6l,  as  if  it  had  been  written  in 
a  thoufand  words.  What  the  nature  of  that  contrail  is,  depends 
upon  the  nature  of  the  inftrument  indorfed  *,  but  ftill  it  is  not  an  im- 
plied, but  an  exprefs  contract.  The  terms  of  that  contra£l  are  known 
by  a  reference  to  the  ufual  mode  of  tranfa£ting  bufinefs,  the  nature  of 
the  inftrument,  and  the  incidents  which  have  been  attached  to  it  either 
by  pofitive  law,  by  common  acceptation,  or  by  judicial  authority. 
The  purpofe  for  which  a  man  puts  his  name  on  the  back  of  a  promU*- 
fory  note  is  well  known,  and  can  not  be  miftaken  \  it  is  to  give  credit 
to  the  note  j  but  to  anfwer  that  purpofe  it  muft  be  the  fign  of  a  con- 
tract to  pay  the  money  to  the  holder  if  the  maker  does  not.  Such  is 
the  common  acceptation  and  underftanding  of  the  country.  The  fig- 
nature  of  the  defendants  is  as  much  evidence  of  fuch  a  contrail,  as 
it  is  of  the  receipt  of  the  money,  or  of  an  order  to  pay  the  money  to 
the  indorfee.     But  it  is  faid, 


APPENDIX  423 

3dl7*  That  fucK  a  contra£t,  being  made  with  the  immediate  in- 
dorfee,  is  not  negotiable,  beci^ife  it  is  a  chofe  in  aBion  which  by  com- 
mon law  can  not  be  affigned. 

To  this  it  may  be  anfwered,  that  the  antiquated  do£lrine  that  a 
chofe  in  aStion  is  not  affignable  was  introduced  in  early  times  before  ne- 
gotiable inftruments  were  in  ufe,  when  trade  was  carried  on  in  its  fim- 
'  pleft  form^  and  when  the  principal,  if  not  the  only  purpofe  intended  to 
DC  anfwered  by  the  rule,  was  to  prevent  maintainance  in  controversies  re- 
fpedting  titles  to  land.  It  was  to  prevent  the  poor  man  from  being  oppref- 
fed  by  a  powerful  antagonift  to  whom  his  competitor  might  aiTign  his 
title,  and  who  by  his  wealth,  his  influence,  or  his  power  might  pervert 
juftice.  At  what  time,  or  by  what  means,  it  was  firft  applied  topers 
fonal  rights  is  not  afcertained ;  but  it  feems  clear  that  in  its  original 
adoption  it  was  never  intended  to  apply  to  thofe  inftruments  which  by 
their  nature  and  the  original  contraif  of  the  parties  were  made  negotiable. 
Every  man  has  a  natural  right  to  make  fuch  contracts  as  he  pleafes, 
provided  they  are  not  repugnant  to  any  pofitive  law,  nor.  injurious  to 
others  \  and  all  contrads  entered  into  without  fraud  or  force,  are  I^ 
gaily  and  morally  obligatory  according  to  their  fpirit  and  intent.  The 
reafonof  the  rule  was  to  prevent  maintainance*  (Co.  Lit.  2 14.^  But 
no  man  could  be  opprefTed  by  maintainance  who  had  exprefsly  agreed 
to  pay  his  debt  to  fuch  perfon  as  his  creditor  fliould  stppoint.  The  rea- 
fon  of  the  rule  failing,  the  rule  itfelf  cannot  apply-  Blackftone, 
(z  Com.  442,^  calls  it  the JlriSl  rule  of  the  ancient  common  law;  and 
the  reafoii  given  is  <<  becaufe  it  was  thought  to  be  a  great  encourage- 
*<  ment  to  litigi»ufnefs,  if  a  mjiti  were  allowed  to  make  over  to  a 
«  ftranger  his  right  of  going  to  law."  But  it  was  a  rule  introduced 
for  the  benefit  of  the  debtor,  and  every  man  may  wave  the  benefit  of 
a  law  introduced  for  his  advantage.  Blackftone  fays,  «<  this  nicety  is 
"  now  difregarded ;  though,  in  compliance  with  the  ancient  principle, 
«<  the  form  .of  affigning  a  chofe  in  aSiion  is  in  tRe  nature  of  a  declaration 
"  of  truft,"  &c. 

Woodefon  fays  [tn  vol.  2.  p.  387-)  "  It  is  a  maxim  of  the  CQjnmon 
«  law  that  no  chofe  in  aftion  can  be  granted  or  afligned.  The  policy 
«  whereof  was  to  avoid  a  multiplicity  of  fuits,  by  preventing  thofe 
««  who  would  not  profecute  their  right  thcmfelvcs,  from  transferring 
<<  it  to  others  of  a  more  litigious  difpofition  ;  and  particularly  to  pre«- 
«  vent  the  granting  of  pretended  titles  to  great  men,  whereby,  faith 
«  fir  Edward  Coke,  (i  //j/?.  214,  [a.)  266,  {a.)  "Juftice  might  be 
"  trodden  down."  "  Perhaps  the  rule  was  more  general  than  the  mif" 
«  chief  apprehended;  and  having  relation  originally  to  landed e/iates vf^ 
«  afterwards  unneceffarily  transferred  to  perfonal  property.    The  doc- 
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<<  triae»  however,  alniuiift  was,  that  a  chofe  in  a£):t6ii  was  alfignable 
«<  in  equity  for  a  valuable  confideration.  Bills  of  exchange  and  pro- 
«<  mifTory  notes  are  regularly  allignable  by  indorfement ;  ami  if  bcmds, 
«  policies  of  infurance«  and  even  judgments,  are  in  like  manner  af- 
*<  figned  for  valuable  confideradon,  the  aflignee  may  fue  in  the  name 
<<  of  the  original  claimant,  and  the  latter  will  not  now  be  permitted, 
«  even  in  the  courts  of  common  law^  to  undo  his  own  transfer,  or  on- 
«  confcientioufly  to  obftruA  the  plaintiff's  fuit.  Where  due  of  the 
<f  captors  of  a  maritime  priae,  before  comlemnatioa  tbereof^  transferred 
<f  his  proportionate  Aare  of  the  property  taken,  it  was  held  that  the  i^ 
^fjgnee  might  mamuin  an  adion  for  the  fame,  againft  the  capturing 
«  (hip's  agent,  as  for  money  received  by  him  to  the  plaintiff's  ufe." 
I  WUfon  21 1.  Morrougb  v.  Comyni. 

Upon  which  cafe  it  may  be  obferved,  that  the  failoc^s  right  to  a 
ihare  of  the  prize  money  was  as  clearly  a  cbofe  in  aBion  as  a  right  to 
any  other  property  not  in  poffeffion^  and  the  affignment  of  foch 
right  was  as  clearly  within  the  old  rule  that  a  chtfe  in  oBion  is  not  af- 
(ignable ;  it  is  therefore  a  much  ftronger  cafe  than  that  of  a  debt  which, 
by  the  ^ginal  contraB  it/elf,  the  parties  have  made  negotiable. 

The  cafes  on  this  fubje£l  are  colleAed  in  a  very  able  argument  of 
judge  Builer,  in  the  cafe  of  Mafler  v.  Miller j  4  ST.  rep.  340,  andal* 
though  the  judgment  in  that  cafe  was  contrary  to  his  opinion,  yet  it 
was  not  given  upon  the  point  mentioned  in  that  part  dF  his  argumCDt 
which  we  (hall  cite.  Evans  on  hills f  106,  fpeaking  of  this  argument, 
fays,  <'  it  furniihes  a  greater  (hare  of  profeffional  inftru£tion  and  a 
<<  more  admirable  fpecimen  of  judicial  reafoning  than  can  often  be 
(<  found  in  an  equal  compafs."  « It  is  laid  down,"  fays  the  judge, 
«  in  our  old  books,  that  for  avoiding  maintenance  a  chtfe  in  aBion  can 
<(  not  he  affigned  or  granted  over  to  another.  Co.  Lit.  214.  a.  266.  a. 
«  2  RolL  4;.  /.  40.  The  good  fenfe  of  that  rule  feems  to  me  to  he  very 
«  queJUonable  ;  and  in  early  as  well  as  modem  times,  it  has  been  Jo  explain* 
«  ed  awajf  that  it  remains,  at  mofi,  only  an  ohjeBion  to  the  firm  of  the 
«<  oBion  in  any  cafe.  In  2  Roll.  ab.  45,  46,  it  is  admitted  that  an  ob- 
«  ligation  or  other  deed  may  be  granted,  fo  that  the  writing  paflb; 
<<  but  it  is  faid  that  the  grantee  cannot  fue  for  it  in  his  own  name.  If 
«<  a  third  perfon  be  permitted  to  acquire  the  intereft  in  a  thing,  whe- 
«  ther  he  is  to  bring  the  a£lion  in  his  own  name,  or  in  that  of  the 
«  grantor,  does  not  feem  to  me  to  afiefl  the  queftion  of  maintenance. 
<<  It  is  curioufs,  and  not  altogether  ufelefs,  to  fee  how  the  do£hineof 
«  maintenance  has  from  time  to  time  been  received  in  Wefiminfier 
«  HalL  At  one  time  not  only  he  who  laid  out  money  to  aflift  anomer 
«  in  his  caufe,  but  he  that  by  his  friend(hip  or  intereft  faved  him  an 
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expence  which  he  would  otherwife  be  put  to,  was  held  guilty  of 

maintenance^  Bro.  tit.  maintenance^  7,  14,  17,  iffc.    Nay  if  he  offi- 

cioufly  gave  evidence,  it  was  maintenance ;  fo  that  he  mud  have 

had  z/uhpana,  or  fupprefs-the  truth.  That  fuch  doiElrine,  repugnant 

to  every  honeft  feeling  of  the  human  heart,  (hould  be  foon  laid 

afide,  muft  be  expefled.    Accordingly  a  variety  of  exceptions  were 

foon  made ;  and  amongft  others  it  was  held,  that  if  a  perfon  has 

any  interell  in  the  thing  in  difpute,  though  on  contingency  only, 

he  may  lawfully  maintain  an  a£lion  on  it.    2  Roil.  ab.  115.    But 

in  the  midft  of  all  thefe  doflrines  on  maintenance,  there  was  one 

cafe  in  which  the  courts  of  law  allowed  of  an  affignment  of  a  chofe 

in  anions  and  that  was  in  the  cafe  of  the  crown ;  for  the  courts  did 

not  feel  themfelves  bold  enough  to  tic  up  the  property  of  the  crown, 

or  to  prevent  that  from  being  transferred.  3  Leon,  198.  2  Cro.  180. 

Courts  of  equity  from  the  earliejl  times  thought  the  do£lrine  too  ahjurd 

for  them  to  adopt  ,*  and  therefore  they  always  a£ked  in  dire£t  con- 

'  tradi£lion  to  it.     And  we  (hall  foon  fee  that  courts  of  law  alfo, 

alterect  their  language  very  much.     In  12  Mod.  554,  the  court 

'  fpeak  of  an  aiBgnment  of  an  apprentice,  or  an  ailignment  of  a  bondj^ 

=  as  things  which  are  good  between  the  parties ;  and  to  which  they 

muft  give  their  fan£kion,  and  a£t  upon.    So  an  ailignment  of  a  chofe 

'  in  a^ion  has  always  been  held  a  good  confideration  for  a  promife. 

^  It  was  fo  in  i  Roll.  ah.  29.     I  SiW.  212,  and  T.  Jones y  222/  and 

'  laiUy  by  all  the  judges  of  England  in  Moulfdale  agaiufl  Birchall,  2 

>  Black.  820,  though  the  debt  afligned  was  uncertain,    ^fier  thefe 

'  cafes  we  may  venture  to  fay  that  the  maxim  nuas  a  had  one ^  and  that  itpro^ 

*  ceeded  upon  a  foundation  which  fails.    But  ftill  it  muft  be  admitted  that 

'  though  the  courts  of  law  have  gone  the  length  of  taking  notice  of 

''  aiBgnments  of  chofes  in  a^ion,  and  of  afbing  upon  them,  yet  in  ma- 

^  ny  cafes  they  have  adhered  to  the  formal  objeftion,  that  the  adiioa 

^  ihall  be  brought  in  the  name  of  the  ailignor,   and  not  in  the  nam^e 

^  of  the  aiBgnee.     I  fee  no  ufe  or  convenience  in  preferving  the  fhcdow^ 

^  vfh^nthefubjlanceisgonei  and  that  it  is  merely  a  (hadow,  is  apparent 

^  from  the  latter  cafe^,  in  which  the  courts  have  taken  care  that  it 

^fball  never  work  injt^ice.  In  Bottomly  v.  Brooke j  C.  B.  Mich.  22,  G.  3. 

^  ft  T.  R.  621  f  J  which  was  debt  on  board,  the  defendant  pleaded 

^  that  the  bond  was  given  for  fecuring  /.  100,  lent  to  the  defendant 

^  by  E.  Chancellor ;  and  was  given  by  her  direction  in  truft  for  her, 

^  and  E.  Chancellor  was  indebted  to  the  defendant  in  more  money. 

^  To  this  plea  there  was  a  demurrer,   which  was  withdrawn  by  the 

^  advice  of  the  court.     In  Rudge  v,  Birch^  K.  B.  Mich.  25.   G.  3, 

^  (i  T.  R.  622, J  on  the  fame  pleadings  there  was  judgment  for  the 

'  defendant.    And  in  JVinch  v.  Kcely,  K.  B.  Hill.  27.  G.  3.  (i  T.  R. 

6igyJ  where  the  obligee  afligned  over  a  bond,  and  afterwards  be- 

H3 
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<<  came  bankrupt,  the  court  held  that  he  might,  notwithftanding,  i 
«  tain  the  adion.  Mr.  J.  Aflihurft  faid,  «  It  is  true  that  tormerly 
<<  courts  of  law  did  not  take  notice  of  an  equity  or  a  truft  ;  but  dF 
<<  late  years,  as  it  has  been  found  produ£tive  of  great  expence  to  fend 
«  the  parties  to  the  other  fide  of  the  hall,  wherever  this  court  have 
*<  fecn  that  the  juftice  of  the  cafe  has  been  clearly  with  the  plaintiff, 
**  they  have  not  turned  him  round  upon  this  obje^ion.  Then  if  this 
<<  court  will  take  notice  of  a  truft,  why  fiiould  they  not  of  an  equity* 
*<  It  is  certainly  true  that  a  cho/d  in  ailion  can  not  ftridly  be  affigncd, 
<<  but  this  court  will  take  notice  of  a  truft,  and  fee  who  is  beneficially 
•<  intcrefted."  But  admitting  that  on  account  of  this  quaint  maxima 
«*  there  mzjJUll  htfime  cafes  in  which  an  a£tion  can  not  be  maintain- 
"  ed  by  an  affigriee  of  a  chofe  in  aSHon  in  his  own  name ;  it  remains  to 
«  be  confidered  whether  that  objcdlion  ever  did  hold,  or  ever  can  hoM, 
«*  in  the  cafe  of  a  mercantile  infirumert  or  tranfaBion.  The  law  merchant 
**^s  a  fyftem  of  equity,  founded  on  the  rules  of  equity,  and  governed 
«*  hi  all  its  parts  by  plain  jufjice  and  good  faith.  In  PiUan  v.  Fan 
"  Mierop,  lord  Mansfield  faid,  if  a  man  agree  to  do  what  if  finaUy  cx- 
.«  ecuted  w<fuld  make  him  liable,  as  in  a  court  of  equity,  fo  in  mer'^ 
"  canti/e  tranfaBions^  the  iaw  looks  on  tie  aB  as  done.  lean  find  m  in* 
*^  fiance  in  which  the  objcBion  has  prevailed  in  a  mercantile  afe ,-  and  in 
«« the  two  iiiftances  moft  univcrfally  in  ufe,  it  undoubtedly  docs  not 
<*  hqld,  that  is,  in  the  cafes  of  bills  of  exchange^  and  policies  ofinfiirancer 
(He  might  have  added  the  cafe  of  hills  of  lading.)  "The  firft  is  die 
<«  prefent  cafe  ;  and  bills  are  afiignable  by  the  cuftom  of  merchants. 
««  So  in  the  cafe  of  policies  ofinfurance^  till  the  late  aft  was  made,  rc- 
<<  quiring  that  the  name  of  the  perfon  intcrefted  ihould  be  inferted  in 
<«  the  policy,  the  conftant  courfe  was  to  make  the  policy  in  the  name 
«  of  the  broker,  and  yet  the  owner  of  the  goods  maintained  an  a&ion 
<*  upon  it.  Circulation  and  the  transfer  of  property  are  the  life  and 
<*  foul  of  trade,  and  muft  not  be  checked  in  any  inftance.  There  is  no 
<*  reafon  for  confining  the  power  of  affignment  to  the  two  inftruments  which 
«<  I  have  mentioftedy  and  I  will  (hew  you  other  cafes  in  which  the  court 
*«  have  allowed  it.  i  ft,  In  Fenner  v.  Mtares^  2  BL  rep.  1 269,  where 
«  the  defendant,  the  captain  of  an  Eafi^lndiamhn^  borrowed  £,  1000, 
«*  of  Coxy  and  gave  two  rcfpondentia  bonds,  and  figned  an  indorfement 
«  on  the  hack  of  them^  acknowledging  that  in  cafe  Cox  chofe  to  t^gn 
"  the  bonds,  he  held  himfelf  hound  to  pay  them  to  the  afjignees.  Cox  ef 
^^fig^^d  them  to  the  plaintiffs  who  was  allowed  to  recover  the  amount  rftbm 
<*  in  an  aBion  for  money  had  and  received.  De  Grey,  chief  juftice,  in 
"  difpofing  of  the  motion  for  a  new  trial,  faid,  "  Refpondeotia  bonds 
«  have  been  found  efTentially  neceflary  for  carrying  on  the  India  trade; 
«<  but  it  would  clog  thefe  fecurities,  and  be  produdive  of  great  in- 
«  convenience,  if  they  were  obliged  to  remain  in  the  hands  of  difc 
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«  firft  obligee.  This  contra^  is  therefore  deviled  to  operate  upon 
<<  fubfequent  aiCgnments,  and  amounts  to  a  declaration  thatf  uponfuch 
**  ^^»«^«^>  '^  money  which  I  have  borrowed  Jball  no  longer  be  the  money 
•*  of  A,  but  of  B,  his  fubJHtute.  The  plaintiff  is  certainly  entitled  to 
«<  the  money  in  confciencc ;  and  therefore  I  think  entitled  alfo  at  law ; 
^^for  the  defendant  haspromifed  to  pay  any  perfon  who  is  entitled  to  the  mo* 
^*  neyJ*  So,  in  theprefent  cafe,  I  fay  the  plaintiff^  are  in  confcience 
**  entitled  to  the  money,  and  the  defendant  has  promifed  to  pay,  or 
*<  which  is  the  fame  thing,  is  bound  by  law  to  pay  the  money  to  any 
•*  perfon  who  is  entitled.  The  very  nature  and  foundation  of  an  ailion 
*^  for  money  had  and  received  is  that  the  plaintiff  is  in  confcience  entitled  to 
^  the  money ;  and  on  that  ground  it  has  been  repeatedly  faid  to  be  a 
•*  bill  in  equity.  We  all  remember  the  found  and  manly  opinion  given 
**  by  my  Lord  Chief  Juftice  here;  in  the  beginning  of  the  laft  term, 
*'  on  a  motion  made  by  Mr.  Bearcrofi  fpr  a  new  trial,  wherein  he  faid, 
**  if  he  found  juftice  and  honefly  on  the  fide  of  the  plaintiff  hercy  he  would 
**^never  turn  him  rounds  in  order  to  give  him  the  chance  of  getting  juflice' 
**  elfewhere.  adly.  Clarke  v.  Adair ^  fiti^g^  after  Eafler^  4.  G.  3.  De^ 
*'  bray^  an  officer,  drew  a  bill  on  the  agent  of  a  regiment,  payable 
'<  out  of  the  firft  money  which  fhould  become  due  to  him  on  account 
**'  of  arrears,  or  non-cffeftive  money.  Adair  did  not  accept  the  bill, 
'*  but  marked  it  in  his  book;  and  promifed  to  pay  when  effe£ls  came 
*^  to  hand.  Debray  died  before  the  bill  was  paid ;  and  the  admini-* 
^^'ftratrix  brought  an  a^ion  againft  Adair  for  money  had  and  received. 
^^  It  was  allowed  byall  parties  that  this  was  not  a  bill  within  the  cuf- 
**  tom  of  merchants :  But  lord  Mansfield  (^lid  it  is  an  affignmentfor  va^ 
*^  luable  confideration^  with  notice  to  the  agent y  and  he  is  bound  to  pay  itm 
^*  He  faid  he  remembered  a  cafe  in  chancery  where  an  agent  under 
^*  the  like  circumftances  had  paid  the  money  to  the  adminlftrator,  and 
**  was  decreed,  notwithftanding,  to  pay  to  the  perfon  in  whofe  fa- 
"  four  the  bill  was  drawn.  3dly.  In  Ifrael  v.  Douglas^  C.  B.  Ecfk 
"  29.  G.  3.  ( I  if.  BL  24^1.)  A.  being  indebted  to  B.  and  B.  indebted  to 
"  C.  B.  gave  an  order  to  A.  to  pay  C.  the  money  due  by  A.  to  B.  where- 
**  upon  C.  lent  B.  a  further  fum,  and  the  order  was  accepted  by  A.  On 
**  the  rcfufal  of  A.  to  comply  with  the  order,  it  was  held  that  C.  might 
*^  maintain  an  a£liox\  for  money  had  and  received  againft  him.  And 
*•  Mr.  J.  Heath  exprefsly  faid  he  thought  in  mercantile  tranfaBions  of 
•*  this  fort  fuch  an  undertaking  may  be  conftrued  to  make  a  man  lia- 
<«  ble  for  money  had  and  received.  This  opinion  was  cited  with  ap- 
*'  probation  in  the  houfe  of  lords  in  Gihfon  v,  Minet,  Laftly,  I  come  to 
««  the  cafe  of  Tatlock  v,  Harris,  (3  T.  R.  182.)  in  which  Lord  Ke^ 
<«  nyon,  in  delivering  the  judgment  of  the  court  faid,  "  it  war  an  ap» 
**  P^opri^vm  offo  mttch  money  to  be  paid  to  the  pet  fin  who  fhould  become  tlx 
^  holder  ff  the  bill^     We  conftder  it  as  an  agreement  between  oil  the  par^ 
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*<  ties  to  appropriate  fo  much  property  to  he  carried  to  the  aecount  of  the 
«<  holder  of  the  hUl^  and  this  will  fatisfy  the  jufticeof  thecafe  without 
•'  infringing  any  rule  of  law.'*  All  thefe  cafes  prove  that  the  remedy 
<<  (hail  be  enlarged,  if  neceflary,  to  attain  the  juftice  of  the  cafe  -, 
*'  and  that  if  theplaitttyf  has  jufiice  and  confrience  on  hisfde^  and  the  de- 
^<fendant  has  notice  on^^  the  plaintiff  Jhall  recover  in  an  aStionfor  manej 
**  had  and  received.  Let  us  not  be  lefs  liberal  than  our  predeceflbrs, 
**  and  we  ourfelvrs  have  been  on  former  occafions.  Let  us  recolieAi  as 
<*  lord  chief  juftice  Wilmot  faid-  in  the  cafe  I  have  alluded  to,  that  not 
<*  only  bonijudicis  eft  ampiiare  Jurifdi^ionem,  but  ampliare  jufticiam :  and 
«  that  the  common  law  of  the  land  is  the  birth  right  of  the  fubjed, 
<<  under  which  we  are  bound  to  adminifter  him  juftice,  without  fend- 
«<  ing  him  to  his  writ  of  fubpoena,  if  he  can  make  that  juftice  appear. 
«  The  juftice,  equity  and  good  confcience  of  the  cafe  of  thefe  plain- 
^<  tiffs  can  admit  of  no  qucftion :  neither  can  it  be  doubted  but  that 
<  the  defendant  has  got  the  money  which  the  plaintiffs  ought  to  re- 
^'  ceive." 

Thus  we  fee  that  the  rule,  that  a  ehofe  in  aBion  is  not  aflignable,  has 
been  often  (haken ;  that  at  moft  it  amounts  only  to  an  obje£bion  to  the 
form  of  aBioH^  and  that  courts  of  law  ought  to  lean  againft  an  excefiisn 
to  form^  which  does  not  fupport  the  fubftantial  merits  of  the  cafe. 
No  cafe  is  recollected  in  which  it  has  ever  prevailed  when  the  inftni- 
ment  was  made  negotiable  by  the  original  contrail  and  intention  of 
the  parties.  This  promifibry  note  was  intended  by  the  parties  to  be 
negotiable ;  it  is  made  payable  to  order,  and  fays  on  the  face  of  it, 
««  negotiable  at  the  hank  of  Alexandria!*  And  in  the  cafes  of  More  v. 
Manningy  Comyns^Hj  Achefon  v.  Fountain^  i  &r.  557,  and  Ediev. 
£.  India  Company^  2  Bur*  1 216,  it  is  determined  that  a  bill  or  note, 
negotiable  in  its  original  creation,  remains  negotiable  in  the  hands  of 
the  indorfee,  even  if  it  be  not  indorfed  payable  to  order.  If  the  ori- 
ginal contra^  of  the  maker  was  negotiable,  the  dependant  contrad  of 
the  indorfer  muft  be  negotiable  alfo,  for  he  warrants  that  the  maker 
ihall  perform  his  engagement ;  which  is,  to  pay  the  money  to  the 
holder.  The  indorfement  follows  the  nature  of  the  original  contrad, 
and  partakes  of  its  negotiability. 

IThat  a  ehofe  in  aflion  may  he  made  negotiahle  or  qfflgnable  in  its  original 
creation^  hy  the  contraB  and  intention  of  the  parties^  independnnt  ^  the 
£uftom  of  merchants^  and  ofjiatute  lanoy  fccms  not  to  be  a  new  idea, 
but  is  ftrongly  fupported  by  the  reafons  affigned  by  the  judges  for 
their  judgment  in  fcveral  of  the  reported  cafes.  It  was  very  early  fet- 
tled that  if  A.  deliver  money  to  B.  to  be  paid  to  C — ^C.  might  main- 
tain an  zQSon  againft  B.  for  the  money,  Dyer  21,  (a J  pL  izS.  Csre 
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T».  Wcddyey  Trin.  28.  H.  8.— I  Buljlrode^  68.  Flewellin  v.  Rave.  Mich. 
8.  Jac. — I  Roll.  jibr.  7.  pL  2.  Beckinghatn  and  Lambert  v.  VaghaUy 
Trin.  14.  Jac.*^i  Roll.  Ahr.  30,  31.  Dijbornev.  Dembie,  Pajcb.  i<549. 
I  Brownlonv  rep.  82,  ^W  2>/v.  23.  Wherwood  v.  Shaw^  44.  Eliz.^^ 
Moore y  854.  Babington  v.  Lambert ^  14.  J^^ic. — Har*drej,  321.  Bellv, 
Chapman^  14,  15.  Car.  2. —  i  /^<p«/.  152.  Brown  v.  Londoti,  23.  Car.  2. 
I  ^^11/.  119.  Homfey  v.  Dimocie,  23.  Car.  2. — 2  ?^tf«/.  310.  Cramlington 
V,  Evansy  I  ^.  and  M.  In  thefe  cafes  it  will  be  found  that  no  con- 
(ideration  pafied  from  C.  to  B.  nor  any  promife  from  B«  to  C.  and 
yet  an  aflion  was  held  to  be  maintainable  by  C.  againft  B.  upon  the 
contra£l  made  between  A.  and  B.  So  that  to  fupport  an  a£lion  for 
money  had  and  received  it  is  not  neceflary  that  a  confideration  fhould 
pafs  from  the  plaintiff  to  the  defendant,  nor  any  promife  from  the  de- 
fendant to  the  plaintiff;  and  this  principle  will  be  found  to  run  through 
all  the  cafes  for  money  had  and  received. 

In  the  cafe  of  Oble  v.  Dittlesfieldy  23.  Car.  2.  B.  R.  i  FeM.  154, 
the  principle  is  carried  ftill  farther.  The  money  in  this  cafe  was  not 
paid  by  A.  to  B.  purpofely  to  pay  over  to  C.  as  in  the  former  cafes» 
but  B.  bcine  indebted  to  A.  and  A.  to  C. — A.  appointed  C.  to  receive 
the  money  h'om  B.  in  fatisfa£^ion  of  the  debt  due  to  C.  by  A.  which 
he,  (A.)  fignifying  to  B.  (the  defendant,)  he,  in  confideration  of  the 
premifes,  and  that  the  plaintiff  (C.)  would  forbear  him  a  quarter  of 
year,  promifed  that  he  would  then  pay  him.  It  was  moved  in  arreft 
of  judgment  that  there  was  no  fufficient  confideration ;  for  tbedefend^ 
ant  was  no  party  to  this  agreement,  and  was  not  liable  to  the  plaintiff,  and 
therefore  the  plaintiff's  forbearance  was  no  benefit  to  the  defendant ; 
fed  non  allocatur,  for  Hale  faid,  «<  When  affumpfits  firft  grew  into 
praAice,  <<  they  ufed  to  fet  out  the  matter  at  large,  viz.  in  fuch  a  cafe 
«  as  this,  ^uod  mutuo  agreatumfuit  inter  eos,  &c.  and  they  fhould  he  dif 
<<  charged  one  agaififi  the  other.  But  fince,  it  hath  been  the  way  to  declare 
^  more  concifely.  And  upon  the  whole  matter  here  it  appears  that  the 
*«  defendant  agreed  to  the  transferring  of  the  debt  to  the  plaintiff;  and  that 
'<  it  was  agreed  he  ihould  be  difcharged  againft  A.** 

Here  then  is  an  affignment  of  a  debt,  and  held  to  be  valid  becaufe 
the  debtor  agreed  to  tt.  This  was  a  precedent  debt  and  was  clearly  a 
chofe  in  action ;  and  if  fuch  a  debt  may  be  affig];ied  by  a  fubfequent 
agreement  of  the  debtor,  a  fortiori  may  a  debt  be  aifigned  which  the 
debtor  exprefsly  makes  affignable  at  the  very  moment  of  its  creation.  Its 
negotiability  then  becomes  a  part  of  the  nature  of  the  contra£^  \  it  is 
a  quality  belonging  to  the  debt  itfelf,  and  enters  into  its  very  eflence. 

Another  principle  which  feems  to  be  well  eftabliflied  is,  that  he  for 
whofe  benefit  a  promife  is  made,  may  maintain  an  adtion  upon  it,  aU 
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thoagh  no  cenfideration  pafs  from  him  to  the  defendant,  nor  any  pro- 
mife  from  the  defendant  diredly^to  the  plaintiff!  This  propofition  i$ 
fupported  net  only  by  the  authorities  already  cited,  but  by  the  cafe  of 
Dutton  V.  Poole^^o.  Car.  2.  ST.  Jones^  102. — I  Vettt,  318.  332. — 
I  Freem.  471. — ^  Ray.  302. — 2  Lev.  210. — 3  Keh.  786,  814,  830, 
836.— &y//  prac.  reg.  ^g.^^&aviif  24*  Sadler  v.  Paine, — i  RoiL  abr» 
32.^.  13.  and  Styles^  296.  Starkey  v.  Mill^  Mich.  1651.  Hetley  176. 
Hadvesv.  Levit,  Moore,  550.  Hanves  v.  Levitt,  Cro.  EI.  652.  S.  C. 
Cro.  EL  849.  881.  Rippon  v.  Nsrton.-^i  Vent.  6,  7.  Bourne  v.  Mafotu 
20  Car.  2. — Latch,  206.  Legafs  cafe,  3  Car. — Cowper,  443.  Martjn 
V.  Hind,. — I  Bos.  and  PuL  10 1«  Company  of  Felt-mahers  v.  Dawsy  38. 
G.  3-  C.  B. 

If  A.  lends  B.  100  dollars,  for  which  B.  gives  A.  his  promiflbry 
note  payable  to  A.  or  order,  the  money  thus  delivered  by  A.  to  B.  is 
delivered  to  be  paid  over  by  B.  to  a  third  perfon  upon  a  contingency, 
viz.  that  A.  ihall,  by  indorfement  on  the  note,  name  the  perfon  to 
whom  it  is  to  be  psud.  This  differs  in  nothing  from  the  cafe  of  Ctre 
and  Woddye,  and  the  other  cafes  before  cited,  except  that  the  diird 
perfon  is  not  named  at  the  time  of  the  delivery  of  the  money  to  B. — 
But  the  cafe  of  Oble  v.  Dittlesfield  (hows,  that  the  naming  of  a  third 
perfon  may  be  as  well  done  after  the  debt  is  created,  as  at  the  time 
of  its  creation,  provided  the  debtor  agree  to  the  transfer.  Thefe  prin^ 
ciples  certainly  go  far  to,  prove  that  a  contract  ^  the  payment  of  money, 
i^ay  be  made  negotiable  in  its  nature  by  the  confent  of  parties,  on 
principles  of  common  law.  It  muft  be  an  obiUnate  principle  of  law, 
indeed,  and  juiliiied  by  the  ftrongeft  reafons,  that  can  prevent  free 
agents  from  voluntarily  entering  into  a  contrad  not  injurious  to  them- 
fiehres,  or  others.  Every  contraA  is  to  be  conftrued  according  to  die 
intention  of  the  parties. 

A  contrad  conftitutes  the  law  between  the  contracting  parties,  un- 
lefs  it  be  contrary  to  fome  pofitive  law,  or  prejudicial  to  fociety. 

No  good  reafon  can  be  given  why  a  man  fhould  not  be  peipitted  to 
make  his  contrail  negotiable. 

In  the  cafe  of  Hodges  v.  Steward,  i  Salk.  125.  3,  W.  and  Af.  it  is 
laid,  <<  a  difference  was  taken  between  a  bill  payable  to  I.  S.  or  hearer, 
**  and  I.  S.  or  order  :  for  a  bill  payable  to  L  S.  or  bearer,  is  not  affignabk 
^<  iy  the  contraB,  fo  as  to  enable  the  ii^dorfee  to  bring  an  adion  if  the 
**  drawor  refufe  to  pay,  hecaufe  there  is  nofuch  authority  given  to  the  par^ 
"  ty  by  thefirfl  contraB ;  and  the  efiefl:  of  it  is  only  to  difcharge  the 
<<  drawee  if  he  pays  it  to  the  bearer,  though  he  comes  to  it  by  trover, 
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<<  theft,  or  otherwife.  But  voben  the  bill  is  payable  to  L  S.  cr  order^ 
<<  there  an  exprtfs  powtr  is  given  to  the  party  to  qffigny  and  the  indorfee 
«  may  maintain  an  aBion^^ 

Here  it  is  held  that  the  words,  or  order y  make  the  contrad);  nego- 
tiable. 

In  KtU  V.  Lewisy  i  Sail.  132,  5  W,  andM.  Lord  Holt  faid,  "  for 
w  the  werds  or  ordet^  (this  was  in  a  promiflbry  note  before  the  ftatute 
of  Anne)  "  give  atthority  to  the  plaintiff  to  ajjign  it  by  indorfement  ;  and 
<<  '/i>  an  agreement  by  the  firjl  drawer  that  he  would  anfwer  it  to  the  af^ 
^^ftgnee:' 

In  Jordan  v.  Barloe^  12  JT.  3.  3  Salk.  67,  it  was  "ruled  that 
<«  where  a  biir  (probably  meaning  a  promiffory  note)  «*  is  drawn,  pay- 
««  able  to  W.  R.  or  order^  'tis  within  the  cuftom  of  merchants,  and 
'<  fuch  a  bill  may  be  negotiated  and  affigned  by  cuftom,  and  the  contract 
<<  of  the  parties y  and  an  a£tion  may  be  grounded  on  it,  though  'tis  no 
«  Ipecialty." 

In  Carter  v.  Palmer^  12  Mod,  380.  I2  JF^  3.  upon  a  promiflbry 
note  payable  to  bearer,  "  all  feemcd  to  agree,  if  it  were  made  j)ayablc 
«  to  him  or  order,  the  defendant  by  that  form  had  made  it  negotiable,  and 
<<  by  confequence  he  would  be  liable  to  the  ad^ion  of  aflignee  in  his 
«  own  name." 

In  Clerk  v.  Martin,  i  Lord  Ray,  757,  i  j^nne.  Shower,  for  the 
plaintiff,  argued  in  the  fame  manner,  ufing  nearly  lord  Holt's  own 
expreffions  in  the  cafes  juft  cited ;  yet  his  lordfhip  was  "  totis  viribu/* 
againft  him.  Shower  contended,  "  that  this  note,  being  payable  to 
«  the  plaintiff  ^r  A£f  ^rafer,  was  a  bill  of  exchange,  inafmuch  as,  by  its 
«  nature,  it  was  negotiable ;  and  that  diftinguifhes  it  from  a  note 
<«  payable  to  I.  S.  or  bearer,  which  he  admitted  was  not  a  bill  of  ex- 
««  change,  becaufe  it  is  not  affignable  nor  indorfable  by  the  intent  of  the 
*^  fubfcriber,  and  confequently  not  negotiable,  and  therefore  it  cannot  be; 
«  a  bill  of  exchange,  becaufe  it  is  incident  to  the  nature  of  a  bill  of 
«  exchange  to  be  negotiable :  but  her£  this  bill  is  negotiable,  for  if  it 
<<  had  been  indorfed  payable  to  I.  N.,  I.  N.  might  have  brought  an 
<<  ad^ion  upon  it,  as  upon  a  bill  of  exchange.  Why  then  ihould  it 
«  not  be  before  fuch  indorfement  a  bill  of  exchange  to  the  plaintiff 
*<  himfelf  5  ^«ff  tlse  defendant  by  his  fubfcription  hasfhenvn  his  intent  to  be 
«« liable  to  the  payment  of  this  money  to  the  plaintiff  or  his  order ;  and 
«•  fince  he  hath  thereby  agreed  that  it  Jball  be  qffignable  over,  which 
<f  is  by  confequence  that  it  Ihall  be  a  bill  of  exchange  5  and  to  make 
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^<  fuch  a  note  a  bill  of  exchange  can  be  no  UTong  to  the  Atfctiiatitf 
**  becaufe  he,  hyjigning  the  notey  has  made  himfdf  to  that  purpofe  a 
<<  merchanti  and  has  given  his  confent  that  his  notejhall  he  neg(ftiatidy  and 
«'  has  thereby  fubjefted  himfelf  to  the  law  of  merchants."  Strong 
as  this  reafoning  is»  it  was  not  fufficient  to  convmce  lord  Holt.  A 
fimilar  argument  by  Brothericl  produced  no  greater  effe£l  upon  fab 
lord(hip  in  the  cafe  of  BuUer  v.  Crips ^  6  Mod.  29,  2  ^nne,  where  it 
was  faid  that  **  he  that  gave  this  note,  did  by  the  tenor  thereof  make  it 
*<  aflignable  or  negotiable  by  the  words  or  order^  which  amounts  to  a 
<<  promife  or  undertakings  to  pay  it  to  any  whom  hejbouid  appoint^  and  the 
«<  indorjement  is  an  appointment  to  the  plaintiff ^^ 

But  although  his  lord(hip  would  not  acknowledge  the  weight  of  his 
own  arguments,  they  have  been  duly  appreciated  by  fubfequeut  judges. 

In  the  cafe  of  Edie  et  aL  v.  £.  India  company ^  Trin.  i.  G.  3.  2 
Pur*  1216,  it  was  contended  for  the  plaintiffs,  "that  a  prGtmffhry 
'<  note  or  bill  of  exchange,  originally  made  payable  to  one,  or  order^  is, 
«  in  its  own  nature^  aflignable  \  and  the  aiTignce  has  the  whole  intere/l 
<<  in  it,  and  may  affign  it  as  he  pleafes ;  and  any  reftriftion  or  con- 
«« finement  of  his  affignment  of  it,  is  contrary  to  the  nature  of  the  things 
«  and  therefore  void.'*  And  the  counfel  for  the  defendants  admitted 
that  fuch  a  bill  of  exchange  "  was  negotiable  in  its  nature**  But  they 
contended  that  an  indorfement  to  a  man,  without  the  words,  or  order, 
was  no  more  than  a  naked  authority  to  receive  the  money. 

Lord  Mansfield  faid,  «« a  draft  drawn  upon  one  pcrfon,  direding 
<«  him  to  pay  money  to  another  or  order y  is,  in  its  original  creation^  not 
"  an  authority,  but  a  bill  of  exchange,  and  is  negotiable** 

Mr.  Juflice  Dennifon.  "  Where  a  bill  is  originally  made  payaUe  to 
<•  A.  or  ordery  it  \%of  courfey  and  in  its  very  effencey  negotiabUy  from  hand 
«  to  hand.  An  inland  bill  of  exchange  is  aflignable  in  its  nature.** — 
<«  Foreign  bills  are  equally  fo  by  the  law  of  merchants^  <«  This  is 
«  matter  of  law :  And  the  law  is  clearly  and  fully  fixed.  There  is  no 
<•  inftance  of  a  reflriBive  lirnitationy  where  a  bill  is  originally  made  pay- 
«  able  to  a  man  or  order.**  "  In  general  the  indorfement  follows  the 
"  nature  of  the  thing  indorfed  \  and  is  equally  negotiable."  *^  The 
"  law  has  determined  that  the  bill  is  negotiable  in  itfelf** 

Mr.  Jujlice  Wilmot.  "This  original  contrail  is  **  to  pay  to  fuch 
<«  perfon  or  perfons  as  the  payee  or  his  aflignees,  or  their  aflignees  fliall 
"  ditcdj"  and  there  is  the  fame  privityy  (fee  i  W.  Bl.  rep.  299,  S.  C.) 
"  between  the  drawer  and  the  lafl  aflignee,  as  the  frfl.**    «  The  firft 
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^<  iffigns  over  that  ^hofe  in  aBti»n^  which  in  its  nature^  and  by  the  expref» 
<^  permii&on  of  law,  ie  aiSgnabk,  with  the  fame  privileges  and  advaii«> 
*<  tage^^  that  it  had  when  he  received  it.*^  «<The/indorfement  is  part 
«<  of  the  mgim/c0UraSf  and  is  incidental  and  appurtenant  to  it,  in  thi 
«  mUur€ijfit^  and  muft'be  underftood  and  interpreted  in  the  fame  man- 
<<  nerasthe  bill  wasdrawn.  And  the  iodorfee  holds  in  the  famemannery 
A<  md  with  the  fame  privileges,  qualities  and  advantages  as  the  origin 
«  nal  payee  held  it  \  that  is  as  an  affignabU^  negotiable  note,  which  he 
«  may  indorfe  over  to  aifother,  and  that  other  to  a  third,  and  fo  on  at 
^  pkafure."  ^  And  there  is  no  diiFerence  whether  the  determinations 
<«  be  on  promiflbry  aotes  or  on  bills  of  exchange :  it  is  juft  the  fame 
«  thing  \  becaufe  it  is  to  be  governed  by  the  fame  rule."  "  The  con^ 
<^  vemence  and  courfe  cf  trade  is  to  be  attended  to :  the  intention  is  to 
^<  be  regarded,  nift  the  form.** 

The  cafe  of  Grant  v.  Fanghan,  3  Bur,  I5i($,  wa^  by  the  iearer 
againft  the  drawer  of  a  check  in  this  form,  *<  Fayjlnp  Fortune  or  bearm 
^  er  j^-7o/'  This  check  was  deliverisd  to  one  BFcknell,  the  (hip's 
bttibuid,  who  loft  it.  It  came  honeftly  to  the  hands  of  the  plaintiff 
in  the  way  of  ^trade.  The  declaration  was  upon  a  bill  of  exchange^ 
and  for  money  had  and  received.  On  the  part  of  the  defendant  it  was 
ccmtended  <*  that  this  was  not  a  negotiable  note,  but  only  an  authority 
*<  to  receive  (o  much  caih.  That  it  cannot  be  confidered  as  a  negotiable 
<<  bm  ^exchange  s  for  it  was  not  accepted,  nor  iadorfedj  nor  wa^  it 
<<  pioteftable,  nor  entitled  to  any  day  of  grace/' 

«<  Hie  plaintiffs  counfel  infilled  thai  this  bill  or  oote  was  in  its  na-^ 
<<  ture  negotiable;  that  fuch  bills  were  in  fad  always  confidered  as  ne^ 
^  gotiiAley  and  a^ually  negotiated,  and  commonly  circulated  as  cafit. 
«  And  if  they  be,  from  the  nature  of  the  contraQ^  negotiable,  the 
«<  finding  of  the  jury  can  not  alter  the  law.'*  <<  They  objefl  that  it  ia 
<^.iK>t.a  bill  of  exchange,  hecaufe  it  is  not  acceptedy  nor  can  he  prote/i'' 
«  edy  nor  is  entitled  to  a  day  of  grace,  nor  is  indorfahle*  But  it  is  a 
<«  negotiable  inftrumera.  It  is  not  neceflary  that  it  ihould  be  a  bill  of 
^  exchanges  an  inland  bill  of  exchange  is  not  like  ^.foreign  bill  of  ex- 
«<  change ;  for  the  former  could  not  have  been  protefled  before  this 
<<  a£^  of  (parliament,  nor  seeds  to  be  ib  Gnce  the  tlQl  \  whereas  a  fo- 
«  reign  one  always  s^olutely  required  it."  «  Whoever  gives  a  note 
«<  payable  to  bearer ^  enfrrfsly  pronufis  to  pay  it  to  every  fair  hearer  > 
^  however,  an  implied  prbmife  would  fuffice  for  our  purpofe." 

This  reafomng  is  evidently  i^rounded  upon  general  principles  of  the 
conftmAion  of  contrafts ;  for  the  counfel  then  go  on  to  rcafon  froon 
flie  ftatute  of  Anne.     "  But/'  fay  the  counfel,  « they  were  negotiabU 

'3 


4^  APPENDIX. 

• 
^  be/ore  tie  aB  was  made^  **  And  there  is  no  cafe  at  all  where  ft  has 
<*  I)een  determined  that  a  note  of  this  kind  can  not  be  given  in  e?i» 
«  dence  upon  a  general  indebitatus  ajfum^for  money  bad  and  recmei. 
"  It  is  enough  for  the  plaintiff  that  tfafs  note  'vas  negotiable.  The 
«  bearer  muft  prevail  againff  the  drawer  in  Jime  mode  of  adion." 
«<  But  there  can  be  no  fort  of  doubt  on  the  latter  counr;**  (money 
had  and  receiyed)  **  as  the  note  is  evidence  of  the  plaint^B  money 
*<  being  in  the  hands  of  the  perfon  \9h0gave  it.  Whether,  therefore, 
"  this  cafe  be  confidcpcd  upon  principles  of  iaw^  prior  to  the  aS  of  3 
^  and  4  Anne,  or  upon  that  adt^  or  upon  what  has  pafled  fince  the  ad; 
<<  it  will  appear  that  the  plaintiff  ought  to  recover  upon  this  aSionJ^ 

Lord  Mansfield  went  into  vc  minute  examination  of  die  cafes  of 
Nicholfon  and  Sedgwick^  Norton  and  Coggs^  and  Hodges  v*lSteward,  and 
faid  that  upon  general  principles  ^  they  were  not  agreeable  to  law.  «It 
<<  is  a  queition  of  tanv  whether  a  bill  or  note  be  negotiable  or  not.  It 
^*  appe^trs  in  the  books  that  thefe  notes  are  by  law  negotiable ;  and  the 
«  plaintiff's  maintaining  his  a£lion  or  not  maintaining  it,  depends  up- 
'*  on  the  queftion-,  nvhetherfuch  a  mte  is  negotiable  or  not  J*  Speaking  of 
the  decifions  of  lord  Holt  before  the  ftatute  of  Anne,  he  fays,  «  The 
<«  objeflion  was  to  bringing  an  a£lion  upon  the  note  itfelfj  as  upon  a 
**Jpecialty;  but  I  do  not  find  it  any  where  difputed,  that  an  aAion  upon 
«  an  indebitatus  ajfumpjit  generally,  for  money  lent^  might  be  brought 
<•  on  a  note  payable  to  one  or  order  J^  «<  But  upon  th^fecond  count, 
«  the  prefent  cafe  is  quite  deary  beyond  all  difpute ;  for  undoubtedly^  an 
««  aflion  for  money  had  and  received  to  the  plaintiff* s  ufe^  may  be  brought 
«  by  the  boti&Jide  bearer  of  a  not<s  made  payable  to  bearer.  There  is 
«*  no  cafe  to  the  contrary.  It  was  certainly  money  received  for  the  ufe  of  the 
«<  original  advancer  of  it  s  and  if  Jo%  it  is  for  the  ufe  of  the  perfon  who 
**  has  the  note  as  bearer^ 

Mr.  Juftice  Wilmot.  «  Probably  the  jury  took  upon  themfelves  to 
<<  confider,  whether  fnch  bills  or  notes  as  this  is,  were  in  their  own 
«*  nature  negotiable.**  But  this  is  a  point  of  law ;  and  by  law  they  are 
"  negotiable."  And  again  he  fays,  <•  But  this  is  a  negotiable  note  \  and 
•*  the  aftion  may  be  brought  in  the  name  of  the  bearer.  Bearer  is 
<<  defcriptio  perfon^  ;  and  a  perfon  may  take  by  that  defcription,  as 
<«  well*as  by  any  other.  In  the  nature  of  the  contract  there  is  no  im- 
<'  propriety  in  his  doing  fo.  It  is  a  contraQ  to  pay  the  bearer^  or  to  the 
<«  perfon  to  whom  hefball  deliver  it^  (whether  it  be  a  note,  or  a  bill  of 
<<  exchange :)  and  it  is  repugnant  to  the  contraBy  that  the  drawer 
<<  (hould  obje£l,  that  the  bearer  has  no  tight  to  demand  payment  from 
rt  him.*' 
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'*<  It  is  agreeable  to  common  fenfe  andreafon  that  if  a  man  comes  by 
*<<  fuch  a  note  or  bill  fairly,  and  on  a  valuable  coitfideration,. he  ihould 
"<<  have  a  right  to  maintain  an  a£lion  upon  it  as  bearer  J^ 

<<  The  reafons  given  in  the  cafes  that  are  oppofite  to  this  (Hinton's 
^«  cafe,  a  Shower  235)  arc  altogether  unfatisfafibory.  Thofe  deter- 
ge minations  ftrike  at  this  great  branch  of  commerce  ;  if  they  were  to 
^  prevail  they  would  put  an  end  to  all  this  ^cies  ofit." 

«  Even  before  the  ftatute  of  3  and  4  Anne,  lord  ehief  ju/iice  H^lt 
<<  himfelf  thought,  that  an  indebitatus  affumpjit  for  money  lenty  or  for 
<^  money  had  and  received^  might  be  mamtained  upon  fuch  a  note :  and 
^^  if  it  was  a  queftion  antecedent  to  that  a£t,  I  fhould  (land  by  that 
-<«  firft  cafe  of  Hiftton^  rather  than  the  latter  ones  which  diflFerfrom  it. 
^<  But  that  Jlatute  was  made  exprefsly  and  on  purpofe  to  obviate  thefe 
^*  doubts.  However,  if  you  «jvi/A/.fuppofe  it  made  to  introduce  a  new 
**  laWf  and  that  fuch  an  oBion  could  not  be  maintained  before  the- making 
^ofit,  jet;'  &c. 

<<  This  now  under  confideration  id  a  negotiable  inftrumenty  which  1 
"think  partakes  more  of  the  nature  of  z  promiffory  note^  than  of  a  bill 
<<  of  exchange.  But  taking  it  as  a  bill  of  exchange.  A  bill  of  exchange 
*•  is  zpromife  to  pay  the  money  if  the  drawee  does  not  pay  it."      ' 

Mr,  Jujlict,  Tatesy  faid,  «*  Nothing  can  be  more  peculiarly  nego^. 
<<  tiable  than  a  draught  or  bill  payable  to  bearer  \  which  is^  in  its  no* 
"^^  ture^  payable  from  hand  to  hand,  toiies  quoties.  ^ 

«<  It  hadieen  doubted^  it  is  true,  whether  xhsXfpecies  of  a&ion,  where 
**  the  plaintiff  declares  upon  the  note  itfelf,  as  upon  a  fpecialty^  was  pro* 
"  per ;  but  here  is  a  count  for  money  had  and  received  to  the  plaintiff's  ufe, 
•<  The  queftion  whether  he  can  bring  this  aBion^  depends  upon  its  be- 
'*  ing  affgnable  or  not.  The  original  advancer  of  the  money  manifeftly 
'<  appears  to  have  had  the  money  in  the  hands  of  the  drawer ;  and 
<<  therefore  he  was  certainly  entitled  to  bring  this  aAion,  and  if  he 
<«  transfers  his  property  to  another  perfou,  that  other  perfon  may 
"  maintain  the  like  a&ion.'^  **  Giving  fuch  a  bill  is,  as  it  were,  an 
^^  ajfignment  of  fo  much  propetty^  which  becomes  money  had  and  receiv- 
*«  .cd  to  the  ufe  of  the  holder  of  the  bilW  (See  alfo  3  T.  iJ.  1 8  a.  Tatlock 
V.  Harris,) 

It  will  be  obferved  that  the  whole  reafoning  of  this  cafe  is  grounded, 
not  on  the  cufbom  of  merchants,  but  upon  the  check  being  a  negotiable 
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in/lrumHi,  in  its  mahtreg  mddiat  it  apidies  a&  fttonrijto  a  pimnif- 
ferf  note  before  the  ftatute  of  Anne  as  to  a  bill  of  eschaiige. 

A  pradical  expofition  of  thefe  priodples  is  to  be  found  in  the  cafe 
of  Jt'enn£r  v.  Mearts^  zW.  BL  1269,  which  was  an  a£Hon  for  mon^ 
had  and  received  brought  by  die  ^gnee  of  a  njpmdentia  hond^  a^ainft 
the  obligor.  The  bond  was  payable  to  one>C«ir.  The  defendant,  in 
the  prdence  of  Cox,  figned  an  tndorfement  on  the  bond,  by  which 
he  acknowledged  himfelf  <<  bound  to  pay»  to  fuch  affignee  thereof  as 
<<  Oiould  be  duly  appointed  by  him  the  faid  James  Cox,  the  whole  of 
^  the  principal  and  intereft  of  the  Within  bond,  agreeably  to  the  te- 
^  nor  thereof, .  without  any  dedu&ion  or  abatement  whatfoever." 

It  was  objefled  far  the  defendant,  that  no  general  indetitaius  dfiimp' 
Jk  will  lie  where  the  debt  arifes  on  a  fpecialty,  and  if  it  did»  yet  the 
plaintiff  ought  to  have  recovered  no  more  than  he  paid  to  the  ufignor 
with  common  legal  intereft. 

For  the  plaintiff  it  wsS  faid,  that  the  objedbn  was  only  to  they&rav 
^f  the  aftion  \  and  the  court  would  not  grant  a  new  trial  contrary  to 
equity.  «  But  the  form  of  the  a£bon  is  well  conceived.  Hie  in- 
«  dorfement  is  an  ajfumfjit  by  fingle  contra£k,  as  much  as  if  made  oa 
<<  a  feparate  paper  after  the  affignment  had.  Mtares  pronufes  to  fay  any 
**  one  to  whom  Coxjbould  affign  ;  befides  the  reiten^d  promife  made  to 
^  Evans  after  Meares'  return.''  «  As  for  the  damages  and  intereft^ 
*^  thofe  muil  purfue  the  terms  of  the  ^ngifial  cofOraB  tobkb  is  wvf 
**  transferred  to  Benner^ 

Alackftone^jtifiice.  ^  As  this  is  entirely  a  new  queftion,  and  I  cannot^ 
^  upon  fo  fhort  a  coniideration,  forefee  all  the  confeqtiences  attending 
*<  it,  I  (hall  avoid  giving  any  decifive  opinion  upon  it.  I  cannot,  forin- 
*<  ftance,  upon  fo  tranfient  a  view,  difccrn  what  efieft  might  be  dc- 
*<  rived  to  the  afletsof  a  perfon  dcccafed,  by  thus  turning  a  fpecialty 
*<  debt  into  a  fimple  contra^.  And  from  this  caution,  ratier  than 
**from  any  great  doubt  attending  this  particular  arfe^  I  chufe  to  deter- 
<^  mine  it  upon  plainer  and  more  indifputable  grounds,  arifing  from 
<«  the  evidence,  before  us.  The  promife  made  by  Meares  to  Evans**  (a 
tneffenger  fent  by  the  plaintiff  to  the  defendant  to  give  hifh  notice  of 
the  affignment  and  to  demand  the  money)  ^'  upon  his  return  from  In- 
<<  dia,  18  clearly  an  affumpfit  to  Fenner.  It  would  be  a  fuffic^ent  pro- 
^<  roife  to  avoid  the  ftatute  of  limitations.  And  the  ai&gnment  and 
<<  other  tranfa^ions  are  fully  fufficient  as  a  confideration,  to  make 
<•  that  affumplit  binding  Upon  that  ground  it  is  therefore  clear  that  0 
<^  general  indebitatus  ajjumjfn  will  lie.     2d.  As  to  the  quantum  of  da^ 
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«  mage«,  I  think  it  pcrfcftly  right.    Whatever  would  have  been  due 
**  to  CoKy  is,  by  the  alignment,  transferred  to  Fenner, 

Naresy  jufiice.  «  I  think  this  is  a  particular  promife  to  the  affiptee, 
**  nvbenrueranvfuchfiouldhe»  When  therefore  the  ij^^/i/n^/ is  executed, 
<*  the  money  is  demandable  by  virtue  of  that  ajfum^tt ;  and  of  confc- 
"  quence  this  adion  well  lies.  I  agree  with  my  brother  Blackftonef 
*^  in  refpe£l  to  the  quantum  of  damages.'' 

De  Grey,  chief  juftice.  "  At  the  trial  I  gave  an  opinion  that  in  point 
«  of  taw  this  adion  was  maintainable,  and  I  have  feen  no  realbn  to 
^<  changi^it.  Were  I  now  filent  it  might  be  thought  I  had.  But  I  am 
<<  ft>}mtisfied  that  the  a£Hon  will  lie,  obRraBed  if  the  particular  evidence 
'*  c(n  which  my  brother  Blackftone  has  founded  his  opinion.  Refpon* 
^<  dentia  bonds  have  been  found  eiTentially  neceflary  for  carrving  oa 
^*  the  Indian  trade.  But  it  would  clog  thefe  fecurities,  and  be  proi- 
-*«  duAive  of  gre^t  inconvenience,  if  they  were  obliged  to  remain  in 
^  the  hands  of  the  iirft  obligee.  This  contra^  is  therefore  devifed^ 
-^  to  operate  upon  fubfequent  affignments ;  and  amounts  to  a  declara^ 
^  tion  that,  uponfuch  ajfignment  the  money,  which  I  have  fi  borrowed, 
<^Jball  no  longer  be  the  money  of  A.  but  of  B.  his  fubjlitute.  The  plaintif 
^^  is  certainly  entitled  to  the  money  in  confcience,  and  therefore,  I  think,  enttm 
•««  tied  al/o  at  law  i  for  the  defendant  has  promifed  to  pay  any  perfon  that 
^fbaU  be  entitled  to  the  moneys 

It  will  be  obferved  that  there  is  no  difference  between  the  ground  of 
Blackftone^s  opinion,  and  that  of  the  other  judges,  excepting  in 
this,  that  the  former  chofc  to  ground  his  opinion  upon  the 
verEal  promife  made  after  the  affignment,  and  the  others  retted  it 
upon  me  written  promife  on  die  back  of  the  bond,  made  brfore  the 
affignment ;  but  all  muft  have  agreed  that  the  debt  was  (^tgnable, 
wiA  tlie  affent  of  the  debtor. 

The  cafe  of  Innes  v.  Dunlop,  8  T.  R.  595,  was  by  the  nffignee 
of  a  Scotch  bond,  againft  the  obligor.  There  were  two  fpecial  counts, 
and  four  money  counts.  To  the. two  fpecial  counts  the  defendant 
demurred.  ' 

"  On/low,  fergeant,  in  fupport  of  tlie  derhurrer,  objeded  that  the 
-«<  plaintiff,  who  was  merely  the  affignee  of  a  chofc  in  aBion,  could  not 
^  iuc  in  his  own  name,  but  ihould  have  brought  the  a£tion  in  the 
«*  name  pf  Hunter  and  co,  the  obligees  in  the  bond.    But, 

**  The  Court,  after  obfcrving  that  this  was  not  an  a£lion  on  the  bond, 
"  faid  that  they  were  clearly  of  opinion  that  the  affignment  of  the  bond 
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^  to  the  plaintiff  was  a  confideration  for  the  affum^  by  the  d^endesni^ 
<^  in  the  fame  manner  as  actions  of  afliimpGt  ai'e  maiutainedy  in  every 
<<  (lay's  practice,  upon  foreign  judgments  \  and  the  defendant,  by 
*<<  demurring,  had  confefled  both  the  consideration  and  the  aflumpfiL 
«  And  therefore  they  gave  jtdgment  for  the  plaintffP  In  a  note  to 
this  cafe,  the  reporter  refers  to  the  cafe  of  Fenner  and  Meares^  2  BL 
rep.  1 269,  before  cited.  Although  the  declaration  ftates,  that  «  bj 
«<  reifon  of  xht  premifes/'  (viz.  die  making  of  the  bond  and  the  a£- 
iignment  to  the  plaintiff)  ^'  and  according  to  the  law  of  Scotland^  the 
«<  defendant  became,  and  was  indebted  to  the  plaintiff,"  and  being  fo 
<<  indebted,  in  confideration  thereof  promifed  to  pay,"  &c.  yet  the 
law  of  Scotland  does  not  feem  to  be  the  ground  of  the  judgment,  but 
the  court  rely  entirely  upon  the  qffignment  of  the  bond  being  a  fufficicnf 
confideration  for  the  afiumpfit,  agreeably  to  judge  Blackftone's  opi- 
nion in  Fenner  and  Mearcs. 

The  cafe  of  Reed  v.  Ingraham^  3  DalL  505,  is  a  ftrongcafein  fup- 
portofthe  principle  that  acontra£t  may  be  made  negotiable  hytievs^ 
tention  of  the  parties.  It  was  an  a£lion  vbl  the  fupreme  court  of  Penn- 
fylvanla,  brought  by  the  (ffignee  of  a  flock  contraEl  to  recover  the 
amount  of  the  difference,  due  on  the  contrad,  which  was  expreffed 
in  thefe  words,  "  On  the  18th  of  April,  1792,  I  promife  to  receive 
«  from  Jofeph  Boggs^  or  order,  ten  thoufand  dollars,  fix  per  cents,  "and 
*«  pay  him  for  the  fame  at  the  rate  of  23  (hillings  and  7  pence  |  pet 
«  pound." 

(Signed)  «'  Francis  dngraham" 

The  allignment  was  indorfed  in  thefe  words, 

<«  I  do  hereby  authorize  William  Reed^  or  his  order,  to  tender  or  de- 
«^  liver  the  ftoclc  within  mentioned,  and  the  faid  William  Reed,  or  his 
««  order,  to  receive  for  the  fame,  the  fums  of  money  due  and  payable 
<*  therefor,  at  the  rates  within  exprefled." 

(Signed)  «<  Jofeph  BoggsP 

The  defendant  had  notice  of  the  allignment  before  the  day  of  pay- 
ment, and  the  ftock  was  duly  tendered.  The  defendant  contended 
that  the  contraQ  was  net  negotiable,  but  that  if  it  was,  he  had  a  right 
of  fffet  againft  Boggs. 

"  By  the  Court.  The  aftion  is  well  brought,  as  it  is  founded  on  a 
*«  contract  in  which  the  defendant  txprefsly ^pulates  that  he  will  rc- 
*<  ccivc  the  ftock  from,  and  pay  the  price  to  Jofeph  Boggs,  or  his  order. 
«  Cji  general  principles  of  law,  ftock  contrails  can  not  be  regarded 
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^<  as  negotiable  j  but  a  ctmtraffcr  may  certainly  make  Umfetf  liable  as  if 
"  they  were  Jo ;  and  the  maxim,  modus  et  conventio  vincunt  leges^,  ap- 
«  plies  forccably  to  the  cafe. 

"  With  rcfpeft  to  the  alleged  inconvenience,  that  in  the  prefent 
"  form  of  action  the  defendant  is  debarred  from  the  benefit  of  a  fet^ 
**  2^  it  would  be  enough  to  anfwer,  that  as  this  is  the  confequetue  of  his 
<<  own  a6i  and  agreement^  he  has  no  reafonable  caufe  of  complaint. 
^  But  it  is  alfo  obvious  that  when  the  contrail-  was  afEgned,  and  the 
*«  prefent  aAion  was  inftituted,  there  did  not  exift  between  him  and 
<<  BoggSy  any  mutual  debt,  or  demand,  which  could  be  the  fubjeft  of 
«<  defalcation  upon  the  principles  of  the  aft  of  affembly." 

"  Vcrdia  for  the  plaintiff!'' 

Upon  a  policy  of  infurance,  the  perfon  interefted  is  allowed  to 
bring  an  aftion  in  his  own  name,  although  not  mentioned  in  the  po- 
licy. I  Shower^  1 56-  And  a  bill  of  lading  has  always  been  held  to 
be  aiTignable,  and  the  alBgnee  may  bring  an  a£lion  in  his  own  name 
againft  the  mafter  or  owners,  for  the  goods,  i  Lord  Ray.  271, 
Evans  V.  Martlett.  4  Bur.  2051,  Wright  v,  Campbell  1  3".  R.  205, 
Caldwell  V,  Ball,  i  ?*.  R,  745,  Hibberts  v.  Carter,  In  thefc  cafes  it 
was  held  that  the  aflignment  of  the  bill  of  lading  alters  the  proper- 
ty. So  in  the  cafe  of  Walker  v.  Walker ^  5  Mod.  13,  lord  Holt  held 
that  the  caft  of  a  die  alterocl  the  property  of  the  money  in  the  hands  of 
a  ftake^hc^der.  Kyd  22,  fays,  that  notes  payable  to  order  have  alwap 
"  been  held  to  be  negotiable.'' 

To  thefe  authorities  may  be  added  that  of  the  cafe  of  Gerard  v.  La 
Co/leetaL   l  Dallas  1^4, 

From  all  thefe  cafes  it  feems  to  be  a  maintainable  propofition  that  a 
man  may  make  his  debt  negotiable,  notwithftandiiig  the  principle  that 
a  chofe  in  a£):ion  cannot  be  affigned.  Indeed  that  principle  feems  to 
bave  been  introduced  for  the  purpofe  of  preventing  the  creditor  from 
transferring  his  right  of  aftion  contrary  to  the  will  of  the  debtor,  -but 
was  not  intended  to  apply  to  thofe  cafes  where  the  debtor  had  exprefsly 
authorifed  his  creditor  to  affign  it. 

4*  The  fourth  point  is  that  no  indeiiMtfs  ajfum^tt  will  lie  without 
privity. 

This  idea  feems  to  have  been  founded  upon  the  exploded  doftrine, 
t)iat  indebitatus  afumpjlt  wiU  lie  only  in  cstfc«  ^nrh^c  debt  will  lie.    Bu^ 
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even  admitting  the  latter  propofition  to  be  true,  yet  It  will  not  ^pfiji 
for  in  the  cafe  of  Core  mnd  Woddye  (and  the  other  cafe«  cited  which 
were  dependant  upon  it)  it  was  held  that  if  a  man  receiTCS  money  ttr 
my  ufe  I  may  maintain  an  action  of  ddi  againft  him  for  it. 

Plo'wdin^  in  thecafe  o( Piatt  v.  Locle^  Pafch.  4,  Ei.  6,  which  wm 
in  a£tion  of  debt  againft  the  flieriff  for  an  efcape,  JU*  36,  {a.  and  k) 
fayty  *<  And  fo  it  appears  that  the  a£bion  upon  the  matter  was  mainr 
**  tainabie,  although  there  was  not  any  contilkft  between  them  ;  for 
**  upon  a /^/ro/^r  delivered  to  the  clerk  of  the  Honaper^  who  has  af- 
«<  fets  in  his  hands,  an  a£^ion  of  d«^t  will  lie  againft  him»  as  appears 
/<  by  I  H.  7,  and  jet  there  is  not  mny  cmtroB  httvfeen  tlem^  oat  any 
••  privitj  in  words  s  znd  fo  in  many  like  cafes!* 

In  the  cafe  of  Whervnodv.  Siawy  44  Eliz.  i  Brownlow  82,  it  was 
«  adjudged  that  altboagb  no  cowtraS  was  h^ween  thepartusy  yet  when 
^<  eimer  money  or  goods  are  delivered,  upon  confideration,  to  the  ufe 
<<  of  A  \  A.  may  baveanaElim  of  debt.  And  of  that  opinion  was  Moa- 
<<  tague,  28  /f.  8,  in  Core  and  Woddyis  cafe ;  and  alfo  there  is  a  prece- 
de dent  of  fuch  anions  in  the  book  of  £ntries."     /Vv.  23,  &  C 

In  I  Salh.  27,  Jacob  v.  Allenj  an  executor  brought  an  a£lion  for 
money  had  and  received  againft  an  attorney  of  an  adminiftrator,  who 
had  been  appointed  before  it  was  known  that  there  was  a  will,  and  it 
was  held  to  lie,  akbougb  the  attorney  had  paid  it  over  to  theadminijlrator 
hefore  a^ion  brought.     Here  certainly  was  no  privity  of  contrail. 

In  2  W.  BL  830,  Hitchen  v.  Campbell^  it  is  faid  by  die  oourt  that, 
^  The  fame  principle  which  fupports  this  aAion  againft  one  who  re- 
<<  ceives  money  from  the  bankrupt  himfelf,  will  fuppdrt  it  againft 
<'  another  who  receives  it  under  the  bankrupt.  In  both  cafes  it  is  the 
<<  property  of  the  affignees*  And  though  whUe  tUsMiffton  was  in  its  in* 
^^  fancy  (z  Jones  |26,,  2  Lev.  245.^  the  courts  endeavored  tafimd  tecb- 
«  nical arguments  tofupportk^  as  by  a  notion  j/* privity,  i^fc.  jet  tbdt 
<<  principle  is  too  narrow  to  fupport  thefe  a^ons,  in  general,  to  the 
<<  extent  to  which  they  are  admitted.'*  In  the  fame  caie  as  rq>orted  10 
"  3  W^ilfon  304,  it  is  faid  by  the  court,  *<  Whoever  has  received  the 
<<  money  for  the  bankrupt's  goods  is  fuppofed  in  juftice  to  have  re- 
«  ceived  the  fame  for  the  ufe  of  the  affignees,  in  whom  the  pft>perty 
<<  of  thofe  goods  was,  by  law,  vefted  (  and  to  have  promifed  to  paf 
^*  the  fame  to  the  affignees  ;  there  is  a  fuppofed  privity  of  control  hi' 
<«  tween  theperfons  wbofe  money  it  knufully  is^  and  the  ptrfin  who  has  got 
«*  or  roceived  i." 


^he  fame  ideas  are  iuggefted  by  lord  Mansfield  in  the  cafe  of  Hawkt^ 
i).  Saundersy  Cowpi  290.  Indeed  anK)ng  the  innumerable  cafes  iti 
trhich  die  adtion  fot  money  had  and  received  is  the  proper  remedyy^ 
fearcely  one  can  be  found  in  which  there  exifts  any  privky  of  con- 
tfad  tetween  the  parties^ 

it  lies  to  recover  fees  received  by  the  defendant  claiming  si  right^ 
to  the  plaiintilPs  oiBce  y  as  in  the  cafe  of  Howard  v.  Wood^  2  Jones^ 
126.  I  Freem.  473,  478,  where  the  action  was  brought  to  try  the 
plaintiff's  title  to  the  office  of  Steward  of  a  Court  Baron.  .**  It  watf^ 
V  objeAed  for  the  defendant,  that  this  adion  did  not  lie,  but  only  a 
<*  fpecial  action  on  the  cafe ;  and  that  this  adion  is  not  only  improper 
**  'tut  contrary  to  the  truth  of  the  cafe  ;  for  the  plaintiff  declares'  upon 
^  affum^  for  money  received  by  the  defendant  to  the  ufe  rf  the  plaintiffs 
**  and  the  jury  find  that  the  defendant  received  the  money  fo  hisowm 
'<  ufe,^  claiming  the  office  of  ftewaM  in  his  own  fight^  and  the  mone^T 
<<  as  fees  ineident  to  the  office,  which  he  had  exerciftd  contrary  to  tht 
**  will  of  the  plaintiffs  and  not  otherwife  due  than  by  the  exercife  of 
•*  the  office.  That  this  money  was  incident  to  the  tcrt  dofte  by  the 
«  defendant  in  the  exercife  of  the  office,  and  where  a  receipt  depends 
•*  merely  on  a  tort^  there  can  be  no  contraB^  or  privity^  and  without  theft 
••  no  dekt^  and  by  cdnfecjuence  indehitatus  affumpjit  dots  not  lie/* 
^  But  it  was  refolved  by  the  whole  court  that  the  a  Aion  lay  y  for  this  is 
*'  an  expeditious  remedy  to  facilitate  the  recovery  of  juft  rights  3  and 
•♦  this  manner  of  afiion  has  now  prevailed  for  a  long  time  ;  and  the 
^  point  h&d  been  ruled  often  by  the  judges  in  their  circuits,  and 
<•  actions  frequently  brought  in  this  manner ;  and  lately  upon  folemn 
«*  afgutiient  in  the  court  of  exchequer,  in  the  cafe  of  Dr*  Arii^ 
<«  a  Mod*  a6o,  who  brought  fuch  action  for  the  profits  of  the  office 
**  of  comptrollct  in  the  port  of  Exeter,  it  was  refolved  by  the  lord  * 
^  chief  Baron  and  all  the  court  that  the  adion  lay."  Here  the  fame 
dception  was  exprefsly  over-ruled,  which  is  now  fet  up  in  the  prefent 
adion^  and  it  has  been  uniformly  over-ruled  ever  fince.  The  fame 
points  were  made  and  overruled  in  the  cafe  of  Dr.  Arts  above  cited  \ 
and  the  court  faid  that  indebitatus  affumpftt  will  liej^  rent  received  by  oni 
*mhopr€tends  a  title,  and  cited  4  H.  7,  69  fb.J  and  Moor  j^$%*  This 
Was  alfo  agt^edin  12  Mod*  324.  Huffey  v.  FutdalL 

<<  In  affttmpfit  for  money  received  to  the  plaintiff's  ufe,  the  qttef<> 
«  tion  at  the  trial  was,  ff^ho  was  the  yeoman  of  the  black  rod.**  1 2  Mod. 
6o^.  It  lies  to  try  the  title  to  a  curacy,  3  IFil.  355.  So  for  mo- 
ney extorted  by  darefs  of  goods,  2  ^r.  915,  JJileyv.  Reynolds ,  and 
4  T.  R.  485,  Irvi$ig  V*  Wilfon.  And  for  money  paid  under  an  or* 
4er  a£  a  court  not  having  competent  authority,,  a  Ld*  Ray*  74  2> 
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Hevf£gat€  V,  htM),  For  a  part  of  a  fum  of  money  paid,  and  ft^ 
wA^Zffum  afterwards  recovered  by  jodgnient,.  i  Vem.  176,  Barhme 
V.  Brent.  By  a  foldier  againft  his  captain  for  the  value  of  a  horfo 
loft  in  a  ftorniy  2  Ld.  Ray  1007.  Ncrris  v.  Napper.  By  a  woman 
aeainft  a  man  who  married  her,  having  a  former  wife  living,  for  rent» 
of  the  plaintiff's  lands  received  by  the  man^  11  Mod.  146,  AJbrr  v* 
Wailu^  Againft  a  flitriff  for  money  levied  9tk  2.  jk  fa.  Comb.  430^ 
447,  I  &iA.  21.  6  Jlf(0K/.  161 «  For  the  price  of  goodt  taken  in  eze- 
cution»  and  fold  under  a  warrant  of  diftrefs  upon  a  convi£Hon,  the 
convi^ion  having  been  quaflied.  Fekham  ti.  Terrj^  cited  in  LinJm 
V.  Hooper y  Cofvp.  4191.  So  it  Hes  againft  a  ftake-hokler  on  the  deter- 
mination of  a  wager,  10  Mod.  315,  Temple  v.  Welds.  For  money 
paid  to  infure  lottery  tickets,  fuch  iofurance  being  contrary  to  hw. 
Cowp.  793,  Browning  v.  Morris.  For  a  forfeiture  under  a  bye-law 
of  the  corporation  of  barber*furgeons  in  London,  2  Lev.  252.  So* 
it  lies  in  dtfaffirmance  of  the  contrary  ior  the  purchafe  money  paid  for 
a  thing  not  delivered,  i  S/r.  407,  Amn.  For  money  paid  by  miftake, 
Ctnvp.  567,  Butter  v.  Harrifon.  Dougy  637,  (615)  Ancher  tF.  Ben^  if 
England.  Againft  commiffioners  of  ^nkrupt,  for  a  dividend,  Doi^. 
408,  Brown  v.  Bullen.  Againft  the  principal,  if  the  money  be  paid 
over  by  the  agent.  1  ftr.  480,  Cary  v.  Welfier.  4  Bur.  1984,  Sta&r 
V.  Evans.  In  the  cafea  of  a  fictitious  payee  of  a  bill  of  ochaage 
it  was  admitted  there  was  no  privity ^  and  yet  the  plaintiffs  recovered 
on  the  count  for  money  had  and  received,  i  H.  BL  313,  CoUint  v 
Emmit.  3  T.R.  177,  Tathckv^  Harris.  3  T.  R.  182,  Verev.Lems, 
I  H.  BL  586,  Gibfon  v.  Minet.  In  the  following  cafes  there  was  no 
privity  of  contrad,  yet  the  plaintiff  had  judgment.  &^/«f,  296. 
Starkeyv.  Mill^  i  Vent,  119,  Hornfey  v.  Dimoche.  i  Bur.  374,  fLir* 
ris  V.  Huntback.  2  Bur.  1 005,  Mofes  v.  Macferlan.  3  Bur.  1516, 
Grant  v.  Vaughan.  Convp.  199,  Clarke  v.  Sbee  and  Jobn/bn.  2  IV. 
BL  827,  Hitcben  v.  CampbelL  3  Wilfon  308,  5.  C.  Thefe  cafes 
clearly  (how  that  the  nvant  of  privity  is  no  objeAion  to  the  aiflion  of 
indebitatus  affumpfit  for  moftej  had  and  received.  If  then  the  want  of 
privity  is  no  bar,  what  is  there  to  prevent  the  plaintiff  from  recovering 
againft  the  defendant  ?  Is  it  that  he  is  not  in  juftice  entitled  to  the  mo- 
ney ?  Or  has  the  defendant  a  right  to  retain  it  ?  It  b  admitted  that 
the  plaintiff  may  look  to  the  intermediate  indorfer,  and  that  be  may 
recover  from  the  defendant.  The  objection  then  is  that  the  defend- 
ant is  not  liable  to  the  prefent  plaintiff,  but  to  the  intermediate  in- 
dorfer, who  alone  is  liable  to  the  plaintiff.  But  the  plaintiff  may  fue 
in  the  name  of  the  intermediate  indorfer,  *<  for,"  as  lord  Holt  fays  in 
Buller  V.  CripSf  <<  the*  indorfement  amounts  at  leafi  to  an  agreement 
<«  that  the  indorf^e  (hould  fue  for  the  money  in  the  name  of  the  in- 
<<  dorfer  and  receive  it  to  his  own  ufe  f  and  this  court  will  prevent 
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^  inftentiediate  indorfer  from  releafing  the  aflion,  and  frdm  Inter* 
Bering  in  any  other  manner  to  fruftrate  the  plaintiff's  fuit.  Befides,  a 
i^overy  and  fatisfaAion  in  the  prefent  z€tion  will  be  a  bar  to  any 
a&ion  which  the  intermediate  indorfer  may  bring  againft  the  prefent 
defendants  on  theXs^e  note.  Complete  juftice  k  done  between  both 
parties  in  the  ihorteft,  leaft  expenfive,  and  leaft  oppreffive  manner ; 
and  that  circuity  of  a^ion,  which  the  <<  law  abhorsi*  is  avoided.  If 
the  plaintiiF  recover  againft  the  intermediate  indorfer,  and  he  againft 
•the  defendant^  the  judgment  will  come  down  upon  the  defendant 
barged  with  the  heavy  expenfes  of  Xwo  foits  inftead  of  one.  The 
plaintiff  will  be  turned  round  upon  a  more  point  of  form,  and  per- 
haps.may  lofe  the  debt  altogether  by  the  infolvency  of  the  intermedi- 
ate indorfer.  If  theindorfements  are  in  blank  the  plaintiff  may  ftrike 
•out  the  intermediate  4ndorfements  and  ^leclare  as  -the  immediate 
indorfee  of  the  firft  indorfer.  Evans  on  bills  15,  i  Efp.  Rep.  180, 
Smith  ft.  Claris  for  a  blank  indorfement  authorizes  the  •'holder  to  fill  it 
up  with  what  lie  pleafes,  confiftent  with  the  nature  and  tenor  of  the 
inftrument.  So  that  if  privity  is  Heceffary,  it  is  in  the  power  of  the 
plaintiff  to  raife  it.  .  But  the  cafes  before  oked-fliow  that  privity  is 
not  neceffary  to  fupport  the  aAion  for  money  had  and  received ;  anft 
irom  the  nature  of  .the  thing.it  can  not  be  necciary  in  any  cafe  where 
the  inftrument  is  negotiable,  whether  it  be  made  fo  by  the  cuftom  df 
jnerchants,  by  pofitive  ftatute^  or  by  the  cfiotra&  of  the  parties. 

.5.  The  fifth  proportion  is  that  a  promife  in  ^writing,  without  a  con- 
fideration  expreffed,  is  nudum  paBum. 

This  do£hine  of  nudum  paBumiecms  not  to'be  well  fettledj  akhough 
jnuch  has  been  faid  upon  the  fubje£t. 

It  was  confiderably  difcuffed  in  the  cafe  of  Pillan  v.  Fan  Mierop^ 
3  Bur.  1 663,  but  as  there  were  other  principles  in  that  cafe,  it  was  not 
neceffary  to  decide  abfofutely  upon  this  point.  Yet  4he  whole  court 
feemed  ftrongly  inclined  to  the  opinion  that  the  rule,  ex  nudo  paBo  mn 
4>ritur  aBioy  did  not  apply  to  a  promife  in  writing.  Lord  Mansfield 
laid,  <<  A  nudum  pa&um  does  tiot  exift  in  the  Aifage  and  law  of 
<<  merchants. 

<<  I  take  it,  that  the  ancient  notion  about  -want -of  confideration  was 
•«<  for  the  fake  of  evidence  only ;  for  when  it  is  reduced  to  writings  as 
^<  in  covenants,  fpecialties,  bonds,  &c.  there  was  no  obje£tion  to  the 
j««  want  of  confideration.  And  the  ftatute  of  frauds  proceeded  upon  the 
^^  fame  principle.  In  commercial  cafes  amongft  merchants,  the  warn 
^<  of  confideration  is  <v/  an  objeAion.'' 
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Mr.juftice  Wilmoi.  <«  I  can  find  none  of  thofe  cafes  diat  fo  upoi 
<<  its  being  nudum  paSum^  that  arc  in  nvrkwg ;  they  are  all  upon^Mt 
<^<  I  have  traced  this  matter  of  nudum  paSum  :  and  it  isveqr  curiona. 
^<  He  then  explained  the  principle  of  an  agreement  being  looked  upon 
'<  as  a  nudum  paiium^  and  how  the  nation  of  nudumpa&um  £rft  came 
^<  into  our  law.  He  faid  it  was  echoed  from  the  ctvU  law.  <  E»  jw- 
<<  dopa3Q  non  oritur  acHo^  Vinnius  giyes  the  reajm  in  lib.  3,  tit.  ii 
^  Migatwmbusy  4  to  Ed.  596.  If  bjT  Jiipulation^  (and  %.fortmi^  if  bf 
'<  writing)  it  was  good  without  confideratioa.  But  it  vras  made  reqnip^ 
'<  fite  in  order  to  put  people  upon  attention  and  reieAioo,  and  tn 
.^<  prevent  obfcurity  and  uncertainty :  and  in  that  view  titber  writiog 
«  or  certain  formaJities  were  rojuired.  Idm  on  Jufiiidan  4  U  Ed,  614. 
<<  Therefore  it  was  intended  as  a  guard  a^ainft  rafh,  inconfideratq 
^^.declarations.:  but  if  an  undertaking  was  entered  into  upon  de£herm' 
<<  tion  and  r^Qion  it  had  aAivity  \  and  fucfa  promifes  were  binding. 
<«  Both  Grotius  and  Pufendotf  hold  them  (Aiigatory  by  the  law  of  na- 
*'  tions.  Grot.  lib.  z.  c.  11.  de  promifis.  Ptgf.  IH.  3.  c.  5.  They  aie 
'<  morally  good»  and  only  require  ^certainmeni.  Therefore  there  is 
^<  no  reafon  to  tfdend  the  principle,  or  carry  it  farther.  There  would 
^<  have  been  no  donbt  upon  the  prefent  cafe,  according  to  die  Rjmau 
<<  law ;  becaufe  here  is  both  Jl'^ulation'  (in  the  ezprefs  Roman  form) 
*<  f^nd  writing.^* 

Mr.  Juftice  Wilmot  then  refers  to  a  paflage  in  BraAixi  which  wili 
J»e  cQnfidered  prefently,  and  proceeds  thus,  ^  Our  own  lawyers  have 
u  adopted  exa£^ly  the  fame  idea  as  the  Roman  law.  Flowden,  3o8»  fh.J 
«<  in  the  cafe  of  Sherynton  and  PUdal  v*  Strolton  and  others^  mendoDS 
«<  It :  and  no  one  contradi^ed  it.  He  lays  down  the  diftiii£tion  be- 
**  tween  contraAs  or  agreements  in  words  (which  are  mote  bafe)  and 
<<  contracts  or  agreements  in  writing  (whioh  are  more  high) ;  and  puts 
«  the  diftindion  upon  the  want  of  deliberation  in  the  former  cafe, 
<'  and  the  f^U  epcercife  of  it  in  the  latter.  His  words  are  the  marrow 
««  of  what-  the  Roman  lawyers  had  faid.  -•  Words  pafs  from  men 
«  lightly-y  but  where  the  agreement  is  made  by  deedj  there  is  more  fbiy, 
*<  &c."  <<  The  delivery  of  a  deed  is  a  ceremony  in  law,  fignifying 
<<  fully  his  good  will  that  the  thing  in  the  deed  ihould  pa&  from  ham 
«  who  made  the  deed,  to  the  other ;  and  therefore  a  deed,  which 
«  muft  neceiTarily  be  made  upon  great  thought  and  deliberation,  (hall 
<«  bind,  without  regard  to  the  coniideration."  ^  ITie  voidnefi  of  the 
<<  confideration  is  the  fame  in  reality,  in  both  cafes  :  The  ta^  of 
<<  adopting  the  rule  was  the  fame  in  both  cafes ;  though  there  is  a 
'<  difference  in  the  ceremonies  required  by  each  law.  But  no  inefi* 
c<  cacy  arifes  merely  from  the  naked  promife.  Therefore  if  it  ftood  odf 
''<  jupon  the  naked  promifc,  its  being  in  tUs  cafe  reduced  intp  writings 
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^'h aJijUicient  guard  again/if urprize  /  and  therefore  die  rule  of  nudum 
'<  pahum  docs  not  apply  in  the  preiicJU  cafe. 

« I  can  not  find,  that  a  nudum  paBum  evidenced  ty  writing  has  ever 
<<  been  holden  bad ;  and  I  ihould  think  it  good :  though  where  it  19 
>«<  ffur4jy  verbal,  it  is  bad.  Yet  I  give  no  opinion  upon  its  being  good 
4*  a/ways  when  in  wxitiiig."  «  It  has  been  melting  down  into  com- 
<<  mon  fenfe,  of  late  times*'' 

Tgte^  and  AftoB,  juftices^  concurred  in  opinion,  nearly  on  the 
ilwe  grounds. 

This  opinion  of  the  court  in  Pillans  v.  Van  Mierop^  does  not  feem 
^(o  be  contradicted  by  any  fubfequent  cafe,  fo  far  at  leail  as  it  affirm^ 
'this  prii^ciple,  tliat  a  writtm  promife  carries  with  it  primd  facie  evi- 
dence of  a  good  confideration,  (^intil  the  contrary  appears  i)  and 
thjrows  the  burthen  of  proof  upon  the  oppofite  party.  So  that  in  ai^ 
.^Aion  between  the  original  parties,  upon  a  promife  ia  writing,  it  doey 
^oc  feem  to  be  ne.ceflary  to  aver  a  confideration:*  Blackllone's  opinion^ 
/a  Com.  4^6, J  goes  further  than  this,  for  he  faysj  <<  if  a  man  gives  9 

*  At  the  xime  this  argument  was  made,  the  writer  had  not  feco  the  cafe  of  Xmm  v.  . 

fugh^tf  in  the  Hourc  of  Lords,  reported  in  a  nptc  to  the  cafe  of  Mitehinfon  v.  Hnvfon^ 
T.  X.  350,  which  is  faid,  in  a  note  to  the  3d  edition  of  Dong.  685,  to  have  been  de- 
cided X411I1  of  Maj^  1773*  «n<i  to  be  reported  in  7  JBr.  Pari,  tafii^  S5^*  ^^^  **  die  cafe 
jneiitionfid  by  Px)wcll  or  Fosblanque  in  tfeatiup  of  this  fubjeift. 

The  LorJ  Cbitf  Barom  SJhfiMcr,  ill  delivering  the  opinion  of  the  judges,  has  thefe  ohfer- 
^ions.  "  But  it  is  faid  that  if  this  promife  is  in  writing,  that  takes  away  the  oeceffity 
*<  of  1  coaiideratiQn,  and  obviates  the  objeAion  of  mtJMm  pa&um^  for  that  canaoc  be  whert 
•*  the  pniroifc  is  put  in  writing ;"  **  but  whatever  may  be  the  rule  o£tlie  civil  l»w,  there 
**  is  certainly  none  fuch  in  the  law  of  EngicmJ.  His  lordihip  obferved,  upon  the  doSrine 
^  of  nudum  pad^um  by  Mr.  J  Wilmot,  in  the  cafe  ot»PtlLns  v.  Fan  MUrop  and  HopkinP^ 
•*  3  Bur.  1663,  and  that  he  contradiifted  htmfelf,  and  was  alfo  contradided  by  V'mmuu  u 
^  his  coimnent  on  ymjiimimn, 

*'  AU  contra^  arc  by  the  laws^of  Eiigiamd  diftinguifli^fi  into  agreements  by  Jpee'udty^ 
**  9fid,  agreements  hj parol  s  nor  is  there  any  fuch  third  clafs,  as  fonic  of  the  counfel  have 
-**  endeavored  to  maintain,  as  concrads  in  writing  If  they  be  merely  written,  and  not 
**  fpecialtics,  tliey  are  parol,  and  a  Confideratiou  muft  be  proved  But  it  is  faid  that  the 
*'  iiattue  of  fr^ds has ukcn  away  the  necc0iiy  of  any  confideration  in  this  cafe;  the  (ia- 
■**  tute  of  frauds  was  made  for  the  relief  of  pcrfonal  reprefentativcsand  others,  ai\d  did  not 
^'  intend  to  charge  them  further  than  by  common  law  they  were  chargeable  His  lord- 
**  (hip  here  read  thofe  fcdionsof  that  (latote  which  relate  to  the  prefent  fubjedl.  He  ob- 
^  ferved  that  the  words  were  merely  negative,  and  that  executors  and  adminiftratorp 
■**  ihould  not-  be  liable  out  of  thdr  own  eftatcs,  unlcfs  the  agreement  upon  which  the 
**  adion  was  brought,  or  fome  memorandum  thereof,  was  in  writing  and  figncd  by  the 
**  party.  But  this  does  not  prove  that  the  agreement  was  ftill  not  liable  to  be  trie4 
^*  and  judged  of,  as  all  other  agreements  in  writing  are,  by  the  common  law,  and  does 
^  not  prove  the  converfe  of  the  proportion,  that,  when  in  writing,  the  party  muft  be, 
^  at  aU  events,  liable.  He  here  obferved  upon  the  cafe  of  Pillaiu  v.  Fau  Mhrop^  in  Bur. 
^  and  the  cafe  of  L0/I,  v.  fVillioM/oM,  Mkb.  16  G  3.  in  /?  JR -,  and  fo  far  as  thefe  caTq^ 
^  went  on  the  doilrine  of  nudum  p-idum,  he  fecnied  to  intimate  that  they  virere  errone- 
#"  ^1M.     He  ikid  that  all  hi«  brothers  concurred  with  liic^  tiiut  ia  th;a  ofe  diwce  wu  not 
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''  promiflbry  note,  be  fiall  mt  he  tdlowei  to  aver  the  want  rfa  amfiiti 
**  ration  in  order  to  evade  the  payment ;  for  every  note  /tim  the  JU^ 
^^fcription  if  the  drawer^  "  carries  with  it  internal  evidence  of  a  good 
^'  confideration.''  The  cafe,  however,  which  he  cites  from  lord  Raym* 
760,  does  not  bear  him  out  in  the  fall  extent  of  his  propofition ;  for 
the  court  faid,  that  **  though  no  confideration  -mzAexpireffedva,  Huffs 
«<  note,  yet  the  note,  being  fubfcribed  by  Hurjl^  was  good  eridenoe  of 
«<  a  debt  due  from  Hurjl  to  the  plaintiff.'* 

There  is  certainly  a  difference  between  ^W  evidence,  and  incontio- 
veftible,  or  condt^tve  evidence.  The  expreffion  good  evidence,  feems 
to  imply  only  primi  facte  evidence.  And  this  feems  to  be  the  extent 
of  the  propofition,  as  it  applies  in  an  adion  .between  the  original  par- 
ties to  a  note,  for  when  it  is  negotiated  and  the  aftion  is  between  an 
indorfee  and  the  maker,  the  latter  will  not  be  allowed  to  aver  the 
want  of  a  conCderation,  becaofe  <<  its  operation  is  then  governed  by 
<'  the  fame  law  as  a  bill  of  exchange,  which  is  the  law  merchant  $  and 
^  that  is  founded  upon  the  law  of  nature  and  nations^  in  which  the  want 
•«  of  a  confideration  is  no  eflential  defeA  in  a  contraft,**  (\  PoweOon 
«  eontraBsy  341^)  and  in  which  the  great  leading  principle  is,  fides  eft 
^^fervanda,    i  Fonh.  338,  note  (d.) 

Powell  and  FonUanque  have  both  controverted  the  doArine  as  hda 
down  by  Wilmof,  in  the  cafe  of  PUlans  v.  Fan  Mierofs  and  by  Black- 
fione  in  the  paflage  above  cited  \  but  their  arguments  only  go  to  prove 
that  a  note  in  writing  is  not  condufive  and  incontrovertiUe  evidence  of 
•  good  confideration,  between  the  original  parties';  and  it  is  believed 
a  cafe  can  not  be  found  in  which  the  plaintiff  has  been  put  to  prove  At 
confideration  of  a  written  promife,  by  a  mere  denial  on  the  part  of  the 
defendant.     It  feems  to  be  the  rule,  that  the  plaintiff  is  not  obliged  to 

**  a  fiifficient  confideration  to  fupport  tliw  demand,  at  a  perfonal  demand  againft  the  d^ 
*>  fendam,  and  that  its  being*  now  fuppofed  to  be  in  writinfif  makes  no  diliercnoe.'* 

This  cade,  as  far  as  it  froea»  mnfl  be  confidcrtd  as  hvrmg  decided  the  law  in  EMgUtd, 
where  the  dccifions  of  the  highefl  conrt  of  judicature  are  regarded  as  kituStig.  But  in 
this  cmmtiy  it  can  only  be  refpeAcdas  an  opimon ;  and  the  qneftioo  is-ftHI  open  as  to  the 
groonds  of  that  opinion. 

It  is  not  contended  that  a  promife  in  writing  can  not  be  a  muhm  foEhmj  bat  die 
^ncftion  is  whether  the  burden  of  proof  is  not  thrown  upon  the  promifor ;  or  whether  the 
wnttng*  does  not  raife  a  primi  fade  prefnmptlon  of  a  i^ood  confideration.  How  £n>  th» 
qo<?-/lion  is  affe  Aed  by  the  cafe  A  Ranm  amd  Hugbn^  is  left  to  the  confideratioD  of  the  raider. 

If  a  promiflbry  note  is  admitted  to  be  a  mercantile  inftrument,  and  gon-niLd  bf  the 
law  mrrchanty  the  que  (lion  of  mtdum  paffum  can  not  arife  in  the  prefent  cafe.  For  it  i> 
helicve<I  to  he  fettled  law,  that  **  a  muium  paBum  does  not  eiift  in  the  nfage  and  hw  of 
Jiienchants." 

Brvwne^  in  his  tm^v  rftbe  civii  latv,  vol.  J.  f.  55 S,  in  a  note,  fpeaking  of  wiiliufes  not 
under  ftfal,  as  coniidered  at  cotr.mon  law,  fays,  **  they  may  he  evidence  of  the  agrecmeBt* 
••  or  intent  f>f  the  parties  bo:  not  ewzrjfve  evidence  of  fufiicieat  coDfidcration;"  aod  dfs* 
ihc  caft  of  Riznn  v.  Hvzbes. 
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^rore  the  confideration  of  fuch  a  promife^  until  tlie  defendant  has 
proved  circumftances  tending  to  deftrov  the  prefumption  arifing  from 
the  written  contra£l.  Powell,  and  Fonplanque  have  taken  cpp^te  pre** 
mifeS}  and  yet  both  draw  the  fame  conclufion.  The  former  fay8» 
{in  its  effay  on  ihe  lanv  of  contraBsy  Vol.  i.  p.  340.^  *^<  Now  it  feem& 
^  reafonable  to  conjecture,  that  when  this  maxim  of  the  Roman  law, 
**  quod  ex  nudo  pacto  non  oritur  a&io^^  wad  adopted  and  received  into 
^  our  fyftem,  it  nvas  adopted  in  its  jiiU  extent P 

Fonblanque^  (Vol.  up.  326,  note  a.)  fays,  <<  The  civil  law  is  fo  gene- 
<<  rally  referred  to  in  the  difcuiSon  of  this  fubje&,  that  it  may  be  ma- 
«  terial  to  take  a  curfory  view  of  the  different  means  by  whicil  a  legal 
«  obligation  was  created  by  that  law,  in  order  to  i]||ew,  that  though  we 
<<  have  borrowed  the  phrafe  nudum  paBum  from  the  civil  law,  and  the 
<<  rule  whicti  decides  upon  th^  nullity  of  its  efie£l,  yet  that  the  common 
<<  law  has  not  in  any  degree  been  influenced  by  the  notions  of  the  civil  law^  in 
*<  defining  what  conftitutes  nudum  paBumP 

He  then  cites  authorities  to  fliow  that  by  the  civil  law  a  promife  in 
writing  might  be  a  nudum  paBum^  and  therefore  not  capable  of  fup- 
porting  an  a£tion,  and  htnct  feems  to  infer  that  fuch  is  the  rule  of  the 
common  law. 

However,  both  Wilmot  and  Blackftone  are  fupported  by  Bra£lont 
who  appears  to  be  the  firft  writer  upon  the  Engllfh  law,  wno  has  no- 
ticed the  do£krine  of  nudum  paBum,  BroBon^  has  certainly  interwoven 
many  of  the  principles  of  the  civil  law  with  his  obfervations  on  the 
common  law,  but  it  is  believed  he  has  done  it  only  in  cafes  where  the 
common  law  has  recognized  thofe  principles.  The  paiTages  of  Brae- 
ton»  alluded  to  by  Wilmot,  in  the  cafe  before  cited,  are  the  following : 
Book  2d.  c.  \.  $.  i.p.  99.  edition^  1640.  <<  Videndum  eft  ettam  unde 
adUo  oritur?  £t  fciendum  eft  quod  ex  obligationibus,  tanquana  i. 
matre,  filia.  Obligatio  autem,  quse  eft  mater  a£tionis,  originem  ducit 
et  initium  ex  aliqua  caufa  pracedente^  five  ex  contra£tu  vel  quafty  five 
ex  maleficio  vel  qwifi.  Ex  contraAu  vero  oriri  poterit  multis  modis» 
ficut  ex  conventione,  per  interrogationes  et  refponfiones,  ex  concep- 
tione  verborum  quse  voluntates  duorum  in  unum  trahit  confenfum, 
ficut  funt  pa^a,  conventa,  quae  nuda  funt  aliquando,  aliquando  ve/lita; 
qu^f  fi  nuda  fuerint^  extnde  non  fequitur  aBio^  quia  ex  nudo  paBo  non 
nafcitur  affio.  Oportet  igitur  quod  habeat  ve/Hmenta,  de  qmbus  infe- 
rius  dicendum  eft. — In  the  next  chapter,  §.  i,  in  the  fame  page  he 
tells  us  what  are  thofe  veflimenta  which  prevent  pafls  from  being  nude* 

Eft  enim  oUigatio,  quafi  contra  ligatio,  et  quattior  habet  fpecies* 
i|uibus  coutrahitur,  et  plura  veftimenta.    Confirahitur  enim  re^  V8rbiis> 
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fcHhtOf  confenfu,  traditione,  jundhrnl|  quae  omnia  dicimtur  wfiimeMS 
pa^orum.'* 

And  in  §.  9,  of  the  fame  chapter^  he  fays^  <<  InTcntae  autem  funf 
hinafmodi  ftipulationed  et  oUtgationes  ad  hoc,  qood  un^fquifquc 
habeat  et  (ibi  acqatrat  quod  fut  tntereft,  fi  contra  ea  agatur  quae  itf 
ftipalattonem  dedncantur.  Et  fi  res  in  ftipulationc  dedo^a  siU  detur^ 
nihilominus  intererit  ftipulatorisi  qma  iih  qui  promija^  ten^trttr  ad 
interefTe,  vel  ad  poenam,  fi  poena  fuerit  in  ftipulationem  dedufla." 

«  Per  fcripuram  verd  oMigatur  qnis,  nt  fi  qnis  fcripfent  aikuifi 
iebire^  Jive  peeunia  numerata  fit^  Jive  non^  obiigatttr  ex  fcripiura^  net 
habMt  eicceptionem  pecuniet  mn  numerate  contra  fcripturctm^  qma  Jcnpjd 
fi  dehere.  Et  non  folum  obligator  quis  per  verba,  fed  per  fcripturam, 
et  per  literas,  non  ut  literae  quidem  ipfae>  vel  figora  literarftm  oMiget, 
fed  cratio  Jignificativa  quam  eKprimunt  liter/e;  fed  utromque  ceoperatit^ 
ad  obligationem,  oratio  fignifieativa  cum  litera." 

Thcfe  cxpreffions  of  Bra£lon  arc  ftrcmg  and  clear ;  and  if  he  k  to 
be  confidered  as  only  borrowing  terms  from  the  civil  law  to  espreiil 
his  ideas  of  the  common  law,  they  are  certainly  conckifive* 

The  Tjcafon  of  the  rule  feems  to  be  truly  given  by  Plowdcn,  m  th^ 
eafe  cited  by' Mr.  Juftice  Wilmot ;  and  if  a  written  promife  is  not 
^thin  the  reafon  of  the  rule,  it  would  feem  that  the  mle  cannot  ap< 
ply.  In  the  ancient  books  no  notice  is  taken  of  any  writteo  agree- 
ments but  thofe  under  feal ;  and  the  reafon  probably  is  that  in  thofe 
times  by  far  the  greater  part  of  the  people  could  not  write,  fo  as  to 
fign  their  names  to  an  inftrument.  Hence  a  leal  waa  fubftituted  far  a 
fignature ;  not  becaufe  it  was  a  more  folemn  aA,  but  from  the  noceP 
fity  of  the  cafe.  WitneiTes  aKo  Were  produced  for  identifying  the 
feal,  and  not  to  add  to  the  obligation  of  the  contrad.  Bat  the  dif- 
ference between  fealed  inftruments  and  others,  has  now  become  oMb- 
lete  in  pra£lice  \  for  there  is  no  cafe  of  a  contrad,  where  the  tnteiefif 
of  third  perfons  are  not  involved,  in  which  the  defendant  may  net 
either  at  law  or' in  equity,  avail  himfeif  of  the  want  of  confideratioa. 
And  the  mod  trifling  confideration  is  now  held  fufficient  to  take  even 
parol  contra£isout  oiF  the  rule  of  nudum  paitum. 

In  Styles  419,  Bunniworth  v.  Gibbsy  chief  juftice  Roll  faid,  «alit- 
f<  tie  confideration  will  ferve  to  ground  a  promife  on.^  Bhchftwe^ 
2  Com*  445,  fays,  <<  any  degree  of  reciprocit]^  will  prevent  the  paA 
«  from  being  nude"  And  WUmot^  3^/  Bur.  1666,  faid,  «<  the  kaft 
^fpark  of  a  confideration  will  be  fufficient.'^    In  Femut  v«  Udeares^ 
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i  W.BL  1 27 1,  Judge  Blackftone  faid,  that  <<t!he  afBgnment  and 
<(  other  tranfa£tion8  were  fully  fufficient  as  a  confideration  to  make 
«  the  aflumpfit  to  the  aiBgnce  binding/'  And  ia  Hawtes  v.  Saunders, 
Cowp.  290,  lord  Mansfield  faid^  that  <<  a  legal  or  equitable  duty  is  a 
<*  fttftcient  confideration  for  an  adual  aflumpGt  f  and  that  it  «  was 
«  too  narrow  ground"  to  fay  that  "  there  muft  be  either  an  immedip- 
^  ate  benefit  to  the  party  promifing,  or  a  lofs  to  the  perfon  to  whom 
<c  the  promife  was  made.''  And  Boiler  declared  the  true  rule  to  be^ 
<<  that  wheierer  a  defendant  is  under  a  morai  obligation^  or  is  liable 
«  in  confidence  and  equity  to  pay»  that  ia  a  fufficient  confideration.'* 
But  e?en  admittuig  that  the  rule  of  nudum  paBum  applies  to  written 
contrads,  yet  in  the  prefent  cafe  there  is  a  fa£Eicient  confideration. 
For  according  to  judge  Bhckftone,  «<  the  aifignment  and  othef  tranf- 
<<  a£liott8/'  and  particularly  the  payment  of  the  money  by  the  inter-* 
Ipnediate  indorfer>  to  the  defendant,  were  certainly  fufficient  confi-^ 
4flrati<Hi«  to  fupport  the  afliimpfit. 

Upon  the  whole,  therefore,  whether  this  cafe  be  confider^d  upon 
die  ground  of  a  promiflbry  note  before  the  ftatlite  of  Anne,  or  upon 
general  principles  of  common  law,  the  count  for  money  bad  and  r^• 
tehed^  feems  to  be  well  fupported  by  the  evidence  oflered/ 

'# 

IX*  It  is  believed  that  no  cafe  has  been  reported  lU  Virginia  in 
which  this  queftion  has  been  decided!.  There  are  caftis,  however* 
which  may  poffibly  be  confidered  as  afie£ling  fome  of  the  principles 
involved  in  the  prefent  enquiry. 

In  Matiii  and  Daw,  2  Wafh*  22$,  it  is  held  that  xhtajtgneeoi  a 
bond  may  maintain  indebitatus  afliimpfit  for  money  had  and  received 
againft  the  (Mgnoty  upon  principles  of  common  law.  There  are,  in 
that  cafe,  feveral  affertion$  and  admiflions  of  counfel  which  are 
deemed  not  to  be  correal,  but  are  warranted  only  by  a  few  Immature 
obfervationS  of  fome  of  the  writers  fince  the  ftatiite  of  Anne.  One 
of  the  counfel  feems  to  confider  the  cuftom  of  itierchants  as  no  part 
ef  the  common  lUw.  This  has  been  (hewn  to  be  an  incorrefl  pofition^ 
by  the  concurrent  adjudications  of  a  long  feries  of  years  It  is  faid 
aifo  that  <<  as  to  promiflbry  notes,  the  right  of  recovety  againii  ftie 
^  indorfer  is  exprefsly  given  by  the  ftatute  of  Anne»  and  from  ithis 
<<  provifion,  an  invmcible  argument  is  to  be  drawn  in  favour"  of  the. 
defendant,  <<  for  if  in  a  commercial  country  like  England,  it  was  ne- 
^f  cefTary  for  the  iegiflature  to  pfovide  a  remedy  againft  the  indorfer  of 
<!  a  promiflbry  note,  it  is  obvicius  that  no  fucn  right  exifted  at  com« 
«  mon  law."  But  if  the  ftaicite  of  Anne  was.  ii^  affirmance  of  the 
law  as  it  ftood  beforei  Aid  only  ena£i<d  to  remove  the  dottbte  which 

L3 
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had  been  raifecl  by  lord  Holt's  decifion  in  Clerk  v\  Martin^  then  t&is. 
argument  totally  fails.  And  that  fuch  was  the  iz&  is  believed  to  facf 
proved  by  the  authorities  befove  cited. 

One  of  the  counfel  for  the  [daintifi*  confidered  the  eafe  as  ftanding 
on  the  fame  ground  as  mtts  of  hand  did  before  ^ejiatute  of  Anne  ;  and 
denies  that  notes*  were  within  the  cuftom  ef  merchants^  for  which 
he  cites  Kyd  as  an  authority;  but  Kyd  fays  only  «  that  it  was  heid^ 
&c.  and  relies  on  the  cafe  of  Cierk  nf.  Martin^  and  the  preamble  of 
the  ftatute.     And  in  the  £ime  manner*  every  like  afiertion  in  die 
modem  books  may  be  traced  up  to^  the  fame  iburce.  The  only  autho- 
rity which  can  fupport  the  pofition  is  the  cafe  of  Clerk  v.  Martin. 
The  ftatute  of  Anne  having  put  the  queftion  at  reft,  no  one  has  taken 
the  pains  to  examine  the  real  ftate  of  the  law  prior  to  the  ftatvte,  but 
one  writer  after  another  has  repeated  the  aflertion  without  die  leaft 
examination.     In  England  it  is  of  no  importance  whether  they  arr 
correft  or  not  5  but  in  this  country,  where  few  of  the  ftates  have 
adopted  the  ftatute,  it  becomes  interefting  to  know  how  the  law  really 
ftood  before.     In  the  cafe  of  Mackk  and  Davisy  the  counfel  and  the* 
court  place  much  reKance  on  the  priority  between  the  indorfer  and  his 
immediate  indorfee,  and  it  is  evident  mat  they  borrowed  their  ideas' 
iram  Kyd  ortibiils  114.     But  Kyd  cites  no  authority  for  his  obferva- 
tions ;  nor  are  they  warranted  by  any  adjudged  cafe,  at  leaft  (b  far 
as  they  apply  to  the  a£tion  for  money  had  and  received^     Judge  Roane 
iays,  «<  The  cafe  of  promifibry  notes  will  be  an  important  guide,  and 
«<  therefore  it  will  be  proper  to  fee  how  they  ftood  previous  to  the  fta— 
<«  tute  which  it  is  fuppofed  created  the  liability  of  the  indorfer  of 
*<  them."    But  he  proceeds  no  farther  in  his  inveft^ation  than  to  the 
«  cafe  of  Lavtbert  V,  Oakes,  2otb  May^  11,  W.  3.     He  fays,  thi» 
«  cafe  was  decided  antecedent  to  the  ftatute  of  Anne,  and  WTtstonfe* 
**,quently  govemedby  the  principles  of  the  common  law**     If  he  con* 
iidered  the  cuftom  of  merchants,  as  part  of  the  common  kw  (as  it 
really  is.)  he  was  certainly  correct.  But  the  probability^  that  the  deda* 
ration  was  in  that  cafe  grounded  on  the  cuftom  of  merchants:  ift,  be» 
caufe  that  was  tlie  ufual  and  eftabliihed  form  of  declaring  on  promiflbry^ 
notes  in  thofe  days :  2dly,  becaufe  there  had  not  at  that  time  been  a 
diifin^iion  difcovered  between  a  promiflbry  note  and  an  inland  bill  of 
exchange.     3dly,  Becaufe  there  never  was,  either  before  or  fince  the 
ftatute  of  Anne,  a  time  when  an  indorftd  promijfory  noic^  wa^not  con- 
fidered  as  a  bill  of  exchange  ;  and  4thly,  becaufeyoiir,  out  of  the  fire 
reporters  of  that  cafe  call  it  a  bill  of  exchange,  and  even  lord  Ray* 
mond  himfclf  calls  it  a  bill  throughout  his  whole  report,  except  in  the 
firft  linci  where  he  calls  it  v^noU. 
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r- JtidgeXtoane  further' fays,  that  "  Bonds,  in  England, 'are  not  af- 
^  fighable,  and  therefore  ftand  in  the  fame  fituation  as  notes  of  hand 
^<  did  at  .the  time  when  ^is  cafe  was  determined;"  It  is  believed,  up- 
on the  authority  of  the  cafes  already  cited,  that  thent  never  was  a 
lime  when  a  promiiTory  note  payable  to  order  was  not  affignable,  and 
even  lord  Holt,  fubfequent  to  the  cafe  of  Clefk  v,  Martin,  admitted^ 
in  the  cafe  of  BuUer  v^  Crips^  that  aa  indozfement  of  fuch  a  note 
would  create  a  jiegotiable  bilL 

In  the  cale  of  Norton  v.  Ro/e,  7,  Wajb*,  240,  th&  counfel  adroit 
^that  goldfmiths  notes  <*  circulated  iike  bills  of  exchang^^  before  the  fta- 
tute  of  Anne,  and  yet  it  is  contended  that  promiiTory  notes  derived 
their  whole  negotiability  from  the  ftattite.  But  goldfmiths  notes  were 
limply  promigbry  notes,  and  wese  not  more  negotiable  than  the  pro- 
miQbry  notes  ^  any  other  dofcription  of  perfon«.  Again,  the  fame 
counfel  obferves,  «<  tl^at  though  notes  of  hand,  accotding  to  the  fta- 
^<  tute  of  Anne,  were  placed  on  the  fame  ground  with  bills  of  ex- 
^<  change,  and  of  courfe  governed  by  the  fame  rules,  the  legiflaturd 
•«<  of  1 748,  by  ailimilating  them  in  every  refpeft  to  bonds,  rendered 
M  them  unlike  to  bills  of  exchange  in  this  country,  and  thereby  gave  a 
«  convincing  proof  that  it  was  not  their  intention  to  fuffer  bonds  to 
<<^  be  governed  by  thofe  rules  which  applied  to  bills."  And  in  con- 
ifirniationof  his  argument  he  cites  Dall.  Rep^  23.  Judge  Roane  ob- 
ferves, *<  that  notes  of  hand  are  now  aflignable  in  England,  and  it  is 
«<  admitted  that  the  ailignee  is  difcharged  of  any  equity  which  exifted 
<<  againft  the  affignor,  unlefs  the  note  was  given  for  an  ufurious  or 
<<  gaming  conGderation.  The  reafon  of  this  is,  not  that  the  principle 
«<  attached  to  them  is  a  legal  confequence  of  their  being  made  afligna- 
<f  ble^  but  hecaufe  this  rule,  for  commercial  purpafesy  applied  to  bills  of 
^<  exchange;  and  the  ftatute  of  Anne,  declaring  notes  af&gnable /Vi 
**  like  manner  as  bills  of  exchange^  (hewed  an  intention,  as  it  is  was  fup- 
«^  pofed,  to  render  the  former  as  highly  negotiable,  and  as  current  in 
t<  internal,  as  the  latter  were  in  external  commerce.  The  2A  of  our 
^  aflemhly  embraces  equally  the  fubje£^  of  bonds  and  notesy  but  con^ 
«•*  tains  no  exprefftons  tending  to  induce  a  Miefthat  the  making  them  qffign" 
«*  able  was  intended  for  purpofes  of  commerce.  The  deiign  certainly  was 
«<  to  make  them  transferable  to  a  certain  extent ;  the  provifion  points  out 
4*  the  limits  of  thetr  negotiability^  and  fixes  a  ftrong  mark  of  diitin^ion 
4<  between  them  and  bills  of  exchange.  As  to  the  latter  they  were 
4<  always  affignable,  and  the  indorfement  transferred  a  legal  right  to 
«•  the  indorfee.  They  did  not  owe  this  quality  to  ftatutary  pro- 
«<  vifions,  and  of  courfe  they  continued  within  that  principle  which 
♦<  had  attached  to  them,  and  of  which  they  were  not  deprived  by  any 
^^itatute,"     He  th^j  cites  the  cafe  of  Peacock  v.  Rhodes^  Doug.  636, 
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vhere  lord  MaiufieM  obferves  that  the  indcMrfee  of  a  pvooiiflbry  note 
or  bill  of  exchange  is  not  to  be  coofidered  in  the  light  of  an  afigne^ 
at  common  bw,  bcpufe  it  vould  ftbp  their  cvrreacf  and  injute  trade 
and  oommefce. 

He  then  proceedt.  «<  It  is  therefore,  not  becanle  the  indorfee  is 
«  the  affignee  of  the  legal  right  to  fuch  bilb  and  piOBiiflbrj  notes,  that 
^  the  equity  is  barred  by  the  indorfement,  but  becanfe  of  their  qoal-* 
*<  ity  as  a  currency^  and  from  the  necei&ty  of  adopting  fuch  a  prind- 
<<  pie,  for  the  convevience  rf  tradi  and  commerce  with  iefpe£l  to  fuch 
«<  currency*  But  bonds  are  not  tp  be  confidered  as  a  currency,  and* 
^  within  the  reafon  of  the  principle  laid  down  in  Peacodt  v.  Rhodes : 
«<  for  that  principle  is  founded  on  commercial  canfidcraiwm  altogether, 
'<  and  not  upon  a  diftindion  between  legal  and  equitable  affignments." 
<<  The  prQ^ifion  of  this  ^Bi  has  long  governed  the  affignment  of  bonds, 
<<  and  it  is  but  of  late  years  that  die  exiftence  of  fuch  a  principle,  a» 
<<  has  been  contended  for  in  this  caufe,  has  been  thought  of  as  appli* 
<<  cable  to  bonds  and  mies!* 

Carringtom^  Jt^ice*  '<  To  confider  this  cafe  upon  general  prina- 
<<  pies  \  the  que6ion  is  whether  an  equity,  originally  attached  to  a 
<<  bond,  follows  it  into  the  hands  of  an  affignee  without  notice.  In 
<^  England^  notes  of  hand  noere  mi  affigneile  tmiU  the  ^d  and  4tb  ef 
^  ^ueen  Anne^  fo  as  to  enable  the  affignee  to  bring  fait  in  his  own 
^<  name.  Courts  of  etfuitj  were  ofcourfe  reforted  to,  where  the  maker 
*<  of  the  note  was  not  precluded  from  fetting  up  any  equitable  defence 
*<  which  he  might  have.  Frequent  attempts  were  made  by  the  bankers 
*<  and  traders  to  bring  them  within  the  cuftom  of  merchants,  and  to 
^  place  them  upon  the  fame  footing  of  negotiability  with  bills  of 
<'  exchange.  But  the  judges  JlUl  conjtdered  them  merely  as  ewdences  tf 
«<  debt.  At  length  the  ftatute  was  procured,  conformably  with  the 
^<  wiflies  of  the  trading  part  of  the  community,  making  tnem  affign^^ 
^  able,  in  lite  manner  as  Mis  of  exchange.  The  Kkenefs  thus  ftrongly 
*<  fanftioned  by  legiflative  authority,  produced  fimilar  decifions  in 
^*  cafes  where  their  negotiability  was  concerned.  But  no  efforts  were 
«<  made  in  favour  of  bonds,  and  they  remain  in  the  fame  fituadon 
^<  in  England  as  thev  flood  at  common  law.  This  country  was  then 
^  a  part  of  the  Britifii  empire,  and  our  legiflature  affimilated  its  laws 
<<  to  thofe  of  the  mother  country  fo  far  as  our  local  fitnation  and  ftate 
«<  o£  fociety  authorized  it.  In  1 705,  fliortly  after  the  £ngU(h  ftatute 
^  pafled  refpeding  notes  of  hand,  the  afiembly  pafied  a  law  authorize 
<<  ing  the  affignment  of  bonds  and  notes.  1  his  law  I  cannot  meet 
<'  with,  but  it  was  repealed  by  proclamation  in  1730,  and  in  the  fame 
<^/ear  another  law  was  enacted  exaAly  fimilar  U>  the  aft  of  1748*' 
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«  With  the  Englift  ft^tute  hefore  their  eyes  the  legiflatore  did  not 
*«  chufe  to  adopt  it  altogether,  or  to  introduce  into  it  a  principle 
^<  which  fliould  defeat  the  equity  of  tht  obligor,  aa  it  was  fecured  to 
«<  him  at  common  law.  Thofe  expreffionsiin  tht  ilatute,  which 
^  afEmilated  notes  to  bills  of'exchange,  were  omitted  in  our  law,  and 
*^  in  the  room  of  them,  others  were  introduced,  which  eftabliflied  an 
^  of>po/ing  principle.  The  negotiaUKty  of  bonds  and  notes  was  quali<- 
<<  fied  and  reftrifted  within  bounds  confident  with  the  commercial 
^  ftation  of  this  country.  There  was  no  neceffity  for  exaiting  thofe 
^  kinds  of  paper  to  the  high  ground  on  which  the  commercial  world  had 
<<  placed  bills  of  exchange,  and  the  whole  complexion  of  the  law 
<<  (hews  that  it  was  intended  to  be  atvoided*  The  doArine  which  has 
^been  ftated  and  relied  upon,  as  applicable  to  foreign  bills  of  ex* 
<<  change,  is  confequently  inapplicable  to  the  prefent  difcuiBon.  Thefe 
^  confiderations  have  produced  conclufionj  in  the  public  mind,  as  to 
«  the  conftru£tion  of  the  law  in  queftbn,  the  rery  reverfc  of  what 
^<  has  been  contended  for  by  the  counfel  for  the  appellee.  I  (hould 
^<  be  unwilling  to  unfettle  thefe  long  formed  opinions,  unlefs  the 
**  expreffions  of  the  law  rendered  it  abfdutely  neceffary.  That  a 
^<  bond,  fraudulent  and  void  in  its  creation,  can  not  be  cleanfed  of  its 
^<  impurity^  and  rendered  valid,  by  affignment,  is  fettled  by  the  cafe 
•<(  of  Turton  V.  Ben/on^  and  has  uniformly  been  fo  decided  in  the 
>**  courts  in  this  country.  No  man  can,  by  the  mere  a£t  of  aiBgn- 
-«<  ment,  transfer  a  greater  intereft  than  he  holds ;  difpofe  of  an  in- 
•*<  tereft  where  he  has  nothing,  or  make  good  and  valid,  that  which 
•♦*  was  x>riginaHy  vicious  and  void.  In  this  enlightened  age  though, 
«<  former  decifions  are  reje£led,  and  a  new  mode  of  attaining  juftice 
^<  is  difcovered.  But  is  it  true  that  the  means  are  adequate  to  the  ob- 
«  je£l  ?  It  is  urged,  as  a  reafon  for  the  rejcftion  of  former  opinions 
•<«  upon  this  fulled,  that  they  tended  to  impofe  deceptions  on  the 
<«  public,  and  to  cramp  commerce  by  dcftroying  the  negotiability  of 
^<  bonds  and  notes.  As  it  ftrikes  me,  they  rather  tend  to  prevent, 
^<  than  to  countenance  thofe  frauds,  and  if  the  other  confequences  will 
^  follow,  it  is  preferable  to  facrificing  a  majority  of  the  public  to  the 
^«  avarice  and  injuftice  of  a  few.  But  I  cannot  perceive  how  com- 
<*  merce,  or  that  fort  of  it  which  is  moft  ufeful  to  fociety,  can  be  in- 
«« jured.  That  their  negotiability  will  be  rpftraincd  I  admit,  but  they 
^  will  anfwer  the  purpofes  for  which  the  law  intended  them,  by  fa- 
■^  cilitating  the  coUeftion  of  debts,  and  thereby  affording  a  conveni. 
^  ent  and  defifable  accommodation  to  the  people  of  this  country." 

Judge  Lyon,  in  giving  his  opinion,  obferved  that  the  arguments 
^«  ufed  to  aflimilate  this  to  the  Cafe  of  a  bill  of  exchange  and  promif- 
^  foxy  note,  are  totally  without  foundation.    The  reafon  of  the  law 
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^  as  applicable  to  thofe  cafes,  b  not  foundtd  upon  the  principle  ftated 
^<  by  the  counfel  for  the  appellee^  but  upon  coniiderations  altogether 
«  of  a  commercial  nature*^ 

Thefe  obfervations  certainly  claim  great  refpefl,  not  only  aa  com-i 
uig  from  the  higheft  court  of  judicature  in  Virginia,  but  as  contain- 
ing the  opinions  of  gentlemen  high  in  the  confidence  of  the  people  of 
that  ftate,  and  whc^e  decifions  have  been  fo  generally  corred.  Bat 
dill  their  weight  depends  upon  the  accuracy  of  the  faAs  on  which 
their  opinions  are  founded,  and  the  corre^nefs  of  the  arguments  de* 
rived  from  thofe  fa£ts«  In  this  cafe  of  Norton  andRcfey  the  queftioa 
was  not  upon  a  promiflbry  note,  but  whether  an  equity,  originally 
attached  to  a  bond,  follows  it  into  the  hands  of  an  afiignee  without 
notice.  Hence. what  is  faid  refpeding  promiiTory  notes  comes  in  in« 
cidentally,  and  was  not  properly  before  the  court.  The  dccifion  as 
far  as  it  refpe£ls  the  queftion  before  the  court  feems  to  be  corre^ 

.  The  obfenrations  in  thefe  cafes  from  Virginia,  refpe£ling  promif- 
fbry  notes,  may  be  reduced  to  three  propofitions. 

,  lit.  That  promiflbry  notes  were  not  negotiable  before  the  ftatute 
of  Anne,  fo  as  to  enable  the  indorfee  to  bring  an  a£lion  fn  his  own 
name. 

Std.  That  the  a£^  of  aflembly,  by  aflimilating  notes  to  bonds,  (hows 
an  intention  in  the  legiflature  to  reftrain  the  negotiability  of  both 
within  the  fame  limits. 

.  3d.  That  the  n^otiability  given  by  the  aA  of  aflembly  to  bands 
and  notes  was  not  «  intended  for  purpofes  of  commerce." 

y 

The  firft  of  thefe  propofitions  is  clearly  incorre£^.  It  never  .was 
doubted  until  the  cafe  of  Clerk  v.  Martin^  in  the  Jirft  year  of  queen 
Anney  that  a  promiflbry  note  was  a  bill  of  exchange,  even  between  the 
payee  and  the  maker.  And  no  case  has  yet  decided  that  a  promiffory  mte^ 
payable  to  order  and  indorfed^  is  not  a  good  bill(f  exchange.  It  was  never 
doubted  until  the  cafe  of  Buller  v.  Crips^  in  the  2d  year  of  queen  Arme^ 
and  that  cafe  was  never xlecided.  Judge  Carrington  fays,  **  courts  of  eqia- 
ty  were  of  courfe  reforted  to  j"  that  is,  becaafe  the  indorfee  could  not 
bring  a  fait  at  law  in  his  own  name.  If  this  was  the  cafe,  it  muft 
have  happened  between  Michaelmas  term^  2  Anne,  when  Buller  v. 
Cri^s  was  argued,  and  3  and  4  Anne^  when  the  ftatute  was  enabled. 
Vox  before  the  2d  Anne  the  indorfee.fw/rf  bring  and  fupport  a  fuit  in 
ia;>  own  name,  at  law,  againd  the  maker  or  any  or  all  of  the  ot^ 
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parties  to  the  ribtc.  The  cafe  of  Buller  v.  Cripi  only  ratfed  a  douhtl 
and  the  ftatute  followed  immediately  and  difpelled  it.  No  cafe,  it  is 
believed,  can  be  found  of  an  application  to  equity  on  the  grounds  fug-^ 
gefted  by  the  judge. 

The  fecond  propofition,  that  the  ad  of  aflemWy,  by  aflimilating 
notes  to  bonds,  intended  to  reftrain  their  negotiability  within  the  fame 
limits,  contains  an  argument  which,  if  ufed  at  the  trial,  was  not 
much  infilled  on,  but  which  feems  to  be  the  only  ground  upon  which 
a  doubt  can  be  fupported.  It  is  much  to  be  regretted  that  the  a<Sl  of 
*7©S>  c.  34,  is  not  to  be  found,  as  it  would  probably  throw  fome 
light  upon  the  fubje£):.  Its  title  does  not,  like  that  of  its  fucceffors;! 
mention  promiflbry  notes.  It  is  <<  An  zSi  declaring  how  long  judg- 
*^  ments,  bondsj  obligations  and  accounts  ihall  be  in  force ;  for  the 
<<  affignment  of  bonds  and  obligations ;  dire£ling  what  proof  ihaU  be 
<<  fufficient  in  fuch  cafes^  and  afcertaining  the  damage  upon  proteftecl 
<«  bills  of  exchange.'* 

Whether  the  leg! nature  of  Virginia,  at  the  time  of  paffing  this  afl:,| 
hadsbefore  them  the  ftatute  of  3  and  4  Anney  c,  9,  is  very  doubtfuL] 
It  is  not  probable  that  the  adls  of  that  feflion  of  parliament  were 
printed  until  fome  time  after  the  end  of  the  feOion,  which  was  on  the 
14th  of  March  1705,  on  which  day  the  ftatute  of  Anne  refpeAing 
promiflbry  notes  received  the  royal  aflent. 

The  Virginia  aflembly  of  1705  met  on  the  23d  of  O£lober  in  the 
fame  year.  There  does  not  feem  to  have  exifted  any  particular  motive 
for  tranfmitting  in  the  mojl  expeditious  manner  the  new  afts  of  parlia- 
ment ;  and  if  their  tranlmiifion  was  left  to  accident,  as  was  probably 
the  cafe,  the  prefumption  is,  (efpecially  as  it  was  a  time  of  war)  that 
the  legiflature  of  Virginia  had  no  knowledge  of  the  Engtifh  ftatute 
until  after  their  feffion  of  1705.  But  however  this  may  be,  there  is 
at  prefent  no  evidence  that  promijory  notes  were  made  affignable  by  that 
aa  of  aflenlbly. 

The  ad  of  1730,  c.  5,  is  entitled  "  An  aft  for  afcertaining  the  da- 
•«  mage  upon  protefted  bills  of  exchange  :  and  for  the  better  reco- 
"  very  of  debts  due  on  promiflbry  notes  ;  and  for  the  aflignment  of 
«  bonds,  obligations  and  notes. ^'  As  the  aft  of  1705  was  repealed 
by  proclamation  in  1730,  it  is  not  pjobable  that  the  new  aft  of  that 
year  would  re-enaft  the  fame  thing  in  fubftance.  Hence  a  material- 
.variance  may  be  prefumed  between  the  two.  The  aft  of  173P,  c.  5.  J.' 
%.  is  as  follows :  "  And  to  the  end  the  recovery  of  money  upon  pro- 
«  miflbry  notes,  arid^  other  writings  wilhont  leal,  may  be  rendered 
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«  mote  eafy,  1>e  it  eoa£led,  &c.  that  if  viy  perfon  or  pnfons  fiiall  kkf€ 
<<  figned  or  hcrcaiter  fluU  figu  any  note^  or  by  any  other  writing,  he^ 
^*  (he^  or  they  bave  promifed  or  obliged,  or  ihall  promife  or  (^lige 
«  him,  her,  or  themfelves  to  pay  any  fum  of  money,  or  Quantity  9f 
<<  tobacco^  to  any  other  perfon  or  perfons,  fuch  perfon  or  perfons,  to 
<<  whom  the  fame  is  or  (hall  be  payable,  (hall  and  may  comnnence  and 
*<  maintain  an  a£iion  of  debt,  and  recover  judgment  for  what  (hall 
^  appear  to  be  due  thereupon,  with  cofts.''  And  by  the  i  \tbftd, 
it  is  enabled,  «<That  it  (hall  and  may  be  lawful  to  and  for  any  pc^on 
^<  or  perfons  to  aiEgn  and  transfer  any  bond  or  bill  for  debt,  or  2j\^fucb 
^  note  as  aforefaid,  to  any  other  perfon  or  perfons  whatfoever :  And 
^  that  the  aifignee  or  aifignecs,  his  and  their  executors  and  admini* 
<<  ftrators,  by  virtue  of  fuch  affignment,  (hall  and  may  have  lawiiil 
*<  power  to  commence  and  profecute  any  fuit  at  law  iu  his,  her,  or 
^  their  own  name  or  names,  for  the  recovery  of  any  debt  doe  by 
*^fuch  bond,  bill,  or  note,  as  thefirfl  Aligee^  hit  executors  and  aJsmai' 
^'Jlrators  might  or  could  lawfully  do :  Provided  alws^ys,  that  i^  iuiy 
<*  fuit  commenced  upon  fuch  bond,  bill,  or  note,  fo  afl^ned,  the 
<(  plaintiff*  (hall  be  obliged  to  allow  all  difcounts  that  the  defendant 
«<  can  prove,  either  againit  the  plaintiff  himiclf,  or  againft  tbcfejl 
«  obligee," 

The  intention  of  this  aft  feems  clearly  to  be  to  extend  and  eidaige 
and  not  to  reftrif^  or  limit  the  negotiability  of  the  inftruments  of 
which  it  fpeaks.  Such  bonds,  bills  and  notes^  as  are  defcribed  in  the 
aA,  certainly  were  never  negotiable  or  ailignable  at  common  law; 
and  for  this  plain  reafon,  becaufe  it  was  not  the  intention  of  the  par- 
ties to  make  them  ai&gnable.  The  debtor  had  never  confented  to  the 
making  his  debt  negotiable ;  it  would  therefore  have  been  unjuft  in 
the  lejziflature  not  to  have  given  him  the  full  benefit  of  all  difcounts 
againft  his  original  creditor  as  well  as  againft  the  aflignee.  The  notes 
defcribed  by  the  ad  are  thofe  by  which  the  figner  (hall  promife  or 
oblige  himfelf  to  pay  a  fum  of  money,  or  quantity  of  tobacco,  to  any 
other  perfon.  Such  a  note  is  not  negotiable  in  its  nature^  nor  by  the 
original  contraB  and  intention  of  the  partus  ;  the  figner  never  gave  any 
authority  to  his  creditor  to  negotiate  it,  and  therefore  legiilative  aid 
was  neceflary  to  render  it  negotiable.  But  legiilative  aid  was  ngwt 
necelTary  to  render  negotiable  a  promiflbry  note  payable  to  order.  Let 
it  be  again  repeated,  that  although  promiflbry  notes  had  been  ia 
conunon  ufe  in  England  for  more  than  half  a  century  before  the  fta- 
tute  of  Anne,  yet  there  never  was  an  adjudged  cafe  iu  which  it  was  de- 
cided that  an  indorfee  of  fuch  a  note  could  not  maintain  an  zCtion  in 
his  own  name  againft  any  of  the  parties  to  the  note.  But  the  whole 
cottrie  of  deciiioas  was  uniformly  to  the  coatzary.    There  was  so 


tKttttky  therefore  for  the  Virginia  aflemblf  to'  provide  for  the  nego«* 
tiability  of  notes  payable  to  orders  and  hence  we  find  that  they  confine 
the  adl  to  bonds,  bills,  and^^rA  notes  as,  at  common  law,  ftood  upon 
the  fame  ground  as  bonds  ^  and  were  confidered  as  mere  chofes  in 
aftion,  anaffignable  ift  their  nature,  and  only  fimple  evklence  of  a 
debt  due  by  one  man  to  another.  Although  it  muft  be  prefamed  that 
the  le^iflatHre  of  Virginia  in  173:0  had  full  knowledge  of  the  ftatute 
of  Anne,  yet  it  is  equally  to  be  prefumed  that  they  knew,  that  it  was 
made  in  affirmance  of  the  law  as  it  before  exifted,  and  folely  to  re- 
move the  doubts- which  had  been  fuggeited  by  lord  Holt.  It  muft  alfo 
be  prefumed  that  they  knew  what  had  been  the  uniform  pradice,  and 
courle  of  adjudications  ever  fince  the  firft  introduction  of  promifTory 
notes.  The  evidence  which  we^///  have  of  thefe  fa£ts  is  itrong  and 
clear ;  but  it  muft  have  been  more  ftrong  and  clear  in  the  year  1730^ 
when  many  perfons  were  living  who  probably  had  perfonal  knowledge 
of  the  whole  hiftory  of  the  ftatute  of  Anne.  Hence  then  it  may  be 
fairly  concluded  that  the  afTembly  intended  to  leave  thofe  inftruments 
which  in  their  own  nature,  and  by  the  confcnt  of  the  parties,  were  ne- 
gotiable, as  well  as  thofe  which  were  negotiable  under  the  cuftom  o£ 
merchants,  to  the  prote^ion  of  fuch  principles  of  law  as  had  beea 
aAreadyk  found  fufficient  to  fupport  them* 

The  aft  of  1748,  c.  27^  has  precifely  the  fame  title  as  the  aft  o£ 
1730,  and  precifely  the  fame  provifion  as  to  the  affignment  of  bonds^ 
bills  and  notes,  making  ufe  of  exaftly  the  fame  expreffions,  except- 
ing that  the  words,  •«  before  notice  of  fuch  qffignment  was  given  to  the 
«<  defendant^**  are  added  immediately  after  the  word  ««  obligee,"  ia 
the  laft  line  of  the  pafTage  before  cited.  So  that  this  aft  of  174B 
gave  the  aflignee  of  fuch  bond3,  bills  and  noteixhs,  fame  remedy  at  iaiu^ 
which  he  had  before  in  equity  i  and  this  feems  to  have  been  the  onlj 
ufe  and  intent  of  the  aft. 

The  aft  of  1786,  c,  29,  $.  3  and  ^^  is  in  thefe  words^  <<  An  ac- 
**  tion  of  debt  may  be  maintained  upon  a  note  or  writing,  by  which 
<•  th^  perfon  figning  the  fame  ihall  promife  or  oblige  himfelf  to  pay 
^  a  fum  of  money  or  quantity  of  tobacco  to  another,  Affignments  of 
^  bonds,  bills  and  promifibry  notes,  and  other  writings  obligatory^ 
<<  for  payment  of  money  or  tobacco  Ihall  be  valid  ^  ^nd  an  affignee  of 
<<  any  fuch,  may  thereupon  maintain  an  aftion  of  debty  in  his  own 
*^  name,  but  ihall  allow  all  juft  difcounts,  not  only  dgainft  himfelf^ 
«  but  againft  the  aflignor,  before  notice  of  the  ailignment  was  given 
*^  to  the  defendant/'  This  aft,  although  its  language  is  more  concife^ 
does  not,  as  it  refpefts  the  prefent  queftion,  differ  in  fubftancc 
from  the  aft  of  1730,    It  is  evident  that  it  refers  to  the  fame  kind 
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of  notes.  If  notes  pajaiU  to  order  vere  negotiable  before  de 
paiTing  of  thefe  aAs,  it  is  clear  that  there  is  nothing  conuincd  m 
either  of  them  to  reftrifl  that  negotiability.  This  brings  us  back  to 
the  enquiry,  what  was  the  law  refpedling  fucb  notes  prt  vious  to  the 
ftatute  of  Anne.  If  an  indorfed  promifTory  note  payable  to  order 
was  in  its  nature  an  inland  bill  of  exchange,  and  if  in  practice  it  was 
always  fb  corvfidered,  there  is  nothing  in  the  a£ts  of  aifembly  of  Virgi- 
nia that  forbids  its  being  ftill  confidered  as  fuch.  How  and  when  did 
the  law  fir  ft  obtain  in  Virginia  refpe£ling  iM^im/ bills  of  exchange? 
Nothing  is  faid  of  them  in  the  ftatute  law  of  Virginia  until  the  ad 
of  17869  c.  29,  which  adopts  the  provifions  and  nearly  the  words  of 
the  £ngli(h^tf/e//f  of  9  and  10  fF.  3»  c.  ij,  and  3  and  4  Amu^  c,  ^ 
Their  negotiability  is  taken  for  granted,  and  muft  have  been  denied 
from  the  cuftom  of  merchants.  But  the  fame  cuftom  which  gare 
negotiability  to  inland  bills  of  exchange,  gave  equal  negotiability  to 
indorfed  promtflbry  notes  payable  to  order.  It  made  no  diftindioa 
between  them.  What  the  praAice  has  been  in  Virginia  feems  doabu 
ful.  Lawyers  difier  in  their  accounts  of  it ;.  and  it  can  not  be  conii* 
dered  as  fettled. 

The  cafe  of  Lee  and  Lowy  i  CalL  499,  was  by  the  indor&e  agaiolL 
the  indorfer  of  a  promiflbry  note  payable  to  order.  The  count  re- 
lied upon  was  money  had  and  received.  But  the  court  held  that  the- 
plaintiff  was  not  entitled  to  recover  againft  the  defendant,  becaufe 
be  had  not  firft  brought  fuit  againft  the  maker  of  the  note.  It  is  to 
be  regretted  that  the  court  did  not  give  their  reafons  for  fuppofing  fuck 
9  fuit  neceflary.  It  was  faid,  that  they  confidcred  the  cafe  as  lading 
been  already  decided  ^  and  they  probably  alluded  to  the  cafe  of  Machit 
V.  Davisf  as  that  is  the  only  cafe  cited  by  the  counfel  for  the  defend- 
ant. But  this  point  was  not  decided  in.  that  cafe.  Judge  Carringtoa 
faid,  **  As  to  the  lengths  which  it  behoves  the  aflignee  to  go  in  pitf- 
««  fuit  of  the  obligor,  before  he  can  refort  to  the  aflignor,  it  if  unnecef" 
^^fary  to  lay  down  any  general  rule ;  it  may  fufhce  to  fay  that  in  the 
«<  prefent  cafe  he  went  far  enough."  Judge  Roane  faid,  /« In  this 
M  country,  the  aflignee  of  a  bond  acquires  a  legal  right  to  bring  fiiii^ 
^  on  itf  and  to  receive  the  monoy,  difcharged  from  any  controid  of  the 
««  aflignor  over  the  fubjeft  ;  it  is  therefore  his  duty  to  bring  fuit."  The 
duty  of  bringing  a  fuit,  do^s  not,  at  the  firft  glance,  feem  to  be  the 
inevitable  confequence  of  a  right  to  fue  5  and  it  is  regretted  that  the 
intermediate  terms  were  not  hinted,  which  conne£l  the  conclufioa 
with  the  premifes.  But  the  diSlum  of  a  fingle  judge,  however  le* 
Ipef^able,  upon  a  point  not  neceflary  to  fupport  the  judgment,  can 
not  be  confidcred  as  concluCvcly  fettling  the  law.  The  only  poinds 
decided  in  that  cafe  were^  that  an  aiCgaec  of  a.  bond  might  maintaia 
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tin  aftion  for  moiie j  had  and  received  againft  the  aflignor ;  and  that 
the  aflignee  had  done  enough  to  entitle  himfelf  to  fuch  aftion,  by 
bringing  fait  againft  the  obligor,  profecuting  it  to  judgment,  and 
^king  out  z  fieri  facias  which  was  returned  nulla  bona, 

Thcie  feem  to  be  all  the  reported  cafes  in  Virginia  which  bear  up* 
•n  the  prefent  queftion.     , 

In  Pennfylvania  a  number  of  cafes  have  occurred,  from  the  whole 
of  which  it  appears  doubtful  whether  the  ftatute  of  Anne  is  to  be 
•confidered  as  having  been  extended  ih  praftice  to  that  ftate,  or  whe- 
ther their  anions  upon  promiffory  notes  are  grounded  upon  the  cuf- 
tom  of  merchants.  Their  a£l  of  aflemhly  of  28th  May,  17159  feems 
to  have  been  pafled  in  the  full  Contemplation  of  the  ftatute  of  Anne, 
but  it  provides  a  right  of  adion  only  for  the  indorfee  againft  the  maker, 
and  that  only  to  recover  fo  much  "  asjball  appear  to  he  due  at  the  time 
<•  of  the  ajftgnmenty  in  like  manner^  as  toe  payee  might  have  done.  But  it 
gives  no  a^ion  to  the  payee  againft  the  maker,  nor  to  the  indorfee 
againft  any  of  the  indorfers.  Yet  fuch  afUons  arc  maintained  in' that 
ftate  upon  promiffory  notes  confidered  as  inflrumenis.  Judge  Shippen, 
in  the  cafe  of  Robertjon  v.  Vogle^  i  DalL  252,  Yays,  "  there  can  he 
•«  no  doubt  that  the  right  of  indorfees  to  call  upon  the  indorfers  mufl 
<«  be  founded  on  the  cujiom  of  merchants^  It  appears  by  their  aft  of 
aflembly  that  a  right  of  aftion  already  exifted  by  the  payee  againft  the 
maker ;  and  judge  Shippen  fuppofes  it  to  be  under  the  ftatute  of 
Anne,  which  he  imagines  had  been  extended  in  praftice  to  that  ftate. 
But  this  could  hardly  have  happened  prior  to  the  year  1 7 159  (the  date 
of  their  aft  of  ail'embly,)  which  was  only  ten  years  after  the  ftatute 
of  Ann<^  He  obferves  alfo,  that  "  the  legiflature,  when  regulating 
«♦  the  alEgnment  of  bonds  and  notes,  though  they  did  not  exprcfsly 
•*  put  them  on  the  fame  footing  with  bills  of  exchange,  muft,  from 
**  the  terms  of  the  aft,  have  taken  it  for  granted  that  an  aftion  might 
<*  be  brought  upon  a  promiffory  note  confidered  as  an  inftrument. 
*<  Till  therefore  a  contrary  opinion  is  pronounced,  nue  muft  proceed  oi 
<*  inthe  cafe  of  a  bill  of  eKchange  under  the  ftatute  of  Anne,"  &c. 

But  in  the  fubfequcnt  cafe  of  ATCuIloch  v.  Hottfton^  in  the  fupreme 
oourt  of  Pennfylvaniay  i  DalL  441,  chief  juftice  M'Kean  was  of  opi- 
nion that  the  legiflature  intended  to  put  promiffory  notes  on  the  fame 
footing  as  bonds,  at  leaft  fo  far  ste  to  admit  the  equity  of  a  note  to 
follow  it  into  the  hands  of  the  indorfee.  He  fays,  «<  before  this  aft  it 
<*  appears  that  aftions  by  the  payee  of  a  promiffory  note  were  not 
«  maintained,  nor  can  they  fince  be  maintained,  otherwife  than  by 
^  eJtteoding  the  £ngli(b  ftatute  of  Anne."     And  to  account  for  thi^ 
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«xtenfion  of  the  ftattite  he  fuppofes  f  that  aAions  Hpoa  promifioiy 
•<  notes  were  brought  here  foon  after  the  pafling  of  the  ftatute,  bf 
^*  attornies  who  came  from  England,  and  were  accuftomed  to  the 
^  forms  of  practice  in  that  kingdom,  but  did  not  perhaps  nicely  at- 
<<  tend  to  the  diicrimination  with  regard  to  the  extenfion,  or  adoption, 
<<  of  ftatutes/'  But  this  cosild  not  have  happened  in  the  oourie  of 
ten  years  fo  as  to  have  eftablifhed  a  praAice  ;  for  we  are  firft  to  fup- 
pofe  a  practice  in  England  under  the  ftatute,  a  fubfequent  removal 
of  attornies  from  England  to  Pennfylvania,  and  then  a  pra£^ice  in 
Pennfylvania  to  be  eftabliihed,  and  all  this  between  the  paffing  of  the 
ftatute  of  Anne  in  the  year  1705  and  the  a£l  of  aflembly  in  1715- 
A  more  probable  conjeAure  feems  to  be,  that  the  firft  fettlers  who 
came  over  from  England  about  the  year  1683,  werie  well  acquainted 
with  the  ufe  of  promiflbry  notes  and  the  laws  refpeding  them,  as  they 
had  been  pra£lifed  upon  in  that  country  for  at  leaft  thirty  years.  The 
firft  emigrations  to  Pennfylvania  were  about  the  time  when  the  bankmg 
bufinefs  of  the  goldfmtths  was  at  its  greateft  height,  and  it  wa^  fif- 
teen or  twenty  years  after  the  firft  fettlement  of  Pennfylvania,  before  a 
doubt  was  fuggefted  whether  an  adiion  would  lay  on  a  promiflbry  note 
as  an  inftrument.  Hence  it  is  probable  that  adions  00  fuch  notes 
were  brought  in  the  fame  manner  as  they  had  been  ufed  in  England, 
to  wit,  on  the  cuftom  of  merchants  ;  and  upon  diat  ground,  and  not 
upon  the  ftatute  of  Anne,  probablyrefts  the  prefent  pradice  in  Penn* 
fylvania^ 

llie  pradlce  m  New  Hampfbire  and  Maflachufetts  feems  to  have 
the  fame  foundation.     They  declare  upon  promiflbry  notes  as  injirw' 
fnentSy  and  rely  upon  the  exprefs promife  in  fvriting^  without  alleging  a 
confideration  or  referring  to  any  ftatute  or  cuftom  whereby  the  defen* 
dant  is  rendered  liable  tvithmt  a  confideration.     In  ConneAicut  it  is 
faid  by  Sivifi  in  his  fyjlem  of  the  iawus,  that  the  indorfee  muft  fue  in 
the  name  of  the  payee  $  hut  the  payte  can  maintain  an  a£lion  upon 
the  note  without  alleging  any  cuftom,  or  ftatute,  •r  confideration. 
In  New  Tork  they  have  nearly  copied  the  ftatute  of  Anne  as  far  as  it 
relates  to  promiflbry  notes,  but  how  the  law  was  confidered  before 
their  z&  of  AflTembly  of  1788,  we  are  not  informed.     In  Maryland 
the  ftatute  of  Anne  was  confidered  as  in  force  and  always  pnOtikd 
upon.     Their  declarations  have  been  precifely  in  the  Engliih  form,  al* 
leging  the  defendant  to  be  liable  hy  force  of  thejtatute^  and  the  courts 
have  ftriAly  adhered  to  the  adjudications  in  England.     Hence  nothing 
conclufive  can  be  inferred  from  the  pra£tice  of  the  ftates. 

The  third  propofition  drawn  from  the  reported  cafes  in  Virginia  is, 
that  the  negotiability  given  )to  bonds  and  notes  by  the  aA  of  aflembly 
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«f  that  Hate,  was  net  intended  for  purpofes  of  commerci.  It  feems  diflS- 
cult  to  aflign  a  reafon  why  the  legiflature  fhould  have  made  bonds  and 
notes  affignable,  unlefs  it  was  to  enable  people  to  transfer  that  kind  of 
property  which  exifted  in  fuch  bonds  and  notes ;  and  the  transfer  of 
•property  is  the  only  means  of  commerce.  It  will  not  be  contended 
that  the  fole  obje^  of  the  legiflature  was  to  enable  the  holders  of  fudi 
paper  to  give  it  away  in  voluntary  donations.  It  mud  therefore  have 
been  intended  to  enable  them  either  to  pafs  it  away  in  payment  of 
debts  previouily  contracted  in  the  way  of  commerce,  or  to  make  it  in 
itfelf  an  article  of  merchandize.  If,  therefore,  for  the  purpofes  of 
commerce,  the  leeiilature  intended  to  make  thofe  contra  As  negotiable, 
which  were  not  lo  either  in  their  nature  or  by  the  confentof  the  par- 
ties, it  is  fair  to  prefume  that  they  did  not  mean  to  impede  the  negotia* 
bility  of  fuch  as  were  in  their  own  nature  negotiable,  and  were  ex« 
prefsly  intended  to  be  made  fo  by  the  will  of  the  pontra£ling  parties^ 
If  there  were  any  principles  of  law  which  would  fupport  die  nego- 
tiability of  a  promiflbry  note  payable  to  order,  it  can  not  be  fuppofed 
that  the  legiflature  intended  by  implication  alone,  to  obftrudi  their 
operation.  And  even  admitting  that  they  did  not,  by  the  aA  making 
bonds  and  notes  alBgnable,  mean  to  aid  commerce,  vet  it  can  not  be 
prefumed  that  they  intended  to  wage  war  with  tnofe  commercial 
principles  which  were  already  eftablilhed. 

'This  brings  us  back  again  to  the  firft  enquiry,  what  were  the  prin- 
•ciples  upon  which  the  negotiability  of  promiflbry  notes  was  fupported 
«before  the  ftatute  of  Anne.  If  fuch  principles  did  exift,  there  feema 
fto  be  nothing  in  thks  a£t  of  aflembly  which  prevents  their  full  ope« 
jration  in  Virginia. 

The  conclufion  from  the  whole  is,  that  there  is  no  principle  den- 
flred  either  from  the  common  law,  or  from  the  a£l  of  aflfembly  of 
Virginia,  which  will  prevent  a  court  of  law  from  carrying  into  efieft 
ithe  contract  of  the  parties  according  to  their  original  intention. 

Even  admitting  that  the  contract  of  the  defendant  is  not  negotiable 
:at  law  fo  as  to  enable  the  plaintiff  to  declare  upon  the  inftniment  it- 
felf, yet  it  can  not  be  denied  that  it  is  ailignable  in  equity,  and  if  io^ 
the  plaintiff  becomes  in  equity  entitled  to  the  money  which  the  de- 
fendant received  from^the  intermediate  indorfer ;  and  in  fuch  a  cafe^ 
there  never  has  been  a  doubt  (ince  the  time  of  lord  Mansfield,  that 
ihe  plaintiff  is  entitled  to  recover  in  an  aClion  for  money  had  and  re- 
ceived. 
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Note  (B.) 

THIS  cafe  was  much  debated  in  the  coart  below.  It  appeared 
from  the  books  that  the  only  reported  cafe  in  which  it  had  been  de- 
cided that  an  a£lion  of  debt  would  not  lie  upon  a  promiflbry  note^ 
was  that  of  Weijb  v.  Cr^agb,  ii  Geo.  i,  8  M^d.  373,  i  Sir.  68o» 
which  is  fo  inaccurately  reported  that  it  is  impoffibie  to  fay  between 
what  parties  to  the  note  the  a^on  was.  In  8  Mod.  «  it  was  faid  that 
^  k  would  not  He  againfl:  the  tnAorfer^  but  that  it  would  lie  againft  the 
^  drawer!^  But  we  colled  from  the  report,  that  the  reafon  of  the 
decifioa  was,  that  before  the  ftatute  of  Anruy  no  adion  at  all  would 
lie  upon  the  note,  as  a  note ;  (for  which  the  cafe  of  Cleri  v.  Martin^  i 
'Salh  129,  was  cited).  Hiat  the  ftatute  gare  only  the  fame  kind  of 
a£lion  as  upon  inland  bills,  and  that  an  a^lion  of  de^  was  never 
known  to  be  brought  upon  a  bill  of  exchange.  And  probably  the 
court  in  that  cafe  relied  on  Hard.  4S5,  to  fupport  this  poGtion. 

Another  reafon  given  is,  that  die  ftatute  declares  « that  the  qfignn 
«<  or  mdorfee  may  maintain  an  allien  againft  the  drawer  or  indorfir^ 
^  and  recover  damages^  &c.  which  fliews  that  an  a6iion  of  debt  wiM 
«  not  lici  becaufe  damages  are  never  recovered  in  debt.** 

The  firft  pofition,  viz.  that  no  a£lion,  before  the  ftatute,  would  lay 
upon  a  note,  as  a  mte^  feemsnottobe  corred:,  although  fupported  by 
the  cafe  of  Clerk  and  Martin,  for  that  cafe  was  direAly  contrary  t^ 
At  whole  current  of  authorities  prior  to  that  time,  particularly  to  die 
cafe  of  JVilliams  v.  Williams^  5  iV.  and  M.  CartL  269 ;  and  the  fta^- 
tute  of  Anne  feems  to  have  been  made,  not  to  alter  the  law,  but  to 
over-rule  this  cafe  of  Cleri  v.  Martin^  and  to  place  promiflbry  notes 
cm  the  fame  foodng  on  which  they  ftood  prior  to  that  decifion.  (See 
the  preceding  note.) 

It  is  true  that  in  Miltotfs  cafe^  Hard.  48;,  it  was  decided  that  an 
a£Hon  of  inb  would  not  lie  againft  iiit  acceptor  of  a  bill  of  exchange  ^ 
Imt  the  reafon  given  {hows  that  it  would  lie  againft  the  maker  of  a 
promiflbry  note.  For  it  was  faid  that  the  undertaking  of  the  acceptor 
was  only  collateral^  to  pay  the  debt  of  another,  and  that  the  drawer 
continued  debtor^  notwithftanding  the  acceptance,  bo  that  die  reafon 
feems  to  be  that  the  acceptor  was  not  the  original  debtor.  But  die  ma- 
ker of  a  promiflbry  note  is  the  original  debtor,  and  therefore  an  aftioli 
of  debt  would  He  againft  Aim,  by  the  fame  rule  that  it  would  not  Ik 
againft  the  acceptor  of  a  bilL 
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In  Baher  v.  Hilly  3  Keb.  627,  the  aftion  wziM  onan4iilahd  bill, 
but  it  b  not  ftated  between  what  parties.  There  was  a  demurrer  to 
the  plea,  and  judgment  for  the  plaintiflF.  This  was  eight  years  aiter 
the  cafe  in  Hardres.  And  in  the  cafe  of  Brown  v.  London,  2  Keb.  695, 
713,  758,  822.  I  Vent  152.  1  Lev.  298,  and  i  Mod.  285,  it  feems 
to  be  admitted  that  an  a£tion  of  indebitatus  affumpftt  for  money  had 
and  received  would  lie,  if  the  acceptor  had  the  money  in  his  hands  to 
pay. 

In  early  times  <<  all  matters  of  perfonal  contrail  were  confidered  aft 
«  binding  only  in  the  light  of  debts ;  and  the  only  means  of  recovery 
<(  was  by  this  aBion  of  debtP  i  Reeve,  159.  It  was  not  without  re- 
peated ftruggles  that  the  a Aion  on  the  cafe  was  permitted  to  be  brought 
for  breach  of  a  perfonal  contra^.  Even'as  fate  as  the  reign  of  ^een 
Elizabeth  it  was  confidered  as  a  matter  of  great  doubt  whether  af^ 

%mpfit  would  lie  in  any  cafe  where  an  aAion  of  debt  might  be  brought. 

The  court  of  Kin^s  bench  held  that  it  would ;  and  the  commonpUas 
held  that  it  would  not ;  but  it  was  finally  determined  after  great  debats 
before  all  the  judges  of  England  in  the  exchequer  chamber,  in  Slades 
cafe,  4  Co.  93i  that  affumpfit  would  lie  for  the  price  of  com  fold. 
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The  cafe  of  Core  v.  Woddye,  28  H.%,  Dyer  20,  is  a  ftrong  cafe  to 
fliow  that  where  the  defendant  has  received  money  to  which  the 
plaintiff  is  entitled,  he  may  have  an  a£lion  of  d^t  for  it. 

A  promifibry  note  has  always  been  held  to  be  good  evidence  of  mo- 
ney received  by  the  maker  of  the  note  to  the  ufe  of  the  payee.  In 
that  cafe  the  court,  in  giving  their  opinion,  faid,  «<  Admit  that  there 
**  was  not  any  bill  tejiifying  the  receipt,  yet  by  the  common  opinion  of 
«  the  books,  it  is  in  the  ek£tion  of  the  bailor  to  have  an  action  of 
«  debt, '^  ox  account,  in  fuch  a  cafe."  And  in  the  cafe  of  Meredith  v. 
Chute,  2  Ld.  Raym.  760,  it  was  faid  by  the  whole  court,  that  a  note 
was  good  evidence  of  a  debt  due  from  the  maker  to  the  payee. 

In  Godbolt  49,  the  a£%ion  is  faid  to  be  <<  debt  upon  a  concefjit  fohere^ 
«  according  to  the  law  merchant ^^  This  feems  to  have  been  ibme  kind 
of  an  acknowledgment  of  a  debt,  in  the  nature  of  a  promifibry  note« 

In  Domingo  Franca^s  cafe,  1 1  Mod.  345,  it  was  held  that  deb{  or 
indebitatus  affumpfit  might  be  brought  upon  a  bill^f  exchange  by  the 
payee  againft  the  drawer,  <<  becaufe  it  is  in  the  nature  of  a  fecurity. 

The  aflion  of  debt  was  the  ordinary  remedy  upon  a  Tally,  wbicb 
feems  to  have  been  no  better  evidence  of  a  debt  than  a  proiniflbry  note. 


4($4  APPENDdL 

A  Tally  is  thus  defined  by  Sptlman  in  his  Gloffarj  p.  552,  EdiU  l6fl^ 
<<  Tallium,  alias  Talea,  eft  clavola  rel  ligni  portiuncula,  utrinque 
complanata,  cui  fumma  debiti  inciditur  \  fiflaque  inde  in  duas  panesy 
una  debitori,  altera  creditori  traditur,  in  rationis  memoriam." 

Thefe  taUies  feem  to  have  been  a  kind  of  common  fecurity  for  money, 
and  to  have  been  negotiable  like  bank  bills,  pafBng  from  hand  to  hand 
by  delivery  only.  12  Mod,  241.  Adiions  of  debt  upon  them  ait 
mentioned  in  Fitz.  ab.  Tit.  Dett,  4.  4.  E.  2.  Fitz.  ab.  Ley.  68,  70, 
JP.  N*  B.  122,  /.  Dyer22f  Hard.  333,  and  2  Keb.  713.  Some' 
times  they  were  fealed,  but  in  general  they  were  without  a  feal  and 
were  only  evidence  of  a  fimple  contract.  Againft  a  common  taUj, 
the  defendant  might  wage  his  law ;  and  in  Dyer  23,  it  appears,  dut 
<'  diere  is  one  book  which  fays  that  a  man  may  wage  his  law  againft 
•^  a  fealed  tally,  if  the  tally  have  only  notches  ox  fcotches  indented,  each 
^fcotche  for  twelve  pence,  according  to  the  common  ufage ;  but  if 
<<  thc/um  be  infcribed  upon  the  fealed  tally,  he  (hall  be  oufted  of  lii» 
«  law." 

The  cafe  of  RumhaU  v.  Bail,  lo  Mod.  38,  was  debt  upon  a  promif' 
fory  note  ;  and  although  an  objection  was  taken  to  the  want  of  a  de- 
mand, yet  none  was  made  to  the  form  oftheaBion. 

In  Rudder  v.  Price,  i  H.  Bi.  547,  the  action  was  debt  upon  » 
promiflfory  note,  payable  by  inftalments ;  and  although  the  cafe  was 
warmly  contefted,  and  although  Mr.juftice  Lawrence  who  was  then 
at  the  bar,  was  for  the  defendant,  yet  no  objeAion  was  foggcfted  ta 
the  form  of  the  a£tion  }  but  it  was  contended,  and  fo  held  by  the 
court,  that  an  a£lion  of  debt  would  not  lie  upon  fuch  a  note  mtil  all 
the  inftalments  had  become  due. 

Morgan  in  his  precedents,  p,  584,  has  given  the  form  of  a  declara- 
tion in  debt  on  a  promiflbry  note,  and  Kyd  in  his  treatife  on  Ulls  ani 
notes  p.  114,  (Dublin  Edit,  ijgtj  after  noticing  fome  of  the  authori- 
ties on  this  fubjeft,  fays,  «« the  conclufion  refulting  from  the  whole 
<<  feems  to  be  this,  that  where  a  privity  exifts  between  the  parties, 
^  there  an  a&ion  of  debt  Or  indebitatus  ajfumpfit  may  be  maintained.' 

Cpmyns,  (Dig.  Tit.  Debt.  (A.  8.)  lays  down  the  propofition  gene- 
rally, «<that  debt  lie&  upon  every  cKprefs  contraS  to  pay  afum  certain, 
and  cites  I  Leo.  208.  And  Black/lone,  (^  Com.  154)  fays,  "thciegaf 
<*  acceptation  of  debt  is,  a  fum  of  money  due  by  certain  and  exprefi 
«  agreement ;  as  by  a  bond  for  a  determinate  fum,  a  biH  or  natei^  ^^* 
«  The  non-payment  of  thefe  is  an  injury,  for  which  ^t proper  remcdf 
"is  by  aftionof  debt:^ 
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But  tbe  queftioa  is  now  fettled  in  England,  in  the  cafe  of  Bi^  if. 
Young,  2  Bos.  and  PuL  78,  where  it  was  held  that  <<  an  a^ion  of 
«  deh  lies  bj  the  payee  againft  the  makef  of  a  promiflbry  note  ez- 
^<  pieiled  to  bc^  value  reaived,^* 

The  declaration  in  that  cafe  was,  <<  for  that  the  4cfendant,  on 
<<  at  made  his  certain  tiote  in  writing  commonly  called  a  «  pro« 
<<  nuflbfj  note,  with  his  own  proper  hand  thereto  fubfcribed  bearing 
*^  date  tne  fame  day  and  year  aforefaid,  and  then  and  there  delivered 
«  the  faid  note  to  the  plaintiff,  by  which  note  the  faid  defendant,  one 
«<  month  after  date  promifed  to  pay  to  the  plaintiff  or  order  £.  8.  value 
«  received  in  goods  by  the  defendant,  by  reafon  whereof  and  by  force 
M  of  the  ftatute  in  that  cafe  made  and  provided,  the  defendant  be*- 
^  came  liable  to  pay  to  the  plaintiff  the  faid  fum  of  money  in  the  faid 
^  note  mentioned,  whereby  an  aifum  hath  accrued^*  is^c.  To  this  de- 
claration there  was  a  general  demurrer,  in  fupport  of  which  the  coun- 
Icl  lelied  chiefly  on  die  cafe  of  Weljh  and  Craig,  8  Mod.  373.  1  Str^ 
68o. 

Lord  Chief  Jujtice  Rldon,  in  delivering  the  optmon'of  the  court>  ex- 
amined the  cafes  cited  and  the  principles  on  which  the  a^ion  of  debt 
is  founded.  He  held  that  the  ftatute  of  Anne  had  put  promiffory 
^  notes  on  the  fame  footing,  and  given  upon  them  the  fame  remedy,  as 
was  before  had  upon  inland  bills  of  exchange.  That  an  aAion  of 
debt  would  lie  upon  an  inland  bill  of  exchange,  by  the  payee  againlt 
die  drawer,  whom  he  confidered  as  the  original  debtor,  and  diere* 
fore  debt  would  lie  by  the  payee  of  a  promiflbry  note -againft  the 
maker  who  is  the  original  debtor.  He  relied  alfo  on  the  words  value 
received:  and  cited  Hard.  ifi^.-^Skm.  398,  Pearfinv.  Garrett.  Contm 
Dig.  Debt.  B.  Debt.  A.  %.  and  9.  &/(.  23.  Hari^s  cafe.  Skin.  346. 
Hodges  V.  Steward.    10  Mod.  32.  Rumball  v.  Ball. 

The  objedion  that  the  ftatute  of  imitations  was  not  permitted  to 
be  given  in  evidence  upon  the  plea  of  nil  debet,,  is  fupported  only  By 
a  di&um  of  chief  juftice  Holt,  in  i  Salk,  278.  Amn.  at  nt/i prius,  Anna 
1690,  and  in  the  cafe  of  Draper  v.  Glajfop,  i  Lord  Ray.  i  ;3,  8  and  9 
W.  3.  The  reafon  which  he  gives  in  the  firft  cafe,  is,  « jfi?r  thejla^ 
'  ««  tute  has  made  it  no  debt  at  the  time  of  the  plea  pleaded .-  the  words  of 
«  which  are  in  the  prefent  tenfe.  But  in  cafe  on  non  affumpjit  the  fta-^. 
^  tute  of  limitations  cannot  be  given  in  evidence,  for  it  fpeaks  of  a 
<<  time  paft,  and  relates  to  the  time  of  making  the  promife/'  Tbe  rea«^ 
fon  given  in  the  cafe  of  Draper  and  Glaflbp,  is,  «  becaufe  non  a£iimp^ 
"/^  goes  to  thepreter  tenfe  ;  but  upon  nil  debet  pleaded  the  ftatute  is 
«*  good  evidence^  becaufe  the  iffue  is  jofaied/^r  verba  dt  prefcnti,  axyl 

N  3  •     . 


^  APFENDDL 

«  without  dbubt  ^3  deba  by  Tirtiie  tif  the  ftatute  \  and  it  is  no  debt 
^  aft  this  tiiiie>  though  it  was  a  debt." 

In  I  MorgafCs  V.  Mtcum^  220»  this  cafe  is  cited  with  a  *^feiquer^ 
and  he  advifes  that  the  ftatute  (hould  be  pleaded. 

The  expreflion  of  ihtjlotute of  Ja€.  i.  r.  i6,  which  is  the  £une  as 
that  of  the  a£l  of  aflerobly  of  Marylaod,  17159  c.  23^  is,  that  the 
oBum  ihall  be  brought  within  fuch  a  time,  and  not  after.  It  does  not 
extinguifl)  the  debty  but  only  bars  the  remedy  at  law.  The  lapfe  of 
time  is  not  of  itfelf  evidence  that  the  defendant  does  not  owe  the  mo- 
ney. The  ftatute  only  creates  a  difqualificatton  of  the  plaintiff  to  re- 
cover, like  that  of  out-Jawij,  alien  enemj^  feme  covert^  &c.  or  it  may 
be  confidered  as  a  fpecial  proteAion  of  the  defendant,  like  a  certifi- 
cate of  bankruptcy,  infancy,  or  a  difcharge  under  an  infolvent  aA. 

.    T^at  the  debt  is  not  extinguiftied  by  the  ftatute  is  clear  finxa  the 
cafes  which  have  been  decided  fince  the  time  of  lord  Holt. 

In  the  cafe  of  ^uantoei  v.  England^  4  Bur.  2628,  it  was  held  that 
a  debt  barred  by  the  ftatute  is  a  good  debt  to  fupport  a  commiiBon  of 
bankruptcy.  The  fame  was  exprefsly  decided  by  lord  Mansfield  at 
nifi  prius  in  the  cafe  of  Fowler  v.  Brown,  cited  in  £^.  N.  P.  563. 
And  in  Trueman  v.  Feftton^  Cowp.  548^  his  lordftiip  £iid,  <<  all  the 
*<  debts  of  a  bankrupt  are  due  in  confcience,  notwithftanding  he 
<<  has  obtained  his  certificate.  Though  all  legal  remedy  miey  be  gprn, 
<<  the  debts  are  clearly  not  extinguj/bed  in  confcience.  Where  a  man  dc- 
<<  vifes  his  eftate  for  payment  of  his  debts,  a  court  of  equity  fays, 
.  <<  (and  a  court  of  law,  in  a  cafe  properly  before  them,  would  iay  the 
<<  fame)  all  debu  barred  by  the  ftatute  of  limitations  fhall  come  in, 
<<  and  ibare  tlie  benefit  of  the  devlfe." 

Hence  it  appears  th^it  the  reafon  which  l(M-d  Holt  gives  for  thedif- 
'^nflion  between  non  affumpftt,  and  nil  debety  is  not  fupported.    And 
if  the  reafoif  fails  the  law  fails  with  it. 

The  obje£lions  refpef^ing  the  letters  of  adminiftration,  and  the 
omiflion  of  the  debet  and  detinet  were  fuppofed  to  come  too  late  aficr 
verdict* 


THE  END. 
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PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME^ 


ABSENT  DEBTOR. 

CPON  an  attachment  i^  chancery, 
under  tholaws  of  Virginia,  if  the 
record  ftates  that  '*  /.  "T.  *»  ofeH 
court,  became Jecurtty  that  /.  //.  (the 

•  abl'ent  debtor)  "  ihail  perform  the 
**  decree  of  this  court  j  ifagainfthmy* 
quere,  whether  an  a€Uon  of  debt 
will  lie  againft  I.  T«  for  the  amount 
decreed  againft  I.  H. 
Tbcmpfott  *v,  Jame/my  -     282 

ACKNOWLEDGxMENT, 

A  deeddi  lands,  in  Maryland,  figned, 
fclaied  and  delivered  on  the  loth  of 
jlfoyandacknowledgedonthe  \^h 
ofjuue^  is  to  be  conlidered  as  made 
on  the  30/^  of  Maj;  and  its  ac- 
knowledgment on  the  14//&  (fjuue 
will  notcaufe  it  to  be  fuch  a  deed 
as  is  contemplated  in  the  bankrupt 
ad,  which  came  into  operation  on 
the  zdofjuae  1800. 
Wood^Vm  Owmgs^  m  239 

ACT  OF  GOD. 

What  (hall  be  faid  to  be  the  ad  of 
God,  and  what  inevitable  cafualtj^ 
Hodgson  V,  Dexter,         -  345 

ACTION. 

I.  In  Virginia  it  is  not  always  ne- 
cefTary  to  fue  the  maker  of  a  pro. 
miifory  note,  to  entitle  the  holder 


to  an  a^ion  againft  the  indorfer. 
Clark  ^,  Toung,         -         .      181 

2.  If  a  promiflbry  note  of  a  third 
perfon  be  indorfed,  by  the  par. 
chafer  of  goods,  to  the  vender,' as 
a  conditional  payment  for  the 
^oods,  ^rfy  whether  the  vender 
18,  in  any  cafe,  obliged  toy«^  the 
jnaker  of  the  note  before  he  can  re- 
fort  to  the  purchafer  of  the  goods 
on  the  original  contrad  of  lale? 
Clark  V.  Ymng,         -  «       inj 

3.  A  fuit  againft  the  defendant  as  in*^ 
dofferof  th^  note,  and  a  fuit  againft 
h  t  m  for  the  goods  foLl,  a  re  upon  dif- 
tindt  and  diftereat  caufcs  oi  a^ion; 
and  the  firft  can  not  be  pleaded  ia 
bar  of  the  fecond.     lb,     -      193 

4.  It  is  not  neceftary  for  the  plaintiff 
to  ofier  to  return  the  note,  to  enti^ 
tie  him  to  an  adion  for  the  goodl 
fold,     ib,        ..         .        •        iq4 

5.  Iq  Virginia,  an  aftion  will  nofr 
lie  by  the  hold^  againft  a  remote 
indorfer  of  a  promiifory  note. 
Mande<ville  v.  Riddle,     -     -     290 

6.  ^uere,  whether  the  holder  of  a. 
promiftbry  note  in  Virginia,  can 
not  maintain  anadlion^r  money  bad 
and  recewed,  againft  a  remote  in- 
dorfer ?     Dunlop  <u.  Silver,       367 

7.  Can  he,  for  ivbofe  benefit  a  promiie 
is  made  to  a  third  perfon,  main. 
tain  an  adion  againft  the  promi. 
for?     /^.        .        ^        .     4^9 
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t.  Letters  of  adminiftration  from  the 
orphan's  couft  in  the  diftridi  of 
Colmnbia,  are  neceflary  to  enable 
an  adminiftrator  to  maintain  an 
adionin  the  courts  of  the  diftri^i. 
FeMtvick  V.  SearSf  -  2^9 

ADMINISTRATOR. 

An  adminiftrator,  having  had  letters 
of  adminiftration  m  Maryland^ 
before  the  feparation  of  the  dif- 
tri^  of  Coiombii  from  the  origin 
nal  ftatesi  cannot,  after  that  ?e. 
pa  ration,   maintain  an  afUon  in 

^  that  part  of  the  diftri^l  ceded  by 
Maryland,  by  virtue  of  thofe  let. 
ters  of  adminiftration,  but  muft 
take  out  new  letters  witldn  the 
diftridl.     Fewvukk  t.  Sean^     259 

ADMIRALTY. 

I .  Salvage  allowed  to  a  (hip  of  war  of 
the  United  States  for  the  re-ctp. 
ture  of  a  Hamburgh  veiTel  out  of 
the  hands  oi  the  French  f  France  and 
Hamburgh  beingncutral  to^ach  other  J 
on  the  ground  that  ihe  was  in  dan* 

fcr  of  condemnation  under  the 
rench  arret  of  1 8  January,  1 798. 
Talboi  y.  Seemam^         .         .       i 
d.  To  fupport  a  demand  forfalvage, 
the  re-captnre  muft  be  lawful^  and 
a  meritorious  fervice  muft  be  ren* 
dered.    Id.        .  ^     .        .28 
S.  Frohahle  caufe  is  fufficient  to  ren- 
der the  re^capture  la  w^.  Id,  3 1 
4*  Where  the  amount  of  falvage  is 
not  regulated  by  pofitive  law,  it 
muft  ^  determined  by  principles 
-     of  general  law.    Id,         .      44 
5.  Marine    ordinances    of  foreign 
countries)    promulgated    by    the 
executive  by  order  of  the  legifta- 
ture  oft  the  United  States,  may  be 
read  in  the  courts  of  the  United 
Sutes  without  further  authentica. 
^    tion  or  proof.  <^jvrfv,  whether  they 
may  nofbc  read  without  focb  pro. 
malgation?    Id.        »        .38 


6.  Municipal  laws  of  ibreigB  < 
tries  are  generally  to  be  prored 
atfaas.     TM^v.S^moMt        3S 

7*  To  entitle  to  falvage,  in  cafes  of 
re-capture,  it  is  not  neceflarrthat 
the  means  ufed  fliould  be  wim  that 
foleview.      Id.        .         36, 4 1 

8.  The  rule  that  fafvage  it  not  doe 
for  the  re-capture  of  a  wemrtd^  is 
founded  on  tbt/aSf  that*  no  be- 
nefit  has  been  conferred*    //•  ^7 

9.  To  entitle  to  falvage,  it  is  not 
neoeflary  that  the  deftmdHoa  of 
the  thing  would  have  been  nwir- 
iahlcf,  but  for  the  means  ufed  to 
fave  it ;  but  the  danger  mnft  be 
real  and  imminent.    Id.     43,  4i 

10.  Salvage  does  notin^ly  a  cvatraB. 
Id.         ^        ^        ^  43,  43 

11.  France  and  the  United  States 
were  in  a  ftate  of  partial  war  in 
the  year  1799.    Id.        •        31 

i2.  The  fupremeccmrtof  the  Unidsd 
States,  in  cafes  of  appeal,  and  on 
writs  of  error,  are  limited  to  the 
ftatement  of  fa^  made  in  die 
court  below.     Id.  -  38 

^X  3.  A  final  condemnation  in  an  htfi* 
rwr  court  of  admiralty,  where  a* 
right  of  appeal  exifts  ioA  hat  been 
claimed,  is  not  a  dejmitm  con- 
demnation,  within  t)^  meanift^uf 
the  4th  article  of  the  conventioa 
with  France,  figncd  September 
3o,  iSoo. 

AGENT,  PUBLIC. 

A  public  agent  of  government,  coo- 
trading  tor  the  we  of  government, 
is  not  perfmalh  liable,  akhmgh  the 
^aerhisfeal. 


contraQ  he  unt 
Hodgson  v.  DexteTf 
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APPEAL. 

See  Admhvlfjy  18,  i3.  FraBUe,  1% 
l3,  i4,  15.  Error,  I,  4,  5,  69 
7.     Jttr'^dta'm,  3,  4,  5, 


IKOEX. 


^ 


I.  No  appeal  OT  writ,  of  error  lies 
from  the  coorM  of  the  Territory 
Aorth-weft  of  the  river  Ohio. 
Clarke  v.  EasUidme^         -         2i2 

3.  Upon  appeal,  in  chancery  cafes* 
a  ftaseiaent  of  fa£U  muft  accom. 
pmy  the  tratafcripc  of  the  record. 
This  pranrifionwasfeviTed  bjr  the 
repeal  of  the  judiciary  aft  oi  Fe- 
braary  i3,  i8oi« 

APPOINTMENT  TO  OFFICE. 

Ste  MandamtUf  f,  6,  7,  99  Ii>  i2, 
iS,  i4. 

ASSIGNMENT. 

ASSUMPSIT. 
%eeUttt  6f  exchange  aadpromiffbry  naUt^ 
I,  3,  3,  4,  l2,  i3,  15,  16,  17, 

yg,  19,  22»  23. 

I«  Affun^ty  for  money  had  and  le. 
ceiTea,  will  not  He  by  the  holder 
ai^oft  a  remote  indorftr  of  a  pro- 
mUfory  note,  in  Virginia* 
Maiultville  V.  Riddle,         -       290 

"S.  Q^iere  f  Dank/  r.  Silver,       367 

3.  Affum^t  will  not  lie  upon  a  poll* 
cy  of  infurance  under  the  cwpvrau 
Jeal,  onlefs  a  new  confide^ation  be 
averred.  Infitramce  Co.  ofAlexan^ 
dria  V.  TouMgf         ->         .         332 

4.  Q^ere,  whether  an  aggregate  cor. 
poration  can  make  an  exfrefi  a/, 
fumffit  unlefs  fpeciaily  authorized 
byftatute?  .  .  tb. 

5.  After  verdift,  every  i^^m;^/ laid 
in  the  declaration  is  to  be  taken 
9»anexfre/s  affumffiu     lb.      34 1 

6.  Qoere,  whether  he,  fir  nvbo/e  be- 
nefit a  promife  is  made,  may  main- 
tainan  a£lion  againftthepromifpr? 
Afpendtx^         ...      429 

^.  Is  prrvity  neoeflary  to  fnpport  i*- 
debttatus  ajfumfjit  for  money  had 
and  received  ?  Affendix,    -   439 


•  8.  A  jodgnMt  in  mffrnffii  upon  a 
policy  under  feal  is  a  bar  to  a  fub- 
lequent  aAi<Ki  of  covenani,  on  the 
{ame  policy*  Infurance  Co*  Alex- 
andria V.  Tonng,         •         •     34o 

ATTACHMENT. 
See  abfint  debtor. 

ATTORNIES. 

Recjuifites  to  their  admiifion  to  prae^ 
tiee;     Rnbs  of  Cmrt,     .  xt 

Oath  to  be  taken.    lb.  iS. 

Shall  not  practice  as  coonfellors. 
li.        ...  ib. 

Coonfellors  may  be  admitted  to  prac- 
tice as  attomies.    Ib.  xvii 

BANKRUPT. 
See  acinannledgment. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  In  Virginia  it  is  not  neceflary,  in 
all  cafes,  to  foe  the  maker  of  a 
promiiTory  note  to  entitle  the  hold, 
er  to  an  adioo  againft  the  indorfer. 
Clark  V.  Toung,         -         .181 

2.  If  a  promiflbry  note  of  a  third 
perfon  be  indorfed  by  the  par. 
chafer  of  goods  to  the  vender,  as- 
a  conditional  payment  for  the 
goods,  Qgere,  whether  the  vend* 
er  is,  in  any  cafe,  obliged  to  fuc 
the  maker  of  the  note  before  he 
can  refort  to  the  purchafer  of  the 
roods  on  the  origmal  contract  of 
iale.     Ib.        .        -        -     181 

5.  A  fuit  againft  the  defendant  at  m. 
dor/er  of  the  note,  and  a  fuit  aeainft 
the  defendant /t  the  g^odsfouiy  arc- 
upon  diftind  and  different  caufes 
of  aAion ;  and  the  firft  can  not  be 
pleaded  in  bar  of  the  fecond.     ib. 

4*  it  is  not  ncceflary  for  the  plaintiff 
to  offer  to  return  the  note,  to  en- 
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title  him  to  bring  foitfiir  the  goodt 
fold.  a. 

5.  A  declaration  in  deht,  upon  a  fb- 
reign  protefted  bill  of  exchange, 
for  the  principal,  intereftj  damages 
and  ofit  of  pntefly  under  the  a6t  of 
aiTembly  of  Virginia,  muft  aver  the 
umoimt  of  thofe  c^t  cfprviefi^ 
Wtlftm  V.  Lenox*  19  C 

€.  Qjere,  whether  the  indorfer  is  diu 
char^redv  if,  after  due  notice  to 
fuch  indorfer  of  non«. payment  by 
the  drawee,  the  holder  char||;e  the 
bill  in  account  cnrrenr  againd  the 
drawer,  and  upon  the  whole  of  that 
account  the  balance  due  is  lefs  than 
the  amount  of  the  bill  ?  tb. 

7.  Whether  the  indorfer,  after  due 
notice,  is  difcharged  by  the  hold, 
cr's  receipt  of  part  of  the  money 
from  the  drawer  \  ih. 

8.  Whether  it  is  neceifary  to  arer  a 
.protefl  for  hm-acceptanay  in  an  ac 
tion  on  proteil  for  non  payment  ? 

9.  Whether  the  dr(vwer\%  a  competent 
witnefs  for  the  indorfer ^  in  an  adion 
againft  the  latter.*  A. 

10.  Whether  proteft  for  non-payment 
of  a  foreign  bill  of  exchange  muft 
be  made  on  the  laft  day  of  grace. 
Fefpw'tck  V.  Sean^  26o 

jl.  Whether  the  reafmahlenefs  of  no- 

tice  be  matter  of  J^,  or  matter  of 

-  Item,  '   id*  ib* 

12.  Whether,  on  the  ctycxitfor  money 
bad  and  recerved^  notice  of  non-ac. 
ceptance  and  of  non  payment,  be 
neceifary  to  charge  an  indorfer 
who  knew,  at  the  time  of  indorf- 
ing,  that  the  drawer  had  no  right 
to  draw.     id.  ib, 

t$*  In  Firginia,  an  indorfee  of  a  pro- 
miiTory  note  cannot  maintain  an 
adtion  againft  a  remote  indorfer,  for 


MJft'  Biri  V.  KerJhiVW^  %  Eaft.  460. 


want  of  >^fMf . 

MandeviUi  T.  Riddltj  Igp 

14.  Im  Maryland y  debt  will  QOt  lie  on 
a  promiiTory  note. 

Ltnd»  V.  Gardner,  545 

15.  Whether  an  a^on  for  momy  had 
and  rrceivedf  will  lie  by  the  holder 
againft  a  remcie  indorfer  of  a  pro- 
mtflbry  note  im  FirgimiaP 
Bunlop  V.  Silver,  367 

16.  What  was  the  law  in  England  re- 
fpeding  promiiTory  notes   belbre 
the  ftatute  of  Anne  ? 
Appendix,     ^  368 

1 7.  At  what  time  were  whmd  bills 
of  exchange  confidered  as  govern- 
ed by  the  cuftom  of  merchants? 

idl  380 

18.  When  were  rWogr^  bills  and  /rv- 
miffory  notes  firft  introduced  into 
England  \ 

id.  380- 

19.  Did  the' ftatute  of  Anne  mtro- 
duce  a  nemf  law  refpefling  promif- 
fory  notes,  or  did  it  onlj  affirm 
the  ddf 

id*  385 

20.  Goldfmitb*s  notes* 

id*  384 

21.  Form  of  declarations  upon  pro- 
miiTory notes  before  the  ftatnte  of 
Anne,    id*  4o; 

22.1$  the  contra 61  of  the  indorfer  olF 
a  promiifory  note  an  exprefi,  or  an 
implied  tOQtra^f 

id*  Alt 

2  3 .  A  re  a^ons  upon  promiflb  ry  notes 
in  Pennfylvania,  founded  on  the 
cuftom  ot  merchants^  or  on  the  fta- 
tute of  Anne  ? 

id*  459 

24.  Will  an  adion  of  debt  lie  opon  a 
promiflbry  note  ? 

id.  464 

BILL  OF  EXCEPTIONS. 

The  court  is  not  bound  to  give  an 
opinion  on  an  abftrad  point  of  law, 
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.  unlds  it  be  To  Hated  as  to  (how  its 
connexion  with  the  caufe. 
Hamilton  v.  RuJJell^  309 

BILL  OF  SALE. 

!•  An  abfotute  bill  of  fale  of  goods 
is  fraudulent  as  to  creditors,  tmlefi 
poj^fflon  accomfan'tes  tmd/olkws  the 
deed* 
Hamilton  Y.  Rujell,  309 

2.  The  want  of  poiTeifionis  not  mere- 
\y  evidence  of  fraud,  but  is  a  cir- 
cumftance/;ri>/f  which  makes  the 
tranfadion  fraudulent  in  point  of 
hew*     id*  ib, 

BOND,  FORTHCOMING. 

la  Virginia,  4i'forthcemio^  bond  is 
an  appendage  to  the  orij;]nal  fuit, 
and  is  a  component  part  of  the. 
proceedings.    . 
otuari  v.  Laird,  309 

CAVEAT. 
See  Kentuefy  %• 

CHANCERY, 
See  Ah/ent  Debtor^     Equity. 

CHOSE  IN  ACTION. 

I .  What  is  the  meaning,  extent,  and 
effcd  of  the  rule  that  a  choje  in  ac^ 
tion  is  not  affignable  ? 
Appendix,  423 

9.  Can  a  chofe  in  aSion  be  made  af- 
fi^nable,  or  negotiable  in  its  ori- 
gmal  creation,  by  the  cmtrad  and 
intention  of  the  parties^  independent 
of  the  cuftom  of  merchants,  and  of 
ftatutelaw?    id.  438 

CITATION. 

A  citation  muft  accompany  the  writ 
of  error. 

A  writ  of  error  not  accompanied  by 
a  citation  muft  be  quafhod,  unlefs 
the  defendant  in  error  ihould  ap« 
pear.     Llojd  r .  Akxaader,        36^] 


CITIZEN. 

To  give  juriididtion  to  the  courts  of 
the  United  States,  the  pleadings 
mv&  exprefsly  ftat^  the  parties  to 
be  citizens  of  different  ftates,  or 
that  one  of  them  is  an  alien.  It  is 
not  fufficient  to  fay  that  ^ey  ttfide 
in  different  dates. 
Abercrambii  v»  Dupuisf  343 

CLERK, 

The  cterk  of  this*  court,  muft  refide 
and  keep  his  office  at  the  feat  oft 
government.  He  can  not  praAice 
as  attorney  orcounfel  in  this  court. 
RuUs  of  Court,  XV 

How  to  make  return  of  a  writ  of  er- 
ror*    iV*  XV? 

Not  to  fufier  any  record  to  go  out  of 
his  office,     id.  ib., 

COLUMBIA  DISTRICT.. 

I .  A  Juftice  of  peace  in  the  diftrift 
of  Columbia  is  not  removeable  at 
the  will  of  the  Prefident. 
Marbuty  v.  Madt/on,  160 

3.  The  aas  of  Congrcfs  of  27th  Feb. 
and  3d  March  1801,,  concerning 
the  diftridl  of  Columbia,  have  not 
changed  the  laws  of  Maryland  and 
Virginia,  adopted  by  Congrefs  as 
the  laws  of  that  dillrid,  any  fur- 
ther than  thechangeof  jurifdidlion 
rendered  a  change  of  thofe  laws 
neceifary. 
U>  States  *v.  Simms.  2j2 

3.  Fines,  forfeitures  and  penalti^A 
arifing  from  a  breach  of  thofe  laws 
are  to  be  fued  for  and  recovered^ 
in  the  fame  manner  a«  before  the 
change  of  jurifdidtion#  nmta^is  mu^ 
tandisi     id.  ^* 

See  Adrntniftrator* 

COMMISSION. 

See  Matidamm$  J,  6,  9,  lOj  11,  12^ 
15,  14,  If, 
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CKDfiX. 


CONGRSSS. 


1.  Coo^rds  have  not  power  to  giv« 
origuial  jorifdidikMi  to  the  fttpremc 
coon  of  the  United  States,  in  other 
cafes  than  tbofe  defcribed  in  the 
conftitotioQ. 
Marhmy  v.  hUItfim^  1 76 

9.  An  aA  of  Congrefs  repognant  to 
the  conftitBtiDo  can  not  become  a 
Uew*     ul,  ib. 

3.  A  caufe  may  by  aft  of  Congrefs 
be  tsansfierred  from  one  inferior 
tribonai  to  another. 

Stmart  v.  Lmrdf  ^99 

4.  Congrefs  may  conftitutionally  im- 
pofe  upon  the  judges  of  the  fo- 
preme  coart  of  the  United  States 
the  hurdenof  holding  circait  courts 

id.  H* 

CONSTITUTION. 

1,  The  fupreme  court  of  the  United 
JSutes,  has  not  power  to  iflae  a  jiiinr. 
iUmus  to  a  Sfcrctaty  ^  SttUe  ai  the 
United  Sutes,  it  bein^an  exercife 
of  original  jurifdiftioQ  not  war. 
ranted  by  the  conftitutiou}  not* 
withftaniling  the  aft  of  Congrefs. 
Mariuty  v.  Madijim^  137 

%.  An  aft  of  Congrefs  repugnant  to 
the  conftitution  can  not  Income  a 
lafw*     id.  1 76 

^,  The  r0«r/{<^the  United  States  are 
bound  to  take  notice  of  the  con- 
ftitutioA. 

id.  178 

4.  A  contemporary  expofition  of  tne 
conftitution,  praftifed  andacqui- 
efced  under  for  a  period  of  years, 
fixes  its  conftruftion. 
Stuart  V.  iMtrdf  299 

|«  Congrefs  may  conftitutionallyim- 

pofe  upon  the  judges  of  the  fupreme 

court  of  the  United  States,  the 

'  burden  of  holding  circuit  .courts. 

idm  ib* 


CONSTRUCTION. 

Sit  CoHftttutiai,  4.     AaofOd. 

CONTRACT. 

See  Agent  fubhc.  AdmifoJt/ to.  BiBi 
of  exchange,  23.     Cbafr  m  Aainu 

CONVENTION  WITH 
FRANCF. 

See  Admiralty,  i3. 

COPY. 

The  keeper  of  a  poblic  lecoid  en 
not  rcfafe  a  copy  to  a  pcrfoo  de- 
mandbg  it  on  the  terms  prefaib* 
•ed  by  law. 
Marbtir^y.Mmafinh  ^fc 

CORPORATION. 

SeeAfftmifiit^tAt. 

Qgere»  whether  an  adHonoaapotaqr 
of  infurance  will  lie  again*  the 
Marine  Infurance  Company  of  A- 
lexandria,  in  their  eorpotate  miik> 
or  whether  the  declaration  moft 
be  againft  the  prcfidcnt  alone. 
Jnfuranee  Cvmfany  of  Alexandm 
i.Tonng,  332 

COSTS. 
Querc,  whether  cofts  can  be  awaid- 
ed  againft  the  United  Sutes. 
U.  States  V.  Simms,  3{9 

U.  States  V.  Hooe,  ^lU 

COVENANT. 
See  AffnmifU  8. 

COUNSELLORS. 

Counfcllors  fhall  not  praeticeisat. 

tornies.  ^ 

Rtdei  of  Court f 

Their  oath  and  qualificationi.     .. 

id.  .       ""' 

May  be  admitted  a^s  attotmci*  ^^ 
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^1i 


MWT. 


DEPOSITION, 


$ff  bills  of  Exchange  C. 

1.  Aaaaionofdcbttor/.86o  tS  i 
founded  on  a  decree  ia  chancery^ 
is  not  fopported  by  a  decree  for 
£*%6o  1 2  I,  nv'ttb  tutereft  frtfm  a 
certain  di^  to  the  day  tkf  rendering 
the  decree.  Bat  the  vananee  is  fa- 
tal*    Tbwtp/on  Vi  Jame/on,       382 

^4  Quere,  whether  nil  debet  is  a  gdod 
plea  to  an  adion  of  debt  founded 
on  a  judgment  of  «  crart  of  one 
of  the  co-States  ? 

id.  S85,  286 

6.  The  declaration  muft  be  for  the 
*whie  debt.  Or  if  you  declare  for 
part  you  muft  (how  that  the  refi- 
due  is  fatisfied.      id.  ih» 

4*  Debt  will  not  lie  upon  a  fr^mijfory 
note  in  Maryland* 
Lindo  V.  Gardfur,  343 

5.  Will  debt  lie  upon  a  promiffory 
note  ?     ApfendtXi  464 

DEBTOR* 

Bee  Abfeni  Debtor^  Injhlvent  Debtor- 
Fraud. 

A  debtor  may  pfefer  ont  creditor  to 
another,  and  con rey  goods  to  him 
in  difcharge  of  his  debt« 
fToodv 4  Outings,  244 

DECLARATION. 
See  Sills  0/ Exchange,     l,  2,  3,  4,  5, 
8,  15,  2i«  Corforatiotts   Debt  3 g  4. 
Citixeti* 

DEED, 

I.  Ddivery  is  not  neceflary  to  the 
Talidity  of  ktters  patent,  as  it  is 
to  that  of  a  deed. 
Marhury  v.  Madifon,  178 

!•  See  Acknowledgment. 

DEPARTMENTS, 
HEADS  OF. 

^Mandamus,  7,  9,  iCj  16,  17,  18, 
19,  2o« 

o 


I.  Evidence  on  motion  to  difchargef 
bail,  muft  be  by  depofition  and  not 
vi<va  voce, — Rules  0/ court.  xvi 

2i  The  plaintiff  in  error  may  fliow 
by.  affidavits  that  the  matter  in 
dtfpute  exceeds  the  value  of  2ooCi 
dollars*     id*  xvii 

DISTRICT  OF  COLUMBIA. 
See  Colimbta  Diftfia^ 

ENTRY  OF  LANDS. 
See  Kentuclty  i,  3» 

EoyiTY. 

Subpoena  in  equity  mnft  be  (erved  6d 

days  before  the  return  day. 
If  the  defendant,  upon  fuch  fervice^ 

ihall  not  appeaf ,  the  complainant 

may  proceed  ex  parte* 

Rides  of  Courtf  xvi 

ERROR* 
See  Citation'* 

1.  A  writ  of  error  lies  upon  :i  caveat 
iioTA  the  diftrid  court  of  Kentucky 
diftri^  to  the  fupreme  court  of  the 
United  States. 

Wilfon  v.  Mafotti  4; 

2.  It  is  not  error  to  rej<*dl,  as  in- 
«ompetent|  admiflible  teftimony» 
tending  to  prove  a  faA  not  re^ 
levant  to  the  cafe  before  the  court* 
Turner  v.  Fendall,  117,  i32 

3.  Qpere,  whether,  in  a  cafe  where 
there  is  no  jury,  a  judgment  ought 
to  be  reverfcd  for.  the  rejed^ion  of 
teilimony  which  was  admiflible  in 
law.  Or  whether  the  cauie,  in 
the  appellate  court,  fhould  be  co6- 
fidered  as  M  the  teftimony  had 
been  received,    id.  i33 

4.  Writ  of  crror,^how  to  be  return^ 
tid  by  the  cleric  bel»w^ 

Ruldt  of  Court.  *       xvi 


^ 
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5.  If  the  writ  of  error  iffucs  w/V/fe/Vr 
3o  days  bcfbrc  the  meeting  of  the 
court,  the  defendant  in  error  may 
enter  his  appearance  and  proceed 
to  trial,  otherwife  the  caafe  muft 
be  continued.   Rules  of  Courts  xvii 

6.  Where  the  writ  of  error  appears 
'  to  be  brought  for  delay  only,  the 

judgment  (hall  carry  intereft  at  10 
fer  cent,  per  annum^  by  way  of  da- 
mages.    In  other  calet  6  per  cent, 
id.  th 

7.  A  writ  of  error  docs  not  He  from 
the  fupremc  court  of  the  United 
States  to  the  general  court  for  the 
Territory  N.  W.  of  the  Ohio. 
Clarke  v.  Baxadnney  Si 3 

EVIDENCE. 

See  Admiralty^  j,  6,   i2. 

I.  Proceedings  before  magiftratei  in 

cafes  of  iiifolvent  debtors,  under 
•    the  laws  of  Virginia,  are  matters 

in  pais^    and  may  be  proved  by 

parol  teftinfony. 

Turner  V .  tendall^    -  1 32 

S.  See  Errory  2,  3. 

3.  A  commiffion  is  only  fvtdmce  of 
an  appointment. 

Marbury  v.  Mad'tfon^  1 78 

4.  Quere,  whether  the  drawer  is  a 
competent  witnefs  for  the  indorfer 
in  an  action  againft  the  latter  ? 
Wilfon  V.  LenoXf  195 

5 .  The  want  of  pofleifion  of  goods  by 
the  vendee  under  an  abfolute  bill 
of  fale  is  not  .merely  evidence  of 
fraud,  but  is  a  circuroftance  per  fe 
which  makes  the  tranfa'dlion  frau. 
dulent  m  pmnt  of  lanv. 

Hamilton  v.  RuJJelU  3o9 

6.  Evidence  on  motion  to  difcharge 
bail  muft  be  by  depofition,  and  not 
x'rva  voce. — Rules  of  Courts        xvi 

EXCEPTIONS,  BILL  OF. 

•  Sii  Bill  of  Exceptlotts. 


EXCHANGE,  BILLS  OF. 
See  Bills  if  Exchange. 

EXECUTION. 

r.  Money  made  on  ^  fieri  facias  doo 
not  become  the  goiods  and  chattels 
of  the  plaintiff,  until  it  has  been 
paid  over  to  him ;  while  it  reoaains 
in  the  hands  of  the  officer  he  caa 
not  apply  it  to  the  fatisfaftion  of 
another  JSert  facias  againft  the 
former  plaintiflT. 
Turner  y.  Feudally  n  7>  » ^ 

2.  By  the  command  of  the  writ  the 
officer  is  to  bring  the  mooey  into 
court,  there  to  he  paid  to  the  pbnHtiJ. 

id.  .'^* 

3.  In  Virginia,  on  a  motion  againi 
a  (heritt  for  not  paymg  overdo* 
nies  by  him  collefted  On  exccwioo, 
it  is  n«t  ncceflary  that  the  /i^^- 
ment  againft  the  flieriff  (hoiild  be 
rendered  at  the  next  term  fuccccd- 
ing  that  ta  which  thccxcc«tionhjs 
been  returned. 

id.  117.  J36 

4.  Money  may  betaken  in  exccuiioa, 
if  iufrnffeffims  of  the  defemdasst. 

id.  '^* 

5.  Although  the  creditor  (houW  mt 
been  ditcharged  mider  the  ««/«/■«' 
ad  of  Virginia,  yet  the  fliodoa 
againft  the  ftieriff  for  not  payiag 
over  monies  fnade  on  ^  fi^f^ 
muft  be  in  the  name  of  fuchcttdi- 


tor. 


id. 
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FACTS,  STATEMENT  OF. 
See  Appeal  ^.-^Admiraltjy  H. 

FIERI  FACIAS. 
See  Exectalon,  i,  »,  3,  4,  J. 

PINES  AND  FORFEITURE* 
See  ColufiAia  Diftria,  3. 


INTT^EX. 


^7S 


FORTHCOMING  BOND, 
Srt  BiMd  Fortbeom's^g. 

FRANCE. 

tee  Admirmiiyy  ii,  i3« 

*    FRAUD. 

See  Dehhr. 

I.  An  abfolutc  bill  of  fale  of  goods 
is  fraudulent  as  to  creditors  unlefs 
pojfeffiom  accompanies  and  follvwi  the 
deed.     Hamilton  v.  Rujfelly         809 

S.  The  want  of  poffcflion,  in  fuch 
cafe,  is  not  merely  evidence  of  fraud, 
but  is  a  circumflancc /rr/^y  which 
makes  the  tranfadion  fraudulent 
in  point  of -law,    id.  ib. 

HEADS  OF  DEPARTMENTS. 

See  Mandamus^  7,  9,  10,  16,  17, 
I8j    19,  2o. 

JEOFAILS. 

A  verdid  will  not  cure  a  mifta)ce  in 
the  nature  of  the  a^on- 
Infurance  Companj  of  Alexandria 
V.  Toungf  333 

See  Ajfumpfit  5. 

INSOLVENT  DEBTOR. 
See  Evidence  I,    Execntion  ^.    Debtor. 

INSURANCE  COMPANY  OF 
ALEXANDRIA. 
See  Corporation. 

INSURANCE,  POLICY  OF. 
SeeAjfnmpfity  3. 

JUDGMSNT. 
See  AJfumpfity%.    Office  Judgment. 

JUDICIARY. 
1.  A  caufe  may  by  aft  of  Congrcfs 
be  transferred  from  one  inferior 
tribunal  to  another. 
Stuart  V.  Lairdf  299 


2.  Congrefs  may  Gonftitutionally  im« 
pofe  upon  the  judges  of  the  fu^ 
preme  court  of  the  United  States 
the  burden  of  holding  circuit  courts 

id.  ib, 

3.  The  courts  of  the  United  States 
may  declare  an  aft  Congrefs  to  of 
be  unconftitutional.     Marbury  v. 
Madifonf  i3j 

JURISDICTION. 
See  Errery   I,  7. 

1.  The  fupreme  court  of  the  Unite4 
States  has  not  power  to  iifue  a 
mandamus  to  a  Secretary  of  State,  if, 
being  an  exercife  of  original  ju- 
rildiftion  not  warranted  by  the 
conftitution. 

Marbury  v.  Madifon,  iSj 

2.  Congrefs  have  not  power  to  give 
original  jurifdiftion  to  the  fupreme 
court,  in  other  cafes  than  thofe 
defcribed  in  the  conftitution. 

^  id.  ^  .  ib. 

3.  It  is  the  efTential  criterion  of  ap~ 
pellate  jurifdiftion  that  it  reviics 
and  correfts  the  proceedings  in  a 
caufe  already  ivftituted^  and  docs 
not  create  that  caufe.     id.       1 75 

4.  To  give  jurifdiftion  to  the  courts 
of  the  United  States,  the  pleadings 
muft  exprcfsly  ftate  the  parties  to 
be  citizens  of  dififerent  itates,  or 
♦that  one  of  them  is  ao  al'un.  It  is 
not  fufficient  to  fay  that  they  rejtde 
in  difierent  ftates, 

Abercrombie  v.  Dupuisf  343 

5.  The  plaintiff  in  error  may  fhow 
by  affidavit  that  the  matter  in  dif. 
pute  exceeds  2ooo  dollars  in  value. 
Rules  of  Court.  xvii 

JUSTICE  OF  PEACE. 
See  Columbia  Diftri^  i . 

KENTUCKY. 
I .  Wafte  and  unappropriated  land  in 
Kentucky,  in  the  year  1780,  could 
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not  be  lawfully  appropriated  by 
Jmri  ej  alome^  without  a  previous  le- 
sal  entry  in  the  book  of  cntiiec. 
Wiljtm  V.  Mafm^  45 

2,  A  writ  of  error  upon  a  caveat  lies 
from  the  liiiUiA  court  of  Kentucky 
diftrid  to  the  fupreme  court  of  the 
United  States. 

Wdjon  V.  Mafm^  45 

3.  A  furvey  in  Kentucky,  not  found, 
ed  on  an  entry,  it  a  void  a^  and 
conftitutes  no  title  whatever ;  and 
la^dy  fo  furveyedy  remains  vacant 
and  liable  to  be  appropriated  by 
any  perfon  hokliog  a  land  warrant. 

tdm  ib, 

LANDS. 
Sie  Kentucky. 

LAWS  FOREIGN- 
See  Admiralty  J,  6* 

LETTERS  PATENT. 

Delivery  is  not  neceflary  to  the  va- 
lidity  of  letters  patent. 
Marbuty  y .  Madtjon,  178 

LIMITATIONS. 

QuerC)  whether  the  ftatute  of  limi. 
tations  can  be  given  in  evidence  on 
the  plea  of  ml  deheu 
L'tndo  v.  Gardner^  343 

ApfendtXf  465 

MANDAMUS. 

X.  The  fupreme  court  of  the  United 
States  has  not  power  to  iiTue  a 
mandamus  to  a  Secretary  of  State  of 
the  United  States^  (notwithftanding 
the  ad  of  Congrcfs)  it  being  an 
exercife  of  on^/Wjurifdi^tionnot 
warranted  by  the  conilituiion. 
Marbury  v.  Mad'ijon^  107 

S.  Congrcfs   has  not  power  to  give 
original  jurifdiftion  to  the  fupreme 
court  in  other  cafes  than  thoie  de- 
•/aibed  in  the  conftitution. 

iuL  ib. 


3.  An  aft  of  Congrefs  rqw^naat  t$ 
the  conlHtutioB  can  not  become  « 
law*     Marbury  v,  Madffm^      17S 

4.  The  courts  of  the  United  States 
are  bound  to  take  notice  of  the 
conftitution.     id.  I'fl 

5.  A  commiflioQ  is  not  neceflary  to 
the  appointment  of  an  officer  by 
the  executive.     ^uere» 
Marbury  v.  Madi/out  17^ 

A  commiwon  is  only  ewdeua  of  tt 
appointment. 

id.  '^ 

6.  Delivery  is  not  neceflary  to  tbc 
vaXidity  of  leUers  patent* 

id.  »• 

7.  The  Prefident  of  theUnitedStatw 
can  not  authorize  a  Secretary  of 
State  to  omit  the  performance  of 
thofe  dnties  which  are  enjoined  by 
law.     id.  ,  160 

8.  A  jullice  of  peace  in  the  diftrift 
of  Columbia  is  not  removabteat 
the  will  of  the  Prefident. 

id.  ♦^  '^• 

9.  When  a  commiffion,  for  an  officer 
not  holding  his  office  at  the  will 
of  the  Preddent,  is  by  him  figned 
and  tranimitted  to  the  Secretary 
of  State,  to  be  fcaled  and  record- 
ed, it  is  irrevocable ;  the  appoint- 
ment is  complete,   id.  '^* 

io«  A  mandamus  is  the  proper  teipe- 
dy  to  compel  a  Secretary  of  State 
to  deliver  a  commifBon  to  which 
the  party  is  entitled. 

1 1  •  When  a  commilCon  for  an  officer 
is  figned  by  the  Prefident,  the  ap- 
pointment  is  complete* 

id.  i57>  >6^ 

1 2.  Neither  the  delivery  of  the  co»- 
miffion,  nor  its  tranfmiffion  to,  nor 
adlual  receipt  by  the  officer,  isnc- 
celTary  to  the  app»intmeot. 

id.  I59»  '^ 

1 3.  Nor  is  the  acceptance  of  the  of- 
fice neceffary  to  the  validity  of 
the  appointment.     id»  '^' 
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1 4.  The  poflcfBon  of  the  commiffion* 
ia  not  necefTary  to  authotizc  the 
officer  to  perform  the  duties  of  the 
office.     Marbury  v.  Madi/tm,    i6o 

15.  When  all  the  lequifiteshavc  been 
performed  which  authorize  a  re. 
cording  officer  to  record  any  in- 
ftrument,   and  an  order  for  that 

'  purpofe  has  been  given,  the  inftni- 
ment  is,  In  law^  confidered  as  re- 
corded, although  the  manual  la- 
bour  of  inferting  it  in  a  book  kept 
for  that  purpofe  may  not  have  been 
performed.     Id.  ih. 

16.  The  keeper  of  a  public  record 
can  not  crafe  therefrom  a  commif. 
ion  which  has  been  recorded,  nor 
Yefufe  a  copy  to  a  perfon  demand, 
ing  it  on  the  terms  prefcribed  by 
law.     id.  ^  ib. 

37.  There  are  certain  afts  of  a  Se- 
cretary of  State  which  are  not  ex- 
aminable in  the  courts  of  juflice. 
id.  .  166 

i3.  He  a6^|^  two  capacities,  ift, 
as  the  mere  agent  of  the  Prefident. 
2d,  as  a  public  minifterial  officer 
of  the  United  States. 

id  166 

f  ^.  Where  the  heads  of  departments 
are  the  political,  confidential  agents 
of  the  executive,  merely  to  execute 
his  will,  in  cafes  where  he  jx)irefl*es 
a  conftitutional  or  legal  diicretion, 
-their  a^  are  only  politically  ex- 
aminable. 

id.  166,  170,  171 

-So.  But  where  a  fpecific  duty  is  af- 
figned  by  law,  and  individual 
rights  depend  upon  the  perform- 
ance  of  that  duty,  an  injured  in- 
dividual  has  a  right  to  refort  to 
the  laws  of  his  country  for  a  re- 
medy. 

id.         ^  166 

^l.   The  propriety,  or  impropriety 

of  iifuing  a  mandamus,  is  to  oe  de> 

termined,  not  by  the  office  of  the 

jperfon  to  whom  the  writ  is  direct* 


ed,  but  by  the  nature  of  the  thin^ 

to  be  done. 

Marhury  v.  Madtfimy  ^      ^  1 70 

22.  It  is  the  effential  criterion  of  tf/- 
fellate  jurifdiftion  that  it  reviles 
and  corrcfts  the  proceedings  in  a 
caufe  already  inlHtutcd,  and  does 
not  create  that  caufe. 

id.  175 

23.  A  mandamus  may  be  direfted  to. 
inferior  courts,    id.  to. 

MARINE  ORDINANCES- 
See  Admiralty  5. 

MARYLAND. 

See  Bills  of  Exebrntge  1 4.  AchtvuSUdg^ 
ment. 

MONEY. 

See  Execution^  i,  2»  3*  4* 

MONEY  HAD  AND 
RECEIVED. 

See  Bills  of  Exchange^   i2,   15^ 
Frivity. 

MOTION. 
See  ExeCttticH,  I,  2^  3,  4,  ;. 

NEUTRAL. 
See  Admiralty f   l^  8. 

NIL  DEBET. 

Qaere,  Whether  the  ftatute  of  limi- 
tatioos  can  be  given  in  evidence 
on  nil  debet  ? 
Liudo  V.  Gardner^  343,  4fif 

NORTH-WESTERN 
TERRITORY. 

See  Error,  7. 

NOTARY  PUBLIC. 

I.  Qucre,  Whether  the  a  As  of  a  no- 
tary  public,  who  certifies  himfelf 
to  be  duly  commiffioncd  and  fwortj^ 


^ 


INDE!X. 


are  ralid,  if  he  be  doly  appoint.  , 
cd,  bqt  not  aAually  fwom  in  due  ' 
form  ? 

Fewwrk  ▼.  Se^rSf  36o 

;l«  T^hether,  between  contending 
parties,  the  certificate  of  a  nota- 
ry  public  that  he  is  duly  commif- 
fioned  and  fwom,  can  be  contra, 
di^ed  ?    id.  ib. 

NOTICE. 

SieBfUs  of  Exchange^   it,   x3« 
Notice  of  an  illegal  ad  will  not  make 

it  valid. 

Wll/on  V.  Ma/oitf  45 

NUDUM  PACTUM. 

Can  there  be  a  nudum  paAnm  in 
writing  f    Appendix,  443 

OFHCE  JUDGMENT. 

After  the  firft  term  next  following 
an  office  judgment  in  Virginia,  it 

^    is  a  matter  of  mere  difcretion  in 
the  court,  whether  they  will  ad- 
mit a  fpecial  plea  to  be  filed,  to 
iet  aiide  that,  judgment* 
tUJUry.Shihet^  no 

OFFICER. 
SeeMamdamus^      5»  .9»  IX»  l3»  I^j 

OHIO. 

PAYMENT. 
Sh  Bills  Iff  Exclmge^  2,  4« 

'.PENNSYLVANIA. 
SeiBiUtofExcbaugei  23. 

PLEADINGS. 

See  Bills  9f  Exchange^  i,  2,  3,  4,  5, 
8|  I;,  2r«  Corporation. — Debt  2, 
3,  4. — ^ffumffitj  8. — Citizen. — " 
Ml  Debet. 


POLICY  OF  rkSURANCE. 

See  Jiffmnfjst,  3. 

POSSESSION. 
See  Bill  of  Sale. 

PRACTICE. 

See  Bills  of  Excbassge,  i,  2,  3,  4,  ;, 
8,9,  10,  l2,  13,  i4,  15,21,  23, 
24. — Bill  of  Exceptions.— Citatm. 
Citizen. — Evidence  I. — Error  ^f  3. 

1.  In  Virginia,  after  the  firft  term 
next  following  an  office  judgmcnty 
it  is  a  matter  of  mete  diicredon 
in  the  coart  whether  they  will  ad- 
mit a  fpecial  plea  to  be  filed  tofct 
afide  that  judgment. 
ReJlerv.Sbehee,  na 

3.  Money  made  on  a  f,  fa.  doei  not 
bectme  the  gooda  and  chatifls  of 
the  plaintiff  until  it  has  been  paid 
over  to  him ;  while  it  remains  in 
the  hands  of  the  officer  he  can  not 
apoly  it  to  the  (atisfadionof  ao- 
otncr  f,  fa.  againft  the  fonnc' 
plaintiff. 
Turmryf.  Fendall,  117,  n^ 

3.  By  the  command  of  the  writ  the 
officer  is  to  bring  the  money  inu> 
court,  there  to  be  paid  to  the  pon- 
tiff. »*• 

4.  On  a  motion,  in  Virginia*  agaioft 
a  Iherifffor  not  paying  oTermoae)r 
by  him  coUed^ea  on  execution,  it 
is  not  neceffary  that  the  JMdg^t^ 
againft  the  (heriff  (hould  be  ren- 
dered at  the  next  term  fuccecding 
that  to  which  the  execution  has 
been  returned.  /^* 

5.  Money  may  be  taken  in  exccanoa 
if  in  the  poffeffion  of  the  defend- 
ant.     id.  '3^ 

6.  Although  the  creditor  (hould  bavc 

been  difchargcd  under  the  infolv- 
ent  law  of  Virginia,  ytx,  the  n»- 
tion  againft  the  (heriff  for  not  pay- 
ing over  money  made  on  a  /•  A 


INDEX. 
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mnft  be  In  the  name  of  fach  cre- 
ditor.    Turners.  FemdalL        1 32 

7.  Qucrc,  Whether  the  ftatute  of  Ii- 
mitation  can  be  given  m  evidence 
on  the  plea  of  niT debet  f 

Lifido  V.  Gardner^  343^  465 

8.  The  practice  in  the  fupreme  court 
of  the  United  States  is  to  be  con- 
formable   to  that    of  the  kine's 
bench  and  chancery  in  England. 
Rsdes  of  Courty  Xvi 

9.  A  ftatement  of  the  cafe  muft  be 
famiihed  to  the  court  by  the  coun. 
iel  on  each  fide  of  a  caufe. 

id,  ih, 

to  Evidence  on  motion  to  difcharge 
bail,  muft  be  by  depofition  and 
not  viva  v§ce» 

id,  ib, 

11  •  Subpoena  in  equity  muft  be  ferv. 
ed  60  days  before  the  return  day. 
If  the  defendant,  uponfuchfervice, 
ihall  not  appear,  the  coaiplainant 
may  proceed  ex  pane. 

id.    ^  ib. 

;2.  The  plaintiff' in  ewror  may  ihow 
by  affidavit  that  the  matteiT  in  dif. 

•  pute  exceeds  the  value  of  2ooo  dol- 
lars,   id.  xvii 

13.  When  the  defendant  in  error  fails 
to  appear  the  plaintift*  rn^y  pro- 
ceed ex  parte*     id,  ib, 

1 4.  If  the  writ  of  error  iflues  ioithm 
30  days  before  the  meeting  of  the 
court,  the  defendant  in  error  may 
enter  his  appearance  and  proceed 
to  trial ;  otherwife  the  caufe  nluft 
be  continued,     id,  ib, 

15.  Where  the  writ  of  error  appears 
to  be  brought  for  delay  only,  the 
judgment  (hall  carry  interefl  at 
10  per  cent,  per  annum ^  by  way  of 
damages*     In  other  cafes  6  per  cent, 

id.  ib. 

PRESIDENT  OF  THE 
UNITED  STATES. 
I.  A  commiifion  is  not  neceflary  to 
the  appointment  of  an  officer  by 


iqrwhich 
ic  diftrlR 


the  executive,     ifatiury  t.  Ma~ 
difon^  178 

2.  The  Prcfident  can  not  authorize 
a  Secretary  of  State  to  omif  the 
performance  of  thofe  dutiq^ which 
are  enjoined  by  law. 

td. 

3.  A  juflicc  of  peace  in  the 
of  Columbia  is  not  removeable  at 
the  will  of  the  Ptefident* 

id,  ih. 

See  Mandamus, 

PRIVITY., 

See  Bills  rf  Exchange^   13.   1 5. 

Is  privity  neceflary  to  fupport  tnde^* 
tatus  ajfumpju  foi  money  had  and 
received  ?     Appendix^  439 

PROBABLE  CAUSE. 
See  Admiralty i  3. 

PROCESS. 

I  •  Procefs  fhall  be  in  the  name  of  the 
Preiident  of  the  United  States. 
Ruks  of  Court,  xt 

3.  Subpoena  in  equity  muft  bo  ferred 
60  days  heibfo  tho  return  day. 
id.  xvi 

PROMISSORY  NOTES. 
See  Bills  y  Exehangfy  i,  2,  3,  4,  II, 
i5>  '4,  .  jj  16,  i%  f8>  19,  2o,  2r, 
22,  23,  24. 

PROTEST. 
See  Bills  of  Exchange,  5,  7,  10. 

PUBLIC  AGENT. 
See  Agent  Public, 

RECORD. 

I.  When  all  the  reqoifitcs  have  been 
performed  which  authorize  a  re- 
cording officer  to  record  any  in- 
ftrument^  and  the  order  for  thar 


4to 


porpoTe  has  been  g!ven»  the  inftru. 
ment  is,  in  law,  confide  red  as  re. 
corded,  althoagh  the  manual  la« 
bor  of  inferdng  it  in  a  book  kept 
for  that  parpofe  may  not  have  been 
performed. 

Marhury  Y«  Maiiftm^  i6o 

d^rhe  keeper  of  a  public  record  can 
not  erafe  therefrom  a  commiffion 
which  has  been  recorded,  nor  re- 
fde  a  copy  to  a  perfon  demanding 
it  OD  the  terms  prefcribed  by  law. 

RULES  OF  COURT. 

SALE,  BILL  OF. 
^  Bill  of  Sale. 

SALVAGE. 
See  Jibmralt^i  l»  3»  3,  4,  7,  S,  9, 

SECRETARY  OF  STATE. 

9iiMimdamuSf  I,  7,  9,  io>  16,  17, 
l8»  I9>  2o. 

.     SHERIFF. 
&r  ExecMiwns  i,  3,  {• 

STATEMENT  OF  FACTS. 
Sit  AMraltj^  I  u— Appeal^  ^ 


INDEX- 
SURVEY  OF  LANDS, 
Bee  Kentucky ^  1,  3. 

VARIANCE. 
SeeDehtf  U 

VERDICT. 


i«  A  Tcrdidl  will  not  cure  a  miftakcf 
in  the  nature  of  the  adion. 
Infurance  Company  of  Alexandria 
V.  Young,  33* 

2.  After  vcrdift,  every  affitmpfo  in 
the  declaration  is  to  be  taken  a» 
an  exfrrft  ajfumpfitm 

id.  34  < 

VIRGINIA. 

See  B'ttts  of  Exchange,    i,  2,  3,  4,  r> 
13,   I  J. — Bond  Forthcoming, — Ab^ 
fent  Debtor. — Office  Judgment. — Ex* 
ecution,  3,  5. — Evidence^  I. 

WITNESS, 

See  Ewdence^  4. 

WRIT  OF  ERROR. 

See  Admiralty,   1 2. — Appeal^    t,  ^« 
Error,    i,  4,  5,  6  7.  " 


^fC 


a  bios  0b3  IBM  MM? 


r 


■> 


